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Chssbbouoh  v8.  The  New  Yore  and  Erie  Bail  Boad 

Company. 

An  agreement  to  enter  into  a  contract  is  fiilfllled  when  the  contract  has  been 
entered  into  by  the  parties,  pursuant  to  the  terms  of  the  agreement.  The 
original  agreement  being  then  functus  qficiOf  it  cannot  be  made  the  baflis  of 
an  action,  in  connection  with  the  final  contract. 

And  if  the  complaint,  in  such  an  action,  avers  that  the  second  contract 
was  executed  "in  lieu"  of  the  first,  but  fails  to  show  that  any  important 
rights  liad  intervened  between  the  making  of  the  two  contracts,  making  it 
necessary  to  sue  upon  the  first,  all  the  allegations  respecting  the  original 
agreement  will  be  stricken  out  of  the  complaint,  on  motion,  as.being  irrele- 
vant and  redundant 

A  complaint  alleging  that  the  plaintiff,  at  the  defendants'  request,  rendered  to 
them  other  services,  as  agent,  for  which  he  is  entitled  to  have,  as  a  fair  re- 
ward, fifty  dollars ;  also  for  work,  labor  and  services  done,  and  materials 
ftamished  by  the  plaintiff  for  the  defendants,  is  insufficient,  as  being  indefi- 
nite and  uncertain. 

The  objection  to  a  complaint,  on  this  ground,  must  be  taken  not  by  demnrrer, 
but  by  motion  to  strike  out,  or  that  the  complaint  be  made  more  certain  and 
definite. 

AUen  V.  Patterson^  (8  Seld.  476,)  commented  on. 
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Chesbrongh  v.  New  Tork  and  Erie  Bail  Road  Co. 

MOTION  to  strike  out  certain  parts  of  the  complaint,  aa 
irrelevant  and  redundant,  and  as  to  other  portions  of  the 
complaint,  that  they  be  made  definite  and  certain. 

Charles  Tracy,  for  the  plaintiff. 

2?.  B.  Eaton,  for  the  defendants. 

Peabody,  J.  The  plaintiff  in  his  complaint  alleges,  that 
on  the  8th  of  May,  1841,  an  agreement  was  made  between 
him  and  his  associates  on  one  side,  and  the  defendants  on  the 
other  side,  and  was  reduced  to  writing  and  signed ;  which 
provided,  in  substance  that  a  contract,  to  the  effect  therein 
particularly  stated,  for  the  construction  of  about  fifty  miles  of 
the  defendants'  road,  should  be  entered  into  between  the  par- 
ties thereto,  as  soon  as  the  same,  together  with  the  requisite 
plans  and  specifications,  could  be  prepared.  A  copy  of  this 
agreement  is  set  forth  in  the  complaint,  which  states,  with 
some  precision,  what  was  to  be  the  tenor  of  the  contract  therein 
provided  for.  After  setting  forth  this  ^^  memorandum  of 
agreement,"  the  complaint  proceeds  to  state  that  said  agree- 
ment ^'  was  afterward  modified,  amended  and  enlarged  by  the 
parties,"  and  in  lieu  thereof  ^^  a  final  contract,"  under  the  same 
date,  and  ratified  and  approved  by  the  defendants  on  the  19th 
of  February,  1842,  was  executed  by  the  parties  ;  of  which  last 
mentioned  contract  a  copy  is  then  set  forth  in  the  complaint. 
No  objection  is  made  that  the  second  or  final  contract  is  im- 
perfect, or  fails  fully  to  express  the  intent  of  the  parties.  The 
first  of  these  contracts  the  defendants  move  to  strike  out  as 
irrelevant  and  redundant. 

At  first  view,  it  seems  to  be  pretty  clear  that  an  agreement 
to  enter  into  a  contract  is  fulfilled  when  the  contract,  pursuant 
to  the  terms  of  the  agreement,  has  been  entered  into  and  ac- 
cepted by  the  parties,  and  that  being  so,  it  ]a  functus  officio, 
and  cannot  be  made  the  basis  of  an  action^  That  is  the  case 
here.    The  pleading  expressly  states  that  the  latter  or  fiinal 


HEW  YORK— FEBBtTARY,  1867.  *  H 


Ohesbioiigli  V.  New  York  and  Srie  Bail  Road  Co. 

contract  stipulated  for  in  the  original  agreement  was  entered 
into,  and  that  it  was  '^  in  lieu''  of  the  former.  If  so,  it  super- 
sedes it,  and  the  rights  of  the  parties  tmder  the  former  have 
been  terminated  by  the  fulfiUment  of  it  and  the  substitution 
of  the  second  in  the  place  oi  it  But  it  is  argued  that  the 
earlier  one  having  preceded  the  later  by  some  months,  rights 
may  have  arisen  under  it  which  can  only  be  enforced  by  pro- 
ceeding on  that ;  and  that  the  final  contract,  although  intend- 
ed by  the  parties  to  cover  all  the  ground  covered  by  the  first, 
may  not  be  as  ftill  and  comprehensive  in  all  respects ;  and 
that  the  coxnt,  on  this  motion  at  all  events,  will  not  assume 
that  the  plamtiff  can  have  no  rights  under  the  first,  which  he 
has  not,  to  the  same  extent,  and  capable  of  being  enforced  in 
a  manner  equally  beneficial,  under  the  second.  Perhaps  the 
court  woTdd  not  80  decide  if  the  pleadings  oontamed  any  8ug. 
gestions  of  that  kind,  oit  were  firamed  with  reference  to,  or  even 
in  a  manner  to  admit,  such  a  use  of  ihe  original  agreement. 
If,  for  instance,  the  first  agreement  were  set  forth  as  the  basis 
of  an  action,  and  the  second  one  were  set  out  as  another 
ground  of  action,  and  breaches  of  the  former  as  well  as  the 
latter  were  alleged,  so  that  the  plaintiff,  on  the  trial,  could, 
under  some  conceivable  state  of  circumstances,  avail  himself 
of  the  earlier  contract,  there  might  be  some  reason  to  hesitate. 
But  in  this  complaint  the  second  is  expressly  averred  to  have 
been  given  ^^  in  lieu''  of  the  first,  and  this  statement,  so  far 
from  suggesting  such  a  contingency  as  was  named  on  the  ar- 
gument, and  a  resort  to  the  earlier  contract  in  case  it  should 
arise,  or  even  leaving  the  plaintiff  at  liberty  to  make  such  a 
use  of  it,  seems  expressly  to  exclude  it ;  and  by  declaring  that 
the  later  was  given  ^^  in  lieu"  of  the  earlier — ^that  is,  in  the 
place,  room  or  stead  of  it — ^in  effect,  declares  that  the  earlier 
one  has  been  removed  fix>m  the  place  it  occupied  between  the 
parties  as  their  contract  and  the  later  one  installed  therein. 

If,  as  is  averred,  the  final  contract  is  given  in  lieu,  or  in 
place  of  the  earlier  one,  it  must  supersede  and  displace  it ;  and 
imless  in  some  respect  it  fails  of  this  end,  (which  we  are  for- 
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bidden  by  the  averments  in  this  pleading  to  presume,)  and 
thns  fails  to  answer  the  purpose  for  which  it  was  intended,  the 
instrument  thus  supplanted  is  dispensed  with,  and  is  not 
available  to  the  plaintiff  as  the  basis  of  an  action,  for  it  is  not 
a  subsisting  contract  between  the  parties.  The  pleading, 
therefore,  shows  that  the  earlier  contract  being  fulfilled  and 
superseded  by  the  second,  does  not  and  cannot  form  the  basis 
of^  •ctioi  or  of  any  claim;  and  as  it  iB  not  otherwise  x^l- 
evant  as  the  pleading  now  stands,  the  motion  to  strike  it  out 
must  be  granted.  The  plaintiff  is  at  liberty,  however,  to 
amend  his  pleading,  with  a  view  to  retaining  this  part  of  it, 
if  he  be  so  advised. 

The  causes  of  action  stated  in  folios  116  and  117  of  the 
complaint,  are  not  stated  with  sufficient  defiuiteness  and  cer- 
tainty. It  is  sometimes  said  at  the  bar,  and  very  eminent 
judges  have  said  from  the  bench,  that  the  provisions  of  the 
code  have  been  repealed  by  judicial  decision,  which  has,  in  effect, 
reinstated  the  common  counts  as  used  under  our  former  sys- 
tem of  pleading.  But  no  mode  of  pleading  as  vague  and  in- 
definite as  is  adopted  in  this  case  has  received  the  sanction  of 
any  court  whose  decisions  are  entitled  to  be  regarded  as  au- 
thority here. 

At  foUo  116  the  plaintiff  says  that  he,  at  their  request, 
rendered  to  the  defendants  other  services,  "  as  agent,"  for  which 
he  is  entitled  to  have,  as  a  fair  reward,  fifty  dollars  ;  and  at 
folio  117,  in  similar  terms,  he  counts  for  work,  labor  and  serv- 
ices done,  and  material  furnished  by  the  plaintiff  for  the  de- 
fendant. I  think  there  is  no  authority  for  such  indefiniteness 
and  uncertainty  in  pleading  as  this.  As  to  the  first  of  these 
causes  of  action  no  date  is  given,  and  the  nature  of  the  serv- 
ices is  not  stated.  The  subject  of  the  services,  the  place  where, 
and  the  subject  matter  on  or  respecting  which  they. were 
rendered,  are  not,  nor  is  either  of  them,  stated ;  and  without 
some  of  these,  at  least,  the  defendant  is  not  sufficiently  notified 
of  the  nature  of  the  claim  to  enable  him  either  to  answer  or 
prepare  for  trial  intelligently.     I  do  not  say  that  the  omission 
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of  each  of  these  is  itself  conclnsire  against  the  sufficiency  of 
the  pleading ;  on  the  contrary,  some  of  them  might  probahly 
be  dispensed  with,  or  stated  generally,  and  still  leave  the  plead- 
ing sufficient,  if  the  others  were  fully  and  particularly  stated. 
The  services  might,  I  presmne,  be  sufficiently  designated  to 
inform  the  defendant  of  the  cause  of  action  without  a  state- 
ment of  all  these  particulars,  but  some  of  them  certainly 
should  be  given.  Some  description  or  designation  of  the  serv- 
ices for  which  compensation  is  claimed,  the  defendant  cer- 
tainly  has  a  right  to  demand.  As  it  now  stands,  any  land  of 
services  "as  agent,"  respecting  any  subject  matter,  at  any 
time,  at  any  place,  comes  within  the  terms  of  the  aU^ation, 
so  general  and  indefinite  v^  the  language  of  the  complaint ; 
and  may  be  proved  under  it. 

The  fifth  cause  of  action,  at  folio  117,  is  stated,  if  possible, 
even  more  vaguely  than  the  one  last  referred  to.  In  this  the 
claim  is  for  work,  labor  and  materials  furnished ;  and  it  does 
not  even  designate  the  time,  place  or  character  of  either,  at  all, 
in  any  one  respect ;  not  even  as  far  as  the  last,  in  which  the 
plaintiff  does  say  that  the  services  therein  mentioned  were 
rendered  "as  agent." 

The  sbcth  cause  of  action  is  stated  to  be  for  money  "  ex- 
pended in  the  payment  of  fees  and  charges  of  the  sheriff," 
$535,  "  on  or  about  the  1st  of  January,  1843."  What  fees 
and  charges  of  the  sheriff  ?  Fees  and  charges  of  what  sheriff  ? 
Fees  and  charges  of  the  sheriff  for  what  ?  If  for  services,  for 
what  services  of  the  sheriff  ?  In  what  business  ?  When 
rendered  ?     Where  rendered  ?     To  what  sheriff  paid  ? 

In  the  absence  of  farther  information  on  the  subject,  the 
defendant  can  ascertain  what  may  be  intended  by  searching 
through  all  past  time  for  all  bills  and  charges  of  any  and  all 
sheriflb,  for  services  in  any  and  all  causes  :  and  if  he  find  a 
payment  made,  or  a  debt  of  the  kind,  originally  due  by  the 
defendant  or  any  one  else,  which  may  have  been  paid  by  the 
plaintiff  on  or  about  the  Ist  of  January,  1843,  (this  date  of 
the  payment  being  the  only  matter  of  description  vouchsafed 
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to  him,)  he  will  find  what  may  poBsibly  fiimiflh  a  clue  to  the 
paymeirt  referred  to  :  and  the  plaintiff,  on  the  trial,  under  this 
pleading,  would  only  be  limited  to  the  same  ample  boundaries 
in  his  proofs.  This,  although  less  objectionable  than  the 
statement  of  the  two  preceding  causes,  is,  nevertheless,  by  no 
means  definite  or  certain  and  should  be  reformed.  As  to  these^ 
the  complaint  should  be  made  more  definite  and  certain. 

And  now  what  is  the  case  at  whose  door  the  sins  of  loose 
pleading  like  this  are  laid,  as  being  authorized  by  it  ?  AUen 
V.  PaUersoUy  (3  Seldkn,  476.)  That  action  was  brought  to 
recover  for  goods  sold  and  delivered,  the  sum  being  due  on 
account.  The  complaint,  besides  the  fact  of  sale,  states,  first 
the  place  of  the  sale  and  delivery,  "  the  city  of  Buffalo  in  said 
county  of  Erie  ;'*  second,  the  date  of  it,  "  the  first  day  of  May, 
1849 ;"  third,  the  parties  to  it,  "  by  the  plaintiff  to  the 
defendant  f  fourth,  the  amount  of  it,  "  $371.01 ;"  'and  that 
said  sum  was  then  due,  that  is,  that  the  term  of  credit  (if  any) 
had  expired.  The  items  of  the  aecount  are  not  given,  to  be 
sure,  but  the  code  expressly  provides  that  they  need  not  be 
given  in  a  pleading. 

These  are  all  the  material  facts  necessary  to  be  stated  un- 
der any  system  of  ^pleading  of  which  we  have  had  any  practi- 
cal knowledge  ;  and  they  all  appear  fully  in  the  complaint  in 
that  much  abused  case.  It  is  true,  that  they  are  not  stated 
in  the  manner  and  style  of  averment  which  might  best  accord 
with  the  taste  of  a  fastidious  pleader  under  our  code  ;  but  they 
are  intelligibly  and  fully  stated,  nevertheless,  and  plainly  ap- 
pear in  the  report  of  the  case.  The  pleading  would  have  been 
more  complete,  if  it  had  stated  whether  the  price  claimed  was 
fixed  by  contract  between  the  parties,  or,  in  the  absence  of  a 
contract,  was  claimed  as  the  value  of  the  goods.  This  is  done 
in  effect,  however  ;  for  no  contract  as  to  the  price  is  alleged  ; 
and  the  claim  of  that  sum  specified  as  the  price  or  sum  due 
for  them,  without  stating  that  there  was  a  contract  for  it,  is, 
in  effect,  claiming  it  as  the  value,  and  not  as  the  contract 
price  of  them.     Ro  it  would  have  been  better,  perhaps,  to  stat^ 
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whether  the  sale  was  for  cash  or  credit,  and  if  on  credit  on 
what  credit  and  when  it  expired,  instead  of  stating  merely 
that  the  smn  was  due :  but  the  pleading  was  good  without  it. 

The  objection  in  that  case,  moreover,  was  taken  by  demur- 
rer, and  the  ground  stated  was  that  the  complaint  did  not 
state  &cts  sufficient  to  constitute  a  cause  of  action. 

Defects  of  pleading,  like  those  urged  on  this  motion,  are  not 
properly  grounds  of  demurrer,  even  when  they  plainly  appear ; 
and  the  decision  in  that  case,  that  the  pleading  was  good,  on 
that  demurrer,  by  no  means  establishes  its  completeness, 
tested  by  a  motion  of  this  kind. 

Mere  indefiniteness  and  uncertainty  are  never  proper  grounds 
of  demurrer  under  our  rules  of  pleading,  and  especially  are 
they  not  grounds  for  one  like  this,  in  its  nature  a  general  de- 
murrer. A  pleading  may  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  still  these  facts  may  be  stated  in  a  man- 
ner very  unsatisfactory  and  not  definite  or  certain — the 
standard  required  by  our  practice. 

The  mode  of  pleading  adopted  in  this  case,  indeed,  defective 
as  it  manifestly  is,  might  very  possibly  be  held  sufficient  on  a 
general  demurrer,  when  the  question  would  be,  whether  the 
facts  stated  were  in  themselves  sufficient  to  constitute  a  cause 
of  action  ;  and  not  whether  they  were  stated  with  sufficient 
definiteness  and  certainty  to  give  the  defendant  all  the  infor- 
mation he  had  a  right  to,  and  to  limit  the  plaintiff  in  his  proofii 
to  the  particular  cause  of  action  described,  and  thus  satisfy 
the  requirements  of  our  system  of  pleading,  as  to  manner  and 
fullness  of  statement. 

.  This  motion  relates  to  the  mode  of  stating  the  facts ;  the 
demurr^  to  the  sufficiency  of  the  facts  stated  to  constitute  a 
cause  of  action.  Each  remedy  has  its  peculiar  duties  and 
functions,  and  is  proper  only  in  its  own  place,  and  neither  can 
properly  take  the  place  of  the  other. 

That  case,  therefore,  does  not  decide  that  the  pleading  there 
examined  was  sufficiently  definite  and  certain ;  and  if  it 
did,  it  woxdd  still  fall  far  short  of  what  is  constantly  imputed 
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to  it  as  authorizing  laxity  and  vagueness  ;  for  that  pleading 
compared  with  the  one  we  are  considering,  or  with  those  it  is 
frequently  invoked  to  sustain,  is  both  definite  and  certain. 

The  form  of  statement  is,  to  be  sure,  somewhat  like  that 
once  used  in  what  were  called  the  common  counts ;  but  the 
facts  are  stated  much  more  fully,  and  with  reasonable  definite- 
ness  and  certainty.  On  the  subject  of  the  standard  of  definite- 
ness  and  certainty  required  in  pleading,  that  case  decides 
nothing  and  is  not  an  authority  at  all ;  and  on  the  subject  of 
the  sufficiency  of  pleading  in  matter  of  substance,  which  is  the 
only  question  raised  there,  it  decides  nothing  new  in  principle. 

[New  Tobk  Special  Tebx,  February  2, 1867.    Peahody^  Justice.] 


James  Monrgs,  John  A.  Monroe  and  Joseph  Blunt  v8,  E. 
0.  Delavan,  J.  T.  Norton  and  B.  Tibbitts. 

In  1847  T.  obtained  a  judgment  against  B.  and  others,  on  a  note  given  by 
them  to  D.  for  about  $2800.  That  note,  as  alleged,  was  obtained  from  the 
makers  by  D.,  by  fraudulent  representations,  which  rendered  the  same  void ; 
and  in  order  to  prevent  an  inquiry  into  the  consideration,  D.,  together  with 
N.  who  had  some  interest  in  the  note,  induced  T.  to  allow  the  same  to  be 
prosecuted  in  his  name,  without  his  having  any  interest  in  such  note  or  Judg- 
ment The  defendants  in  that  suit  did  not  become  aware  of  the  fraud,  and 
the  want  of  interest  on  the  part  of  T.,  until  after  the  recovery  of  the  Judg- 
ment In  1888  T.  filed  a  creditor's  bill  upon  the  judgment  In  his  answer 
to  that  bill  B.  set  up  the  said  fraudulent  representations  of  D.  as  a  defense ; 
and  after  a  hearing  of  the  parties  the  court  allowed  the  defense,  and  made 
a  decree  dismissing  the  bill  with  costs.  B.  then  brought  this  suit,  to  have 
the  judgment  canceled  of  record,  and  for  a  perpetual  iijunction,  and  M. 
and  M.  his  assignees,  under  an  assignment  for  the  benefit  of  creditors,  joined 
in  the  suit  Held^  on  demurrer  to  a  complaint  stating  these  facts,  that  the  ques- 
tion of  fraud,  having  been  decided  in  the  creditor's  suit,  was  res  adjudUata 
as  between  B.  and  D.,  that  suit  having  been  prosecuted  for  the  benefit  of  D. ; 
and  that  T.,  the  nominal  plaintiff,  was  also  bound  by  the  decree  in  that  suit 

HMfwrtKer^  that  the  claim  on  the  judgment  having  been,  by  the  decree  in 
the  creditor's  suit,  a^udged  to  be  liable  to  the  defense  of  fhkud  there  set 
up,  the  defendants  in  this  suit  were  bound  to  show  cause  why  the  judgment 
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shooM  not  be  canceled.  And  that  there  bad  been  no  laches  on  tbe  part 
of  the  plaintiff  in  applying  for  relief. 
SM  aiso  that  the  suit  was  properly  brought  by  the  plaintiff} ;  that  B.  himself 
might  bring  it,  he  being  interested,  in  having  the  judgment  canceled ;  and 
that  his  assignees  might  bring  it,  as  representing  the  assigned  property,  on 
the  title  to  which  the  judgment  was  a  cloud,  and  generally  as  representing 
the  rights  of  other  creditors  of  B.  in  the  fund  assigned.  And  that  it  was 
proper  for  B.  and  his  assignees  to  miite  as  plaintiffs.  Demurrer  overruled, 
and  judgment  for  plaintiffs. 

APPEAL  hj  the  plaintiffB,  from  an  order  made  at  a  flpecial 
term,  allowing  a  demurrer  to  the  complaint,  and  ordering 
judgment  for  the  defendants. 

The  complaint  stated  that,  in  1847,  B.  Tibbitts,  one  of  the 
above  defendants,  recovered  a  judgment  in  the  supreme  court 
against  Richard  R.  Ward,  Bamuel  Glover  and  Joseph  Blunt, 
for  $2819.12,  and  that  on  the  3d  of  April,  1848,  he  filed  a 
creditor's  bill  to  enforce  the  said  judgment  against  the  same 
parties.  It  also  stated  that  the  consideration  of  the  said  judg- 
ment was  a  promissory  note,  obtained  by  Edward  C.  Delavan 
irom  the  same  parties  by  fraudulent  representations  ;  and  that 
in  order  to -prevent  an  inquiry  into  the  consideration,  he  and 
John  T.  Norton,  who  had  some  interest  therein,  induced  Tib- 
bitts to  allow  the  same  to  be  prosecuted  in  his  name,  without 
his  having  any  interest  in  said  note  or  judgment.  It  further 
allied  that  the  defendants  did  not  become  aware  of  the  fraud 
and  the  want  of  interest  on  the  part  of  Tibbitts  until  after 
the  recovery  of  the  judgment,  and  that  when  they  did  know 
those  facts,  the  said  Joseph  set  them  up  in  his  answer  to  the 
creditor's  bill ;  and  after  hearing  of  both  parties,  a  decree  was 
made  in  the  supreme  court,  February  4,  1854,  dismissing  the 
bill  with  costs  ;  which  decree  stands  unreversed.  James  Mon- 
roe and  John  A,  Monroe  joined  in  the  present  complaint,  as 
assignees  of  real  estate  belonging  to  the  said  Joseph,  on  which 
said  judgment  was  a  lien,  and  the  plaintiffs  prayed  that  the 
judgment  might  be  canceled  of  record,  and  for  a  perpetual  in- 
jtmction.  To  this  complaint  the  defendants  demurred  gen- 
erally. 
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Wm,  Curtis  Noyea^  for  the  appellants.  I.  If  the  defendant 
Tibbitts  should  seek  to  enforce  the  original  judgment,  the  facts 
established  by  the  decree  in  the  suit  heretofore  brought  to 
enforce  that  judgment  would  be  a  good  bar  to  his  action. 
{Simpson  v.  Hart^  1  John,  Ch.  Bep,  91.  Manny  v.  Harris^ 
2  JoTin.  24.  King  aland  v.  Spalding  ^  3  Barb.  Ch.  341.  Mh- 
eridge  v.  Osborn,  12  Wend.  399.  Gardner  v.  BucJchee,  3 
Cowen,  120.  Bouchard  v.  Bias,  3  DeniOy  238.  Ehle  v.  Bing^ 
hamy  7  Barh.  494.     Holmes  v.  Bemsen,  7  e/oAn.  (7A.  286.) 

II.  The  complaint  shows  that  the  fraud  came  to  the  knowl- 
edge of  the  defendants  after  the  recovery  of  said  judgment, 
viz.  in  February,  1848,  and  equity  will  give  relief  in  such  case. 
(Lansing  v.  Eddy,  1  John.  Ch.  49.  Foster  v.  Woody  6  id.  87. 
Brtten  v.  Hone,  2  Barb.  S.  C.  Bep.  586.  Borden  v.  Fitch^ 
15  e^oAw.  121.  Beigal  v.  JFboc?,  1  «/oAn.  Ch.  402.  Huggins 
V,  J^ingr,  3  jBarft,  /S'.  (7.  jBep.  616.) 

III.  There  have  been  no  laches ;  as  the  very  question  in 
issue  in  this  action  came  up  in  a  suit  commenced  in  April^ 
1848,  by  Tibbitts  against  the  defendants,  which  suit  was  not 
decided  until  February,  1854,  establishing  the  fraud. 

IV.  After  that  decision,  Tibbitts  and  those  he  represents  . 
are  concluded  on  the  questions  brought  in  issue  in  that  suit ; 
and  the  plaintiffs  now  seek  to  remove  the  obstacle  that  the 
judgment  makes  to  the  disposition  of  the  real  estate  on  which 
it  is  a  lien. 

V.  Any  party  having  an  interest  may,  upon  proper  grounds, 
apply  by  biU  in  equity  to  set  aside  a  judgment,  or  to  obtain  a 
perpetual  injunction  against  its  enforcement. 

VI.  The  judgment  and  decree  in  the  former  suit  was  upon 
bill  and  answer,  and  not  upon  the  plea,  and  the  decree  was 
after  a  hetuing  of  both  parties. 

VII.  The  judgment  and  decree  against  Tfibbitts  is  also  a 
bar  against  Delavan  and  Norton.  (Southgate  v.  Montgomery^ 
1  Paige,  41.  Gelston  v.  Hoyt,  13  John.  661.  Calkins  v. 
Allerton,  3  Barb.  171.     Bapelye  v.  Prince,  4  Hill,  119.) 

VIII.  The  judgment  was  a  cloud  upon  the  title  of  the  asr 
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signees,  embarrassing  them  in  the  execution  of  their  duties  as 
trustees^  and  requiring  parol  and  other  extrinsic  evidence  to 
show  its  invalidity.  The  parol  and  extrinsic  evidence  is: 
1.  That  the  note  was  given  for  the  land ;  2.  That  the  false 
representation  was  made  ;  3.  That  Tibbitts  did  not  own  the 
note ;  4.  As  against  Delavan,  that  he  was  the  real  owner ; 
5.  That  the  fiuud  was  discovered  after  the  recovery  of  the 
judgment.  ( Van  Doren  v.  Mayor  of  New  Yorkj  9  Paiges 
388.     3  A.  K.  Marsh.  338.) 

IX.  It  was  invalid,  and  did  not  constitute  a  legal  claim 
against  the  funds  in  the  hands  of  the  plaintiffi,  as  such  trus« 
tees,  nor  entitle  Tibbitts  to  a  dividend  ;  because,  (1.)  The  note 
on  which  it  was  obtained  was  void  for  fraud  and  want  of  con-^ 
sid^ation,  growing  out  of  the  false  representation  made  in 
selling  the  property.  (2  Bailey,  324.  Cooke,  394.)  (2.)  By 
reason  of  the  decree  or  judgment  of  the  supreme  court,  adjudg-^ 
ing  that  Tibbitts  was  not  entitled  to  recover  upon  it,  and  that 
it  formed  no  foundation  for  a  creditor's  bill. 

X.  The  Monroes,  as  trustees  for  the  benefit  of  creditors, 
represent  them  all,  and  may  maintain  this  action  to  cancel 
the  judgment  and  remove  the  cloud  from  their  title  ;  it  being, 
practically,  a  suit  for  directions  to  them  in  discharge  of  their 
duties  as  such  trustees,  which  they  cannot  perform  without 
such  directions  ;  they  having  been  notified  by  the  other  cred- 
itors not  to  pay  the  judgment.  {HiU  on  Trustees,  542, 2d  ed. 
PraM  V.  Adams,  7  Paige,  615.) 

H,  Harris,  for  the  defendants. 

By  the  Cowrt,  Peabodt,  J.  The  plaintiffs  in  their  complaint 
say,  that  in  August,  1847,  the  defendant  Tibbitts  obtained  a 
judgment  against  the  plaintiff  Blunt,  and  two  others,  on  a  note 
given  by  them  to  Delavan,  for  about  $2800.  That  in  April,  1848, 
Tibbitts  filed  a  bill  in  chancery  to  enforce  said  judgment,  to  which 
Blunt  set  up  as  a  defense  that  the  note  on  which  the  judg- 
ment had  been  recovered  was  made  and  delivered  to  Belavan 
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to  procure  the  release  of  Blunt  from  a  contract  he  had  made  with 
Delavan,  which  he  had  been  induced  to  make  by  fraudulent 
representations  of  said  Delavan.  The  fraudulent  representar- 
tions  were  set  out  in  the  complaint,  and  it  is  also  stated  that 
said  fraud  was  not  discovered  until  after  the  judgment  had  been 
recovered.  It  is  also  stated  that  the  judgment  in  fact  belonged 
to  said  Delavan.  That  judgment  in  that  second  suit,  brought  to 
enforce  the  judgment  recovered  in  the  first,  was  entered  for  the 
defendant  Blunt,  in  February,  1854,  to  the  effect  that  the 
answer  was  true,  and  dismissing  the  complaint  with  costs ; 
from  which  no  appeal  has  been  taken.  The  plaintiffs  also 
say  that  Blunt,  in  July,  1848,  made  to  the  plaintiff  James 
Monroe  a  general  assignment  of  his  property,  for  the  benefit 
of  creditors  ;  and  they  demand,  as  relief,  that  the  judgment 
against  Blunt  be  canceled  or  opened,  and  that  a  perpetual  in- 
junction be  granted  against  the  collection  of  it,  and  other  gen- 
eral relief.  The  complaint,  after  stating  the  fi^ud  by  which 
the  defendant  Blunt  was  entrapped,  proceeds  to  state  that  the 
question  of  fraud  on  the  part  of  Delavan  has  been  decided  in 
a  suit,  the  substance  of  which  is  set  forth  ;  from  which  it  ap- 
pears that  it  has  become  res  adjudicata  between  Blunt  and 
Delavan.  The  suit  in  which  it  was  decided  was,  to  be  sure, 
between  Tibbitts  and  Blunt,  but  the  court  decided  that  it  was 
prosecuted  in  the  name  of  Tibbitts  for  the  benefit  of  Delavan  ; 
and  by  rendering  judgment  for  the  defendant  in  that  suit,  for 
a  cause  which  was  matter  of  defense  only  between  Blunt  and 
Delavan,  it  is  certain  that  they  must  have  decided  that  the 
judgment,  in  the  hands  of  Tibbitts,  was  subject  to  that  mat- 
ter of  defense,  which  is  all  that  is  necessary  for  the  plaintiff  in 
this  case.  Tibbitts  was  plaintiff  in  the  suit  in  which  the 
judgment  was  recovered.  He  was  also  plaintiff  in  the  suit 
brought  to  enforce  it;  and  whether  Delavan  was  the  real  plain- 
tiff in  interest  or  not,  he,  as  well  as  the  nominal  plaintiff,  was 
bound  by  the  adjudication  there  had,  not  only  as  to  the  result 
of  that  suit,  but  also  as  an  adjudication  of  the  rights  of  the 
own^  of  the  judgment,  whether  he  or  Tibbitts  were  that  owner, 
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•which  concludes  him  not  only  in  that  suit  but  elsewhere. 
(JSouthgate  v.  Montgomeryy  1  Paige,  41.  Calktns  v.  AUer^ 
ton,  3  Barb.  171.  7  id.  494.  4  Hia,  119.)  The  defense  to 
the  claim  on  the  note  is  adjudged  to  be  good  and  sufficient  in 
law,  and  a  court  of  equity  in  a  direct  proceeding  by  the  plain- 
tiff on  the  judgment,  against  the  judgment  debtor,  having  ad- 
judged to  that  effect  has  dismissed  with  costs,  on  that  ground, 
a  bill  to  enforce  it.  This  decision  involved  the  decision  of 
several  minor  questions  :  (Ist.)  That  the  matter  set  up  as  con- 
stituting fraud  was  sufficient  in  law  to  have  defeated  the  re- 
covery ;  (2d.)  That  the  fraudulent  representations  were  made ; 
(3d.)  That  the  evidence  was  discovered  after  the  judgment 
against  Blunt  was  recovered,  and  too  late  to  be  interposed 
as  a  defense  in  that  suit ;  (4th.)  That  no  unreasonable  de- 
lay had  been  suffered  by  Blunt,  after  the  discovery  of  the 
fraud,  in  availing  himself  of  it ;  and  (5th.)  That  the  relations 
between  Tibbitts  and  Delavan  were  such  that  the  fraud  was 
available  to  defeat  the  claim  when  made  by  Tibbitts,  as  it 
would  have  been  if  it  had  been  made  by  Delavan.  Whether 
this  last  point  was  so  found  on  the  ground  that  the  suit  was 
prosecuted  by  Delavan  in  the  name  of  Tibbitts,  or  on  some 
other  ground,  is  not  important.  It  is  sufficient  that  the  claim 
on  the  judgment  was  adjudged  to  be  liable  to  this  defense,  in 
the  hands  of  Tibbitts.  With  those  matters  judicially  ascer- 
tained we  may  look  to  the  defendants  to  show  cause  why  the 
judgment  should  not  be  canceled.  Their  demurrer  is  general, 
that  the  complaint  ^^  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action"  against  them,  and  they  have  not  indi- 
cated by  points  what  are  the  grounds  on  which  they  rely  to 
sustain  it.  Nor  is  there  before  us  any  reason  by  way  of  opin- 
ion or  otherwise  for  the  decision  in  the  court  below,  allowing 
the  demurrer.  The  length  of  time  that  was  suffered  to  elapse 
after  the  discovery  of  the  fraud,  before  the  attempt  by  Blunt 
to  avail  himself  of  it,  to  accomplish  the  end  sought  by  this 
suit,  to  wit,  the  Cancellation  and  extinguishment  of  the  judg- 
ment, may  be  a  sufficient  ground  in  their  estimation,  and  it 
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would  be  in  ours,  perhg^ps,  but  for  the  fact  that  he  did,  imme- 
diately on  the  discovery  of  it,  commence  to  assert  it  legally,  to 
defeat  the  claim  on  the  judgment.  The  suit  on  the  judgment 
was  commenced  in  April,  1848,  and  in  that  suit  this  new  mat- 
ter was  set  up  as  a  defense.  That  defense  was  litigated  till 
the  4th  of  February,  1854.  The  existence  of  the  facts,  and 
their  sufficiency  in  law  to  defeat  the  claim,  were  then  being 
litigated  throughout  that  time,  and  those  questions  were  in 
doubt  imtil  the  decision  in  that  case.  The  question  arises 
whether,  under  those  circumstances,  laches  can  be  imputed  t6 
Blunt  in  omitting  to  bring  this  suit  until  after  the  decision  in 
that.  The  whole  matter  of  law  and  fact  was  then  in  issue  be- 
tween the  same  parties  in  that  suit.  To  have  commenced  this 
action  would  have  done  no  good,  apparently,  and  would  have 
increased  litigation  and  expense.  The  residt  in  the  suit  first 
decided  would  have  concluded  the  parties  in  the  other,  and 
rendered  the  whole  question  res  adjudicata.  The  defendants 
here  cannot  suffer  any  damage  which  might  otherwise  foUow 
from  the  lapse  of  time,  such  as  the  loss  and  fading  out  of  evi- 
dence :  for  the  question  was  immediately  litigated  between 
the  parties,  and  the  evidence  could  have  been,  and  so  far  as  we 
can  see  was,  immediately  caUed  into  the  case,  and  not  only 
put  in  a  condition  to  be  preserved,  but  the  result  of  it  was  act- 
ually obtained  by  an  adjudication  which  is  now  entirely  avail- 
able here  ;  and  whatever  it  might  have  been,  would  be  available 
to  either  party  conclusively  in  this  suit,  or  any  other  brought 
for  the  same  purpose.  Under  these  circumstances,  the  defend- 
ants cannot  complain  of  delay  in  conmiencing  this  suit.  In- 
deed, it  is  very  doubtful  if  a  court  of  equity  would  have  allowed 
the  two  suits  to  proceed  together,  the  questions  to  be  tried  in 
the  two  being  the  same,  and  between'  the  same  parties.  It 
would  probably  have  restrained  the  proceedings  in  one  until 
the  decision  in  the  other  should  have  been  attained  ;  and  if  a 
suit  had  been  brought  by  Mr.  Blunt,  that  would  probably 
have  been  the  one  to  be  restrained  ;  certainly  it  would  if  it 
had  been  commenced  after  the  other,  which  it  might  have 
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been,  without  the  least  danger  that  the  plaintiff  could  suffer 
on  the  ground  of  laches,  as  to  it.  This  suit  is  properly  brought 
by  the  plaintiffs.  Blunt  himself  might  bring  it.  He  is  in- 
terested in  having  the  judgment  canceled.  The  Monroes 
might,  if  not  as  representing  the  rights  of  Blunt,  certainly  as 
repr^enting  the  property  on 'the  title  to  which  the  judgment 
was  a  cloud,  and  generally  as  representing  the  rights  of  other 
creditors  of  Blunt  to  the  fund  assigned,  between  whom  and  the 
owner  of  the  judgment  in  question  that  fund  was  to  be  dis- 
tributed, and  the  shares  of  the  cestuts  que  trust  whose  interests 
they  were  bound  to  protect  be  thereby  diminished  ;  and  they 
may  unite  as  plaintiffs,  I  think,  at  any  rate,  without  exposing 
themselyes  to  harm  from  a  demurrer.  The  judgment  below 
should  be  reversed,  and  judgment  entered  for  the  plaintiffs  in 
this  suit,  with  costs. 

[Nbw  Tobk  Gbhebal  Tbbv,  November  2,  1867.     Miichdl,  Clerhe  and 
Peabodyj  Justices.] 


-•-♦♦■ 


The  Centbal  Bank  vs.  The  Ekpibe  Stone  Dbessino  Com- 
pany and  Shelton. 

A  manqfacturing  corporation  is  not  authorized,  by  virtue  of  its  general  powers, 
to  indorse,  for  the  accommodation  of  another,  paper  in  which  it  is  not  inter- 
ested ;  such  a  transaction  not  being  within  the  scope  of  the  business  for 
which  it  was  constituted,  and  in  which  alone  it  is  empowered  to  act. 

Nor  can  it  empower  any  oflScer  or  agent  to  act  for  it,  in  indorsing  such  paper. 

The  secretary  of  a  corporation  has  no  power  to  indorse  accommodation  paper, 
under  his  general  authority  to  indorse  notes  and  bills  "  in  the  prosecution 
of  its  business." 

But  if  a  loan,  although  in  form  made  to  the  president  of  a  corporation,  indi* 
viduaOy,  who  gives  his  own  note  for  the  amount,  indorsed  by  the  corpora- 
tion,  is  in  fact  made  to  the  corporation  itself  and  for  its  benefit ;  or  if  the 
lender  is  induced  by  the  representations  of  the  agent  of  the  corporation, 
to  believe  that  the  transaction  is  with  the  corporation  and  for  a  purpose 
within  the  scope  of  its  business,  the  corporation  is  liable  upon  its  indorse- 
ment. 
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The  repeal  of  the  act  of  the  legislature,  prohibiting  the  circulation  of  bank 
notes  of  a  denomination  leas  than  five  dollars,  repealed,  also,  the  conse- 
quences of  the  act  in  respect  to  contracts  entered  into  while  it  was  in  force. 

Contracts  made  while  the  prohibitory  law  waa  in  force,  whoso  consideration 
was  always  morally  good,  as  between  the  parties,  are  therefore  now  without 
the  legal  impediment  of  being  contrary  to  legally  established  public  policy, 
and  are  valid. 

A  foreign  banking  corporation  is  to  be  presumed  to  possess  the  power  to  enter 
into  a  contract  with  a  borrower,  to  keep  its  notes  in  circulation,  by  redeem- 
ing them  as  they  are  from  time  to  time  offered  for  redemption. 

APPEAL  from  a  judgment  rendered  at  a  special  term.  The 
complaint  alleged  that  the  plaintiff  was  "  a  corporation, 
carrying  on  the  business  of  banking  in  Middletown,  Connec- 
ticut, and  was  duly  incorporated  for  that  purpose  by  an  act" 
of  the  legislature  of  Connecticut.  That  the  defendant  Shelton 
made  his  promissory  note  for  $5127,  dated  New  York,  May 
8th,  1854,  at  six  months,  payable  to  the  order  of  the  Empire 
Stone  Dressing  Company,  at,  &c. ;  and  that  thereupon  the 
said  stone  dressing  company,  a  corporation  organized  for  the 
purpose  of  stone  cutting,  sawing  and  dressing,  under  the  gen- 
eral act  of  February  17,  1848,  duly  indorsed  the  same  ;  and 
said  note,  before  the  maturity  thereof,  was,  for  value  received, 
delivered  to  the  plaintiff.  The  note,  when  due,  was  duly  de- 
manded,  &c.,  of  which  the  said  company  had  due  notice.  A 
like  claim  on  a  like  note  for  $6180.66,  dated  May  4,  1854,  at 
seven  months.  The  answer  admits  the  plaintiff  to  be  a  foreign 
corporation,  as  alleged.  It  is  then  alleged  that  before  May  4, 
1854,  the  plaintiff  made  an  unlawful  contract  with  said  Shel- 
ton to  advance  him  bank  bills  of  the  plaintiff  under  the  de- 
nomination of  five  dollars,  with  intent  and  for  the  purpose 
of  circulating  the  same  in  the  state  of  New  York ;  and 
pursuant  thereto,  &c.  did  advance  to  said  Shelton  within  this 
state  such  bills  with  intent,  &c.  Shelton  agreed  to  and  did 
circulate  the  same  within  this  state.  That  in  consideration, 
&c."  and  to  secure  the  plaintiff,  said  two  notes  were  made, 
and  which,  being  founded  on  an  illegal  consideration,  are 
void.     It  is  denied  that  the  defendants  indorsed,  or  author- 
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ized  the  indoFBement  of,  said  notes.  It  is  also  denied  that 
the  stone  dressing  company  ever  held  said  notes,  or  that  they 
were  indorsed  in  the  regular  coarse  of  its  business.  The  case 
was  tried  before  Judge  Roosevelt,  at  the  New  York  circuit, 
in  June,  1856.  The  indorsement  was  proved  to  be  in  the 
handwriting  of  George  Sherman.  The  plaintiff  proved  that 
said  Sherman  was  chosen  secretary  and  treasurer  of  the  com- 
pany on  the  6th  of  December,  1853.  By  the  by-laws,  the 
secretary  was  empowered  to  "  make,  draw,  indorse  and  accept 
notes  and  bills  of  exchange**  "in  the  prosecution  of"  the 
business  of  the  company.  Notice  of  non-payment,  &c.  was 
proved,  and  the  plaintiff  rested.  Motion  by  the  counsel  of 
the  company  to  dismiss  the  complaint,  on  the  ground  that  it 
was  not  proved  the  notes  were  indorsed  by  Sherman  in  the 
prosecution  of  the  business  of  the  company,  nor  was  he  author- 
ized to  indorse  thenu  Motion  denied,  and  exception.  Evi- 
dence was  given  of  an  agreement  made  in  April,  1852,  be- 
tween Shelton,  who  was  a  residei)^  of  New  York,  and  the 
bank,  by  which  the  latter  agreed  to  supply  him  with  bUls  of 
said  bank,  which  were  marked,  to  distinguish  them  from  other- 
bills,  and  which  were  to  be  circulated  by  Bhelton  in  New  York ; 
and,  when  redeemed  by  the  plaintiff,  were  to  be  sent  to  Shel- 
ton  again  for  further  use,  and  so  from  time  to  time  Shelton 
providing  funds  to  meet  what  was  paid  in  redeeming  the 
bills,  &c.  The  bank  was  to  be  made  secure  by  the  note  of 
Shelton,  indorsed  by  the  stone  dressing  company,  and  such 
a  note  of  the  date  of  said  agreement  (27th  April,  1852) 
was  given.  This  agreement  was  performed  by  the  bank  fur- 
nishing its  bills,  some  over  and  some  under  five  dollars  ;  and 
which  were  used  by  Shelton,  and  when  redeemed  by  the  plain- 
tiff were  again  sent  to  Shelton  for  ftirther  use.  When  the 
note  first  given  fell  due,  it  was  renewed  by  a  similar  one. 
Thus  the  arrangement  went  on,  the  note  in  suit  for  $5127 
being  the  last  renewal  of  the  series.  The  other  note  in  suit 
for  $6180.66  was  given  on  such  an  arrangement,  in  all  re- 
spects, except  that  there  was  included  in  it  a  balance  due 
Vol.  XXVI.  4 
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from  Shelton  to  the  bank  ($915)  on  other  transactions.     Shel- 
ton  testified  that  Sherman  indorsed  the  notes  at  his  request. 
No  part  of  the  money  was  used  for  the  stone  company,  but 
the  arrangement  was  for  the  business  of  Shelton  alone.     Shel- 
ton was  president  of  the  company  when  the  arrangements 
were  first  made,  but  not  when  the  notes  in  suit  were  given. 
The  defendants'  counsel  renewed  the  motion  to  dismiss  the 
complaint,  on  the  former  ground,  and  on  the  ground  that  the 
legal  capacity  of  the  plaintiff  to  make  such  a  contract  as 
that  which  formed  the  consideration  of  the  notes  had  not 
been  proved,  and  could  not  be  inferred  as  incident  to  the  in- 
coi-poration  of  the  plaintiffs  for  banking  purposes.     Motion 
denied,  and  exception.     The  defendants'  counsel  requested  the 
judge  to  charge — (1.)  If  the  notes  were  indorsed  without 
authority,  or  in  a  business,  or  for  a  purpose,  foreign  to  that 
for  which  the  company  was  incorporated,  the  defendants  are 
not  liable.     (2.)  If  the  indorsements  were  made  merely  for 
the  benefit  and  accommodation  of  Shelton,  the  plaintiff  can- 
not recover.     (3.)  The  agreement  between  the  plaintiff  and 
Shelton  for  the  circulation  of  notes  in  this  state  was  illegal. 
(4.)  If  the  plaintiff  knew  of  Shelton's  intention  to  circulate 
the  bills  under  five  dollars  in  this  state,  and  did  any  act  in 
furtherance  of  it,  the  notes  given  for  the  bills  are  void.     The 
court  refiised,  but  charged,  among  other  things,  that  although 
the  circulation  of  the  bills  of  banks  out  of  the  state,  under 
five  dollars,  was  once  prohibited  by  statute,  yet  its  repeal  can- 
celed all  penalties  and  forfeitures  not  yet  exacted,  and  ren- 
dered null  any  defence  which  would  operate  as  such  penalty 
or  forfeiture.     It  was  immaterial  therefore  whether  the  agree- 
ment on  which  the  defendants  alleged  the  notes  were  given, 
was  for  the  circulation  in  this  state  of  bank  bills  under  five 
dollars  or  not.     The  defendants'  counsel  excepted ;  also  to 
the  refusal  of  the  judge  to  charge  as  requested.     The  court 
charged  that  the  secretary  was  authorized  to  "  indorse  notes 
in  the  prosecution  of  the  business  of  the  company,"  and  if 
he  abused  that  authority,  the  company  would  still  be  liable 
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if  the  paper  was  received  bona  fide  and  for  value.  That 
if  a  private  debt  of  Shelton's  to  the  plaintiff  was  included  in 
the  notes  of  Shelton,  that  would  nSl  render  the  notes  void, 
but  the  amount  might  be  deducted  To  each  of  these  points 
the  defendant  excepted.  Verdict  for  the  plaintiff  A  mo- 
tion was  made  to  set  the  verdict  aside,  but  it  was  denied  by 
the  special  term,  and  judgment  was  given  for  the  plaintiff 

8,  BeardaUy  and  Charles  F.  Sanford^  for  the  appellants. 
I.  The  verdict  was  not  only  unsupported  by,  but  was  contrary 
to,  the  evidence. 

II.  The  motion  to  dismiss  the  complaint  should  have  been 
granted.  Sherman,  who  made  the  indorsement  in  the  name 
of  the  stone  dressing  company,  was  their  secretary,  and  his 
only  authority  was  to  indorse  in  the  name  of  the  company, 
in  the  prosecution  of  its  business.  But  this  indorsement  was 
not  in  the  prosecution  of  any  such  business ;  it  was  made 
fos  the  acconmiodatioa  of  Shekon  alone,  as  the  plaintiff  well 
knew.  (1  B.  8,  599.  Talmadge  v.  Pell,  3  Seld.  328.  Bank 
of  Oenesee  v.  Patchin  Bank,  3  Kern.  314  Alexander  v. 
Mackemiie,  6  M.,  Or.  &  Sc.  766.  Nixon  v.  Palmer,  4  Seld. 
398.  Attwood  V.  Munnings,  7  B.  dt  Cres.  278.  Mechanics^ 
Bank  v.  N.  Y.  and  New  Haven  Bail  Boad  Co.,  3  Kern.  699.) 

III.  It  was  not  proved  that  the  plaintiff,  a  foreign  banking 
corporation,  had  any  legal  capacity  to  make  such  a  contract  as 
that  which  formed  the  consideration  of  the  notes  in  suit ;  and 
that  it  had  such  capacity  could  not  be  inferred  from  the  fact 
that  it  was  a  banking  corporation.  The  court  erred  in  refusing 
to  dismiss  the  complaint  on  this  groimd.  (Phenix  Bank  v. 
Curtis,  14  Conn.  Sep.  437,  440.  Begulae  Generates,  Id.  140. 
N.  H.  Steamboat  Co.  v.  Vanderbilt,  16  id.  421.  Bides  of 
Practice  5,  18  id.  557.     Wolf  v.  Goddard,  9  Watts,  555.) 

IV.  The  judge  erred  in  charging  the  jury  that  the  repeal 
of  the  act,  which  prohibited  the  circulation  of  foreign  bank 
bills  under  five  dollars,  after  the  contract  between  Shelton  and 
the  bank  had  been  made,  and  the  notes  in  suit  given  pursuant 
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to  said  contract,  made  said  notes,  although  illegal  before,  per-» 
fectly  legal  then,  and  their  fonner  illegality  could  not  be  set  up 
as  a  defense  to  an  action  on  them.  (Latvs  of  1830,  p.  357,  aci 
prohibiting  foreign  bills  under  $5/  Laws  of  1855,  p.  137^ 
repealing  act,  March  27, 1855.  Hitchcock  v.  Way,  6  Adol,  dk 
EL  948.  Jaynes  v.  JVilty,  1 H.  Bl  65.  Dash  v.  Van  Kleeck, 
7  John,  477,  Butler  v.  Palmer,  I  Hill,  324  JBayre  v.  Wis- 
ner,  8  Wend.  661.  Bailey  v.  Mogg,  4  Denio,  60.  Marsh  v. 
Higgins,  9  if..  Or.  &  S,  551.  Moore  v.  Burden,  2  .Efec.  22.) 
V.  The  court  erred  in  refusing  to  charge  as  requested  J 
also  in  charging  upon  the  points  excepted  to.  (Mechanics' 
Bank  v.  N.  T,  d  N.  Haifen  B,  B»Go.,  3  Kern,  599.  Bose 
V.  Truax,  21  Barb,  361.  Burt  v.  Place,  6  (7ow7e7i,  431. 
Mackie  v.  Cairns,  5  id.  548,  580.  Barton  v.  Por^  Jackson 
dtc.  Plank  Boad  Co,,  17  jBarfe.  397.  -Ba«A  q/"  Genesee  v. 
Patchin  Bank,  cited  above,) 

M.  S,  BidweU,  for  the  plaintiffs.  I.  There  was  no  error 
in  the  refusal  of  the  judge  to  dismiss  the  complaint.  There 
was  evidence  for  the  consideration  of  the  jtny.  (1.)  There 
was  evidence  from  which  the  jury  might  find  that  the  notes 
were  indorsed  by  the  authority  of  the  appellants.  Sherman 
was  secretary  and  treasurer  of  the  company,  and  had  prima 
facie  authority  to  indorse  their  name.  Shelton  was  presi- 
dent of  the  company,  and  was  the  owner  of  a  large  plu- 
rality of  stock,  and  he  represented  that  the  note  was  indorsed 
by  the  company,  and  that  the  bank  bills  obtained  for  it 
were  to  be  disbursed  in  the  regular  business  of  the  com- 
pany.  It  was  so  stated  in  the  agreement,  which  the  appel- 
lants introduced  in  evidence.  And  it  was  so  stated  or 
assumed  in  other  evidence,  which  the  appellants  also  in- 
troduced. The  name  of  the  appellants  had  been  used  by 
Shelton  in  these  or  similar  transactions  with  the  respond- 
ents, with  the  knowledge  of  tlie  trustees  of  the  company, 
and  without  their  objection.  Shelton  himself  testified  that 
such  notes  were  made  by  the  company,      (2.)    Shelton's 
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ebaracter  for  veracity  was  impeached ;  it  was  for  the  jury  to 
pass  upon  his  credibility.  There  was  evidence,  therefore, 
proper  to  be  left  to  the  jury.  (3.)  It  is  immaterial  whether 
the/r«^  refiisal  to  dismiss  the  complaint  was  right,  if  there 
was  evidence  for  the  jury  at  the  conclusion  of  the  testimony. 
{Murray  v.  JudaJij  6  CoweUy  490.  Hart  v.  Benssdxier  and 
Saratoga  B.  JR.  Co.,  4  Sdden,  4Q.  Orah.  Pr.  325.)  The 
notes  were  valid,  and  constituted  a  cause  of  action  upon 
which  a  suit  was  maintainable  in  this  court.  The  validity 
of  the  notes  depends  upon  the  law  of  Connecticut,  where  the 
contract  was  made.  The  lex  loci  contractus  applies  to  it. 
(2  Kenfs  Com.  454  Fratt  v.  Adams,  7  Paige,  632.  Peck 
V.  Mayo,  14  Verm.  B.  33.  Depau  v.  Humphreys,  20  Mart. 
Louis.  B.  1.  Pomeroy  v.  Ainsworth,  22  Barb.  123-129. 
Chapman  v.  Bobertson,  6  Paige,  627.)  The  court  cannot 
presume  that  any  law  existed  in  that  state  prohibiting  such 
a  contract ;  on  the  contrary,  it  is  to  be  presumed  that  the 
common  law  is  in  force  there.  (Thompson  v.  Ketchum,  8 
John.  193.  Pomeroy  V.  Ainsworth,  22  Barb.  129.  Holmes 
r.  Broughton,  10  Wend.  78.  Shepherd  v.  Nabors,  6  Ala, 
B.  631.  Titus  V.  Scantling,  4  Black.  B.  89.  Mali  v.  jBo6- 
wis,  3  Esp.  B.  163.  2  Cowen  &  HilVs  Notes,  1138.)  The 
party  affirming  that  there  is  sitch  a  law  must  prove  it.  As 
there  was  no  such  proof,  it  must'  be  taken  to  have  been  a 
valid  contract  in  Connecticut.  The  appellants  are  not  sub- 
ject to  our  law  and  are  not  supposed  to  have  knowledge  of 
our  statute  law,  which,  to  them,  is  a  foreign  law :  such  laws 
are  presumed  not  to  be  known  to  them  until  proved  like  any 
other  &ct8.  {Brackett  v.  Norton,  4  Conn.  B.  520, 521.  Hemp- 
stead V.  Beed,  6  id.  480,  486.  Biggs  v.  Lawrence,  3 
T.  B.  456,  457.)  The  maxim,  ignorantia  legis  non  excusat, 
does  not  apply ;  but  the  co-relative  maxim,  ignorantia  facti 
excusai,  is  applicable.  The  case  is  within  the  principle  of 
decisions  under  the  usury  law,  where  a  plaintiff,  ignorant 
of  the  violation  of  that  law,  has  been  held  entitled  to  recover. 
(Holmes  v.  WiUiams,  10  Paige,  326,  333.    Aldrich  v.  Bey^ 
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nolds,  1  Barb.  Ch.  It,  43.  Jackson  v.  Colden,  4  Cowen, 
266.  Ramsay  v.  Clarkj  4  Humph.  B.  244.  Taylor  v. 
Bunce,  1  Fir(7.  (Gilm,)  B.  42.  iat^?  v.  Sutherland,  6  G^-a^. 
i?.  367,  360,  366.  /S^mzYA  v.  Beach,  3  2>ay'5  i?.  268.  Mid- 
dletovm  Bank  v.  Jerome,  18  Cbnn.  ^.  450.  Murray  v. 
Harding,  3  JTi'fe.  i?.  395,  396.  Davison  v.  Franklyn,  1 
£.  <£  ^c?.  iJ.  142.)  The  respondents  had  reason  to  believe 
it  was  not  contrary  to  our  law ;  the  representations  and  con- 
duct of  the  appellants'  own  confidential  officers  gave  them 
good  reason  to  believe  so.  The  parties  are  not  in  pari  de- 
licto. The  appellants  are  presumed  to  have  known  our  law, 
and  are  therefore  answerable  for  its  transgression.  {Best  on 
Free,  63  ;  31  Law  Lib,  N.  8.)  But  this  is  not  the  case  of 
the  respondents.  (Skaife  v.  Jackson,  3  B,  dt  G.  421.)  The 
appellants  were  bound  to  notify  the  respondents,  otherwise 
they  cannot  avail  themselves  of  the  fact  of  such  a  law  to  de- 
feat the  action.  Their  silence  is  a  waiver  of  their  right  to  set 
up  such  a  defense.  (1  Story's  Eq,  Jur,  §§  386  and  439. 
1  Mad,  Ch,  Prac,  262,  263.  1  Fonb.  Eq,  Jur,  388,  389. 
Picard  v.  Sears,  Q  Ad.  &  El,  474.  Town  v.  Needham,  3 
Paige,  655.)  1  Cowen  &  Hill's  Notes,  204.  Fanning  v. 
Ihinham,  5  John,  Ch,  145.)  It  would  be  contrary  to  public 
policy  as  weU  as  to  good  morals  to  sustain  such  a  defense  ;  it 
would  encourage  persons  to  lead  others  to  violate  the  law ;  it 
would  encourage  violations  of  our  law.  The  legislature  never 
intended  that  such  an  effect  should  be  given  to  the  law. 
{Sanders  v.  Kentish,  8  T,  B,  165.)  But  if  the  respondents 
had  resided  here,  and  the  contract  had  been  made  here,  the 
defense  could  not  have  been  sustained.  The  statute  prohib- 
iting the  cffculation  of  small  bills  of  the  banks  of  other  states 
is  not  in  force  ;  there  is  not  any  such  statute.  It  did  not, 
when  it  existed,  declare  securities  given  upon  such  contracts 
void.  The  repeal  of  the  statute  is  a  repudiation  and  con- 
demnation of  its  policy.  It  must  be  considered  as  if  it  had 
never  existed.  {Butler  v.  Palmer,  1  Hill's  B.  324.  Jam^ 
V.  Dubois,  1  Harrison's  New  Jersey  B.  301.)     AU  proseca- 
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cations  pending  under  such  a  law,  whether  civil  or  criminal, 
Ml  the  instant  it  is  repealed,  and  cease,  ipso  factOj  to  be 
sustainable.  {Butler  v.  Palmer,  1  HilVa  R,  324.  Levna  v. 
Foster,  1  N,  H,  R.  61.)  By  parity  of  reasoning,  every  de- 
fense depending  upon  such  statute  must  fall,  upon  its  repeal, 
and  cease,  ipso  facto,  to  be  sustainable.  This  will  do  no 
injustice.  It  will  not  deprive  the  appellants  of  any  vested 
right.  They  had  no  vested  right  to  set  up  a  dishonest  de- 
fense, any  more  than  the  inhabitants  of  Gad's  Hill  could  set 
up  a  prescriptive  right  to  commit  robbery.  (2  Leon.  R.  12.) 
The  contract  was  not  void  :  the  law  recognizes  the  duty  and 
obligation  of  the  debtor  in  such  cases  to  pay,  although  from 
considerations  of  public  policy  courts  will  not  enforce  such  a 
contract  directly  by  action.  Even  in  cases  of  usury,  when 
the  contract  is  expressly  declared  to  be  void,  our  jurispru- 
dence recognizes  such  an  obligation  on  the  part  of  the  debtor. 
{Fanning  v.  Dunham,  5  John.  Ch,  142,  146.  Rogers  v. 
Rathhun,  1  id.  367.  Murray  y.*  Sands,  Selden's  Decisions 
of  Court  of  Appeals,  Oct.  1853,  p,  3,  cited  17  Barb.  350. 
Curtis  V.  Leavitt,  17  Barb.  309.  Andrews  v.  Russell,  7  Black. 
474.  HiU  V.  Smith,  1  Morris'  R.  70.)  A  fortiori  it  wiU 
do  so  when  the  contract  is  not  declared  to  be  void.  The 
respondents  had  capacity  to  make  the  contract  and  to  take 
the  note.  The  appellants  are  estopped  to  deny  it.  The  ap- 
pellants must  pay  for  the  property  of  the  respondents,  or  re- 
store it.  There  was  no  evidence  of  the  respondents'  want  of 
capacity. 

II.  The  exceptions  to  the  charge  of  the  judge  cannot  be  sus- 
tained. (1.)  As  the  appellants  excepted  to  the  entire  charge, 
the  exception  must  be  overruled  if  any  part  of  the  charge 
was  not  erroneous.  {Haggart  v.  Morgan,  1  Seld.  427,  428. 
Caw  V.  Robertson,  Id.  125,  132.  Hunt  v.  Maybee,  3  id.  273, 
274.  Davenport  v.  Covert,  Ct.  of  App.  Oct.  1852.)  (2.)  No 
part  of  it  was  erroneous.  The  part  which  will  be  objeqted  to 
was  a  mere  abstract  proposition.  If  not  regarded  as  a  mere  ab- 
stract proposition,  but  taken  in  connection  with  and  applied 
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to  the  circumstances,  it  was  not  erroneous.  The  secretary 
had  authority  to  indorse  the  name  of  the  appellants.  An 
abn^e  of  such  authority,  and  a  want  of  authority,  are  different 
things.  (Bank  v.  Hammond,  1  Bich.  Law  i?.  1.)  The  com- 
pany gave  him  the  means  of  making  the  respondents  believe 
that  he  had  authority  ;  and  if  one  of  the  parties  must  suffer, 
they,  and  not  the  respondents,  should  bear  the  loss.  (Gibson 
V.  Pennington,  Court  of  Appeals,  April,  1852.  McNaugh- 
ton^s  Select  Cases,  118  ;  58  Law  Lib.  N.  S,  Ship  Fortitude, 
3  Sum.  B.  252.)  From  all  the  circumstances,  his  authority 
to  bind  the  appellants  is  fairly  inferable. 

III.  The  appellants  have  no  equitable  or  meritorious  claim 
for  a  new  trial.  The  respondents  ought  in  justice  to  be  paid. 
The  defense  is  merely  technical  at  the  best. 

By  the  Court,  Pe  abod  y,  J.  In  this  case  a  note  made  by  Shel- 
ton  was  indorsed  by  the  defendant  for  his  (Shelton's)  accom- 
modation. The  indorsement  was  made  by  Sherman,  the  sec- 
retary of  the  defendant,  of  his  own  motion,  and  without 
authority  other  than  his  general  authority,  which  was  to  in- 
dorse notes  and  bills  "  in  the  prosecution  of  its  (defendant's) 
business.*' 

The  question  arises,  was  this  act  of  the  secretary  so  far 
authorized  as  to  bind  the  company  as  to  third  persons.  No 
question  was  made  on  the  argument  of  the  authority  of  the 
company  to  indorse,  under  the  circumstances;  of  which  it 
would  seem  there  might  well  be  a  reasonable  doubt,  not  at  all 
diminished  by  the  recent  case  of  Th^  Bank  of  Genesee  v.  The 
Patchin  Bank,  (3  Kernan,  314.) 

The  power  itself  of  the  defendant  to  indorse  this  paper  is 
not  made  the  subject  of  a  point  on  the  argument,  and  needs 
not  to  be  considered  here,  unless  it  be  in  determining  the  au- 
thority of  the  secretary  to  bind  the  company.  His  authority 
was  supposed  to  depend  on  the  terms  of  the  resolution  de- 
claring the  powers  of  the  secretary.  It  must,  however,  in 
the  nature  of  things,  be  subject  to  another  limitation.    It 
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must  be  restricted  to  the  business  which  the  company  itself 
was  authorized  to  do.  Within  the  scope  of  the  business 
which  the  company  was  authorized  to  do^  he,  as  its  agent, 
may  be  authorized  to  act  for  it,  but  beyond  that  he  could 
not  be  authorized ;  for  beyond  that  the  company  itself  could 
not  act,  and  of  course  could  not  authorize  him  to  act  for  it. 

In  the  case  of  Tfie  Bank  of  Oenesee  v.  The  Pafchin  Banky 
(3  Kernan,  309,)  it  was  decided  that  the  defendant,  by  virtue 
of  its  general  powers  of  banking,  was  not  authorized  to  in- 
dorse, for  the  accommodation  of  another,  pagier  in  which  it  was 
not  interested ;  because  such  a  transaction  was  not  within 
the  scope  of  the  business  for  which  it  was  constituted  and  in 
which  alone  it  was  empowered  to  act.  The  business  of  the  de- 
fendants was  the  dressing  or  manufacturing  of  stone,  in  which 
indorsing  of  negotiable  paper  for  accommodation  would  seem  at 
least  to  be  no  more  necessary  or  legitimate  than  in  that  of  bank- 
ing ;  and  I  think  that  under  the  reasoning  and  decision  in  that 
case  the  defendant  itself  had  not  power  to  indorse  in  this  case. 
Of  course  itsagent'could  not  be  authorized,  for  as  it  had  not  the 
power  it  could  not  confer  it  on  him. .  As  a  partner,  whose  power 
to  bind  the  partnership  within  the  scope  of  its  business  is  un- 
limited, cannot  bind  it  beyond  the  scope  of  such  business,  so,  in 
this  case,  as  the  business  of  indorsing  negotiable  paper  for  accom- 
modation was  not,  according  to  the  case  above  referred  to,  with- 
in the  scope  of  the  purposes  for  which  the  defendant  existed,  it 
was  not  within  its  powers  to  do,  and  no  agent  of  the  defendant 
was  or  could  be  empowered  to  act  for  it  in  that  business.  If 
this  transaction  with  the  plaintiffs  was  with  Shelton,  and  for 
his  benefit,  and  the  plaintiffs  so  understood,  or  had  no  reason 
to  understand  it  to  be  otherwise,  the  defendant  is  not  bound 
by  this  indorsement. 

The  notes  in  suit,  however,  had  their  origin  in  a  transac- 
tion in  1852.  That  transaction  was  a  loan  by  the  plaintiff 
to  Shelton  of  its  bills  for  circulation  in  New  York.  Shelton 
was  then  president  of  the  defendant,  and  as  president  had  had 
at  least  one  transaction  of  the  same  character,  with  the  plaintiff 
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"before,  and  the  oflBcers  of  the  plaintiff  knew  of  it,  and  knew 
that  it  was  for  the  benefit  of  or  "  %vith  the  company."  No 
other  transactions  between  Shelton  and  the  plaintiff  are  shown, 
and  there  is  no  reason  to  suppose  that  theyTiad  ever  had  any 
except  the  one  testified  to  by  Shelton,  in  which  he,  as  the 
plaintiff  knew,  (ivlthough  he  dealt  in  his  own  name,)  Acted 
for  and  in  behalf  of  the  company.  When  this  transaction 
occurred,  as  when  the  previous  one  did,  he  was  president  of 
the  defendant.  With  this  previous  acquaintance  and  busi- 
ness intercourse,  the  transaction  out  of  which  the  present  suit 
grew,  commenced  on  the  22d  of  April,  1852,  by  a  letter  from 
Shelton  to  the  plaintiffs,  stating  to  them  that  he  was  solicited 
to  take  some  more  money  for  circulation,  but  had  declined,  sup- 
posing that  the  plaintiff  "  might  wish  to  furnish  $5000  more 
on  same  terms  as  last,  according  to  our  (their)  understand- 
ing." He  proceeds  :  "  Please  inform  me  what  your  wishes 
are,  {and  as  your  president  stated  your  charter  did  not  <d- 
low  you  to  loan  more  to  onefirmj)  you  can  make  the  loan  to 
me  individually y  and  I  will  give  you  the  indorsement  of  the 
company, 

P.  S.  I  wrote  you  yesterday  about  paying  our  orders  for 
freight." 

The  answer  to  this  bears  date  the  next  day,  (April  23,) 
and  proceeds :  "  Yours  of  22d  is  before  me.  I  wrote  you 
yesterday  in  reply  to  yours  of  the  21st.  We  will  make  you 
a  loan  on  the  same  terms  as  we  made  the  other.  We  prefer 
to  make  it  to  you  personally ^  with  Co,'s  indorsement,  to  avoid 
all  question  about  legality.  Shall  the  hills  he  mJarked  like 
the  others  ?" 

These  two  letters  embrace  the  contract  out  of  which  these 
notes  sprang ;  and  they  show  it  to  have  been  a  contract  to 
repeat  a  previous  transaction.  The  request  is  for  a  loan  of 
"  $5000  more  on  same  terms  as  last  according  to  our  under- 
standing"  and  then  proceeds  to  provide  a  mode  of  avoiding 
the  limitation  of  the  charter  ;  to  do  which  he  says :  "  You 
can  make  the  loan  (the  new  one)  to  ?ne  individually,  and  I 
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will  give  you  the  indorsement  of  the  company."  The  answer, 
after  alluding  to  a  previous  letter,  which,  so  far  as  we  are 
informed,  must  have  related  to  the  business  of  the  company, 
consents  to  make  the  loan  on  the  same  terms  as  the  other, 
and  proceeds  to  suggest  a  single  modification  as  to  form :  ^^  We 
prefer  to  make  it  to  you  personally,  with  Co/s  indorsement,  to 
avoid  all  question  about  legality."  The  letter  of  the  bank  is,  to 
be  sure,  addressed  to  Shelton,  who  was  not  only  president  but 
was  in  fact  the  principal  stockholder,  and  pretty  much  all  of 
the  company.  They  show,  it  seems  to  me,  an  intention  to 
repeat  a  former  transaction,  with  a  variation  only  to  suit  the 
terms  of  the  plaintiffs'  charter,  by  making  it  to  Shelton  in 
formy  rather  than  to  the  company  for  whom  it  is  evidently 
understood  by  the  plaintiffs  that  it  was  in  fact  made.  It  was 
made  on  the  credit  of  the  defendant,  as  the  previous  one  was. 
Other  matters  with  the  company  are  treated  of  in  the  same 
letters,  and  in  the  same  terms,  showing  that  other  business 
of  the  plaintiffis  with  the  company  was  done  with  Shelton  in  the 
same  manner  as  this.  The  plaintiff,  in  dealing  with  the  de- 
fendant, was  bound  to  see  that  the  dealings  were  within  the 
scope  of  the  defendant's  business ;  and  if  it  did  use  reasonable 
care  and  diligence  to  be  informed  on  this  subject  and  waa 
misinformed  by  the  defendant  or  its  agents,  the  defendant  is 
not  discharged,  even  though  the  fact  should  be  that  the  de- 
fendant was  acting  as  it  should  not  have  done.  From  the 
correspondence  above,  which  embodies  the  contract,  in  con- 
nection with  the  previous  intercourse  between  the  parties,  for 
whom  could  the  plaintiff  have  thought  this  loan  was  made? 
Is  it  not  apparent  that  it  was  understood  to  be  for  the  benefit 
of,  and  in  fact  made  to  the  defendant,  although  in  form  it 
was  made  to  Shelton  on  the  security  of  the  defendant.?  If 
othennse,  what  means  the  arrangement  in  both  the  above 
letters  to  have  it,  for  the  sake  of  legality,  in  form  with  Shel'- 
ton,  rather  than  the  company?  If  it  had  been  understood  to 
be  with  and  fbr  Shelton,  why  was  there  a  thought  of  having 
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it  in  any  other  name  than  his,  which  alone  has  made  this 
special  provision  on  the  subject  necessary? 

The  plaintiffi  had  reason  to  suppose  that  this  transaction 
was  with  and  for  the  defendant,  and  if  it  had  been,  the  de- 
fendant would  have  been  liable  on  it.  The  company  had 
authority  to  make  such  a  transaction  (to  borrow  money)  for 
itself  in  the  prosecution  of  its  business,  and  if  (as  the  plaintiff 
supposed)  it  had  been  so  made,  the  indorsement  of  the  secre- 
tary would  have  been  clearly  within  the  powers  of  the  de- 
fendant and  within  his  authority.  On  the  ground  then  that 
the  transaction  was  in  fa-ct  with  the  defendants,  or  if  not 
really  so,  that  the  plaintiff  was  misled  by  Shelton,  the  agent 
of  the  defendant,  to  the  opinion  that  it  was  so,  in  effect  at 
least  the  defendant  is  liable  on  this  indorsement.  For  this 
also,  the  case  of  The  Genesee  Bank  v.  The  Patchin  Bank^ 
above  referred  to  for  another  purpose,  is  an  authority. 

The  next  objection  is  to  the  charge  of  the  judge,  that  the 
repeal  of  the  act  prohibiting  the  circulation  of  bank  bills  of 
a  denomination  less  than  five  dollars,  repealed  also  the  conse- 
quences of  the  act,  as  to  contracts  entered  into  while  it  was 
in  force.  This  principle  applies  only  to  those  acts  of  the 
legislature  which  are  measures  of  public  policy  merely,  not  to 
those  which  are  intended  primarily  to  establish  or  affect  the 
rights  of  parties  as  to  each  other.  The  legislature  deeming  it 
wise  as  a  measure  of  public  policy,  to  restrain  the  circula- 
tion of  notes  of  denominations  less  than  $5,  made  the  act 
unlawful,  and  prohibited  it,  under  the  consequence,  among 
others,  of  refusing  enforcement  of  any  contract  based  on  such 
consideration.  That  law  had  its  day,  and  was  repealed  when  a 
change  in  the  wants  of  society  or  new  light  as  to  its  real  inter- 
ests arose.  By  that  repeal  the  law  is  decided  to  be  unwise 
for  the  present  at  least,  and  the  contracts  made  under  it, 
whose  consideration"  was  always  morally  good  as  between  the 
parties,  are  now  without  the  legal  impediment  of  being  con- 
trary to  legally  established  public  policy,  (contraband  of  law,) 
and  are  valid.    This  principle  is  underBtood  to  be  folly  eetab- 
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lished  in  the  celebrated  case  of  Curtis  v.  Leavitt,  r€<fr,  and 
Leavitty  recW,  v.  Blatchford^  growing  out  of  certain  transac- 
tions  of  the  North  American  Trust  and  Banking  Co.  (1 
Smithy  9.)  In  those  cases  usury  was  insisted  on  as  a  defense 
to  some  claims  against  the  company,  and  pending  the  litiga- 
tion, a  law  was  passed  forbidding  the  interposition  of  that  de- 
fense by  a  corporation.  It  was  passed  long  after  the  occur- 
rence of  the  transactions,  and  after  the  defense  had  been 
pleaded  ;  but  the  supreme  court  in  this  district  held  that  it 
deprived  the  company  of  the  defense,  even  as  to  the  transac- 
tions which  were  entered  into  while  the  law  utterly  invali- 
dating contracts  for  usury  was  in  force,  and  available  to 
corporations  as  well  as  natural  persons.  This  decision  has 
been  affirmed  by  the  court  of  appeals,  and  is  now  the  settled 
law  of  this  state.  The  charge  in  this  respect,  therefore,  was 
correct. 

Another  objection  to  the  recovery  was  that  it  was  not  shown 
that  the  plaintiff,  a  foreign  corporation,  was  authorized  to 
enter  into  a  contract  with  the  borrower  to  keep  its  notes  in 
circulation,  by  redeeming  them  as  they  were  offered  for  re- 
demption, from  time  to  time.  It  appeared,  however,  that  the 
plaintiff  was  a  banking  corporation,  and  such  a  contract  is 
within  the  scope  of  any  banking  business  of  whijh  we  have 
any  knowledge.  A  bank  is  bound  to  redeem  or  pay  its  notes 
when  called  on  for  the  purpose.  It  may  surely  make  a  con- 
tract with  a  third  person,  and  (whether  he  be  a  borrower  or 
not,  is  unimportant,)  to  do  it,  or  furnish  funds  for  the  pur- 
pose. It  would  not  be  easy  to  imagine  a  corporation  lacking 
the  powers  to  contract  with  third  persons  to  furnish  it  funds 
with  which  to  pay  its  debts,  or  to  redeem  its  obligations  ; 
and  especially  one  whose  chief  end  and  most  legitimate  busi- 
ness was  the  issuing  and  procuring  credit  and  circulation  for  its' 
obligations.  This  was  a  contract  by  the  plaintiffs  to  loan  its 
notes,  which  is  surely  not  ill^al,  and  added  to  that,  a  contract 
by  the  defendants  or  Shelton  (as  the  case  may  be)  to  re- 
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deem  them,  which  is  almost  as  sm-ely  not  contrary  to  law, 
and  is  within  the  power  of  a  bank. 

The  judge  was  asked  to  charge  the  jury,  (1.)  That  if  the 
notes  were  indorsed  by  the  secretary  without  authority,  or  for 
a  purpose  foreign  to  that  for  which  the  defendant  was  incor- 
porated, the  defendant  was  not  liable;  and  (2./ That  if  the 
indorsements  were  made  for  the  benefit  of  Shelton,  the  de- 
fendant was  not  liable  ;  which  he  refiised.  Those  requests 
were  not  either  of  them  entirely  correct,  and  neither  could 
properly  have  been  complied  with  literally.  Each,  however, 
was  proper,  with  some  qualification.  To  the  first  should  have 
been  added  the  qualification,  "  unless  the  plaintiff  was  misled 
by  the  defendant  or  its  agents,  to  the  opinion  that  they  were 
made  for  a  purpose  within  the  scope  of  the  business  for  which 
the  defendant  ;(^a6  created,  and  within  which  it  was  author- 
ized  to  act  ;'V  and  to  the  second  should  have  been  added  the 
qualification,  "  if  the  plaintiff  knew  that  they  were  made  for 
Shelton.'*  The  case  is  relieved,  however,  of  the  question  sug- 
gested here  by  the  subsequent  charge  at  fol.  166,  where  he 
did  charge  as  nearly  according  to  the  request  as  was  proper, 
"that  if  the  notes  were  indorsed  for  Shelton's  private  benefit 
and  accommodation,  and  not  for  the  uses  of  the  company,  and 
the  plaintiff  had  notice  that  they  were  so  indorsed,  then  the 
plaintiffs  could  not  recover."  This  disposes  of  all  the  objec- 
tions made  by  the  defendant,  and  leaves  the  judgment  to  be 
affirmed. 

Judgment  affirmed. 

[New  Yobk  Gbnbbal  Term,  November  2,  1867.    MtUheU^  SooaeveU  and 
Peahody,  Justices.] 
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Where  a  servant  of  a  telegraph  company,  in  consequence  of  a  defect  in  a 
telegraph  pole,  is  injured  by  a  fall  therefrom  while  engaged  in  the  duties 
of  his  employment,  upon  the  pole,  the  company  is  liable  for  damages,  upon 
a  complaint  alleging  negligence  and  unsklllfulness  in  the  defendants  in  pro- 
Tiding  and  using  an  insufficient  and  unsound  pole,  and  in  not  having  and 
using  pike-poles  and  other  guards  and  securities ;  although  knowledge  in 
the  company,  of  the  defect  in  the  i>ole,  is  not  expressly  alleged. 

In  such  a  case  the  allegation  of  negligence  would  be  sustained  by  proving  the 
danger  arising  from  the  defect  in  the  pole,  and  that  it  was  known  to  the 
defendants. 

APPEAL  from  an  order  made  at  a  special  term,  overruling 
a  demurrer  to  the  complaint.  The  complaint  stated 
'^  That  the  defendants,  at  and  before  the  time  of  committing 
the  grievances  hereinafter  mentioned,  were  the  owners  of  a 
certain  telegraph  line,  extending  along  the  eastern  bank  of 
the  Hudson  river,  and  partly  between  the  cities  of  Hudson 
and  Poughkeepsie,  in  the  state  of  New  York  ;  and  that  the 
plaintiff  was,  on  the  21st  day  of  April,  1855,  in  the  employ 
of  the  defendants,  and  it  was  the  duty  and  employment  of 
the  plaintiff  to  climb  up  on  to  the  telegraph  poles,  which 
sustained  the  wires,  insulators  and  other  fixtures  of  the  said 
telegraph  line,  and  to  fix,  alter  and  regulate  the  same,  and  it 
then  and  there  became  and  was  the  duty  of  the  defendants  to 
provide,  use  and  keep  good,  sufficient  and  safe  telegraph  poles, 
and  from  time  to  time  to  renew  the  same,  and  also  to  have  and 
use  pike-poles  and  other  guar^  and  securities  for  testing  the 
strength  and  safety  of  said  poles.  Yet  the  defendants,  not 
regarding  their  duty,  conducted  themselves  so  carelessly,  neg- 
ligently and  unskilUully  in  this  behalf,  that  by  and  through 
the  carelessness,  negligence,  unskillfalness  and  default  of  the 
defendants  and  their  servants,  in  providing,  using  and  suffer- 
ing to  be  used  a  bad,  insufficient,  unsound  and  unsafe  tele- 
graph pole,  and  for  want  of  due  care  and  attention  to  their  duty 
in  that  behalf ;  and  for  not  having  and  using  pike-poles  and 
other  guards  and  securities  ;  and  upon  the  day  aforesaid,  and 
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at  a  place  one  and  a  half  miles  south  of  the  city  of  Hudson 
aforesaid,  and  while  the  plaintiff  in  discharge  of  his  employ 
and  duty  aforesaid,  was  fastened  at  or  near  the  top  of  one  of  the 
aforesaid  telegraph  poles,  and  was  busied  in  regulating  the 
wire  and  insulator  thereof,  the  said  telegraph  pole  to  which  the 
plaintiff  was  fastened,  by  reason  of  the  unsafeness,  defective- 
ness, and  insecurity  thereof,  and  from  a  defect  therein,  not  visible 
to  the  plaintiff,  broke  ofl^  and  fell  with  the  plaintiff  so  fast- 
ened thereto  as  aforesaid,  on  to  the  ground  and  a  ledge 
of  rocks,  a  distance  of  twenty-five  or  thirty  feet.  By  means 
whereof  the  plaintiff  was  greatly  hurt,  disabled  and  made 
sick,  and  has  ever  since  continued  so  sick  and  disabled,  and 
haa^expended  largo  sums  of  money  for  medical  services  and 
medicines,  and  for  the  support  of  himself  and  family,  and  has 
been  thrown  out  of  all  employment  by  reason  of  his  aforesaid 
injuries,  and  will  never  again  be  a  sound  man,  or  capable  of 
earning  a  support  for  himself  and  family." 

Wherefore  the  plaintiff  demanded  judgment,  against  the 
defendants,  for  the  sum  of  five  thousand  dollars,  besides  costs. 
General  demurrer. 

The  following  opinion  was  delivered  by  the  justice  before 
whom  the  demurrer  was  argued  at  spe<5ial  term ;  which  was 
adopted  by  the  court  at  general  term,  as  expressing  its  views, 

C.  A,  Griffin,  for  the  plaintiff. 

C.  H.  Clark,  for  the  defendants. 

By  the  Court,  Mitchell,  P.  J.  In  Keegan  v.  The  Western 
Rail  Road  Company,  (4  Seld,  175,)  the  complaint  is  very 
similar  to  this,  and  judgment  for  the  plaintiff  was  affirmed. 
Admitted  knowledge  in  the  defendants,  of  the  defect  in  the 
engine,  was  not  expressly  stated  there,  but  proof  of  such 
knowledge  was  received,  under  a  complaint  alleging  negli- 
gence in  the  defendants.  If  that  complaint  had  been  defective, 
judgment  upon  it  should  not  have  been  affirmed.    It  is  true, 
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the  point  Was  not  raised,  whether,  under  such  a  complaint, 
proof  of  knowledge  by  the  defendants,  of  the  defect  in  the 
engine,  could  be  given.  But  the  counsel  for  the  company 
would  hardly  haye  omitted  such  a  point,  if  they  had  deemed 
it  tenable. 

In  this  case  the  allegation  of  n^Iigence  would  be  sustain- 
ed by  proving  the  danger  from  the  defect  in  the  pole,  in  this 
case,  and  that  it  was  known  to  the  defendants.  For  this 
reason,  the  demurrer  should  be  overruled,  with  leave  to  the 
defendants  to  amend,  on  payment  of  costs  of  the  demurrer. 

Order  affirmed. 

[Nbw  York  Obtbral  Tbrx,  MoTemb«r  2,  1857^    MUcfUUf  RooimftU  and 
FtaboAy^  Josticeo.] 
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In  the  city  of  New  York  taxes  are  Avs  and  paAfokiU  on  the  15th  of  January,  in 
each  year,  at  which  time  a  warrant  for  the  collection  of  those  remaining 
unpaid  is  isaiied  and  placed  in  the  hands  of  the  collector. 

A  right  of  entry  on  the  part  of  a  landlord,  for  a  forfeiture,  may  be  suspended 
without  being  waived. 

The  doctrine  that  the  acceptance  of  rent  after  a  forfeiture  has  occurred,  is  a 
waiver  of  the  forfeiture,  is  one  of  intent;  it  being  inferred  from  the  pay- 
ment and  acceptance  of  rent,  that  both  parties  recognize  the  lease  as  still 
▼alid.    Bat  the  contrary  may  be  shown  by  express  proof. 

In  1852  H.  leased  certain  premises  in  the  city  of  New  York  to  8.,  for  ten 
yean  from  the  1st  of  May,  1852,  at  a  specified  rent ;  with  a  proviso  that  if 
the  rent  should  be  in  arrear,  or  if  default  should  be  made  in  any  of  the  cove- 
nants in  the  lease,  M.  might  re-enter.  S.  covenanted  that  he  and  his  assigns 
would  pay  the  rent,  and  such  iaa^i  as  should  be  imposed  or  grew  due  or 
payable  out  of  the  premises.  In  an  action  by  M.  against  an  assignee  of  the 
lessee,  to  recover  tlie  possession  because  of  the  non-payment  of  the  taxes  for 
the  years  1858  and  1854,  it  appeared  that  on  the  15th  of  December,  1854,  the 
plaintifi*toId  the  defendant  that  unless  the  taxes  were  paid  he  would  eject 
him.  The  defendant  promised  to  pay  by  the  1st  of  January,  and  the  plain- 
tiff  gave  him  until  that  day  to  pay.  On  the  6th  of  February,  1855,  the 
defendant  paid,  and  the  plaintiff  accepted,  the  rent  due  on  the  Ist  of  tbikt 
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month ;  leaving  the  taxes  unpaid.  JTeld  that  it  was  to  be  inferred  from 
the  circumstances,  that  both  parties  understood  the  right  of  forfeiture 
should  not  be  leaived  but  only  suspended  until  notice  to  the  contrary  should 
be  given ;  and  that  aa  action  to  enforce  the  forfeiture  would  not  lie  without 
proof  of  such  notice  having  been  given. 

APPEAL  by  the  defendant  from  a  judgment  entered  at  a 
special  term,  denying  a  motion  for  a  new  trial.  The  ac- 
tion was  brought  to  recover  the  possessiou  of  demised  premi- 
ses, and  the  plairrfciff  recovered  a  verdict, 

Charles  Tracy,  for  the  appellant. 

C  P.  KirMand,  for  the  respondent. 

By  the  Court,  Mitchell,  P.  J.  In  1852  the  plaintiflF, 
Manice,  leased  to  one  Stone  two  lots  of  land  in  the  city  of  New 
York,  for  ten  years  from  1st  of  May,  1852,  at  a  certain  rent, 
payable  quarterly ;  with  the  proviso  that  if  the  rent  should  be 
in  arrear,  or  if  default  should  be  made  in  any  of  the  covenants 
therein  contained  on  the  part  of  the  lessee  or  his  assigns  to  be 
performed,  the  lessor  might  re-enter.  The  lessee  covenanted 
that  he  and  his  assigns  would  pay  the  rent,  and  would  also 
pay  and  discharge  all  such  taxes,  (including  the  Croton  water 
tax,)  as  during  the  said  term  thereby  demised  should  be  im- 
posed, or  grow  due  or  payable  out  of  the  said  premises. 
The  lease  was  assigned  to  the  defendant.  This  action  was 
brought^  to  recover  possession  of  the  lands,  for  non-payment 
of  taxes.  The  complaint  states  that  there  are  now  due  and 
payable  and  unpaid,  all  the  taxes  which  were  imposed  on  said 
premises  for  the  years  1853  and  1854,  and  the  estimated  taxes 
for  1854,  amounting  to  more  than  $125.  The  answer  denies 
the  forfeiture,  (which  is  a  conclusion  of  law,)  but  does  not 
deny  that  the  taxes  were  imposed  and  were  due  and  unpaid ; 
yet  it  alleges  that  no  sufficient  demand  to  pay  the  taxes  had 
been  made,  on  the  defendant ;  and  that  after  the  levying  of 
the  taxes  "the  plaintiff,  with  fuU  knowledge  that  all  said 
taxes  were  due,  payable  and  unpaid  waived  any  supposed  for- 
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feiture'*  by  reason  of  said  non-payment  or  any  other  cause. 
The  eyidence  showed  that*  the  plaintiff,  on  the  15th  of  De- 
cember, 1854,  told  the  defendant  that  unless  the  taxes  should 
be  paid  he  would  eject  the  defendant.  The  defendant  replied 
that  he  would  pay  .by  the  1st  of  January,  when  he  expected 
money  from  a  mortgagor.  The  plaintiff  told  the  defendant 
he  might  have  until  that  day  to  pay.  The  defendant  offered 
to  prove  that  on  the  8th  of  February,  1855,  he  paid  the  rent 
due  on  the  1st  of  that  month,  and  that  he  had  erected  build- 
ings required  by  the  lease,  and  that  they  were  of  large  value. 
The  lease  required  the  lessee  to  erect  buildings  to  cost  $400, 
and  gave^iim  leave  to  remove  them  three  months  before  the 
expiration  of  the  term. 

In  erecting  the  buildings  the  defendant  did  no  more  than 
he  had  covenanted  to  do.  There  was  no  offer  to  prove  that 
these  improvements  were  made  after  a  cause  of  forfeiture  had 
occurred,  and  that  the  plaintiff  saw  them  in  progress.  These 
two  acts  would  be  a  waiver  of  the  forfeiture.  It  was  strenu- 
ously argued  that  no  time  was  precisely  fixed,  in  the  lease, 
for  the  payment  of  taxes,  while  the  time  of 'payment  of  rent 
was  so  fixed,  and  that  in  the  city  of  New  York  there  is  no 
obligation  to  pay  taxes,  even  for  two  years  after  they  are  im- 
posed. The  taxes,  here,  are  confirmed  in  September  for  the 
current  year,  and  interest  is  deducted  to  Ist  December  follow- 
ing, for  all  amounts  paid  before  1st  of  November  of  that  year. 
On  the  1st  of  December,  one  per  cent  is  added  to  the  tax  ;  on 
the  1st  of  January,  two  per  cent ;  and  if  the  tax  is  not  paid 
by  the  15th  of  January,  a  warrant  issues  to  the  collector,  to 
collect  the  same.  When  the  lands  are  sold  for  non-payment 
of  taxes,  they  may  be  redeemed  at  any  time  within  two  years. 
The  answer  admits  that  the  taxes  were  due  and  unpaid,  by 
not  denying  it,  and  by  alleging  a  waiver  after  "the  taxes 
were  due,  payable  and  unpaid."  A  defendant  admitting  one 
fact  in  an  answer,  although  he  accompanies  it  with  another  alle- 
gation which  favors  himself,  is  bound  by  his  admission,  and 
obliged  to  prove  his  new  allegation.     But  there  can  be  no 
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doubt  tliat  these  taxes  were  due  and  payable  on  the  15th  of 
January,  when  the  warrant  for  their  collection  was  placed  in 
the  collector's  hands.  Interest  is  allowed  by  way  of  discount  for 
prepayment  before  ff  ovember  1st,  and  charged  for  any  delay  be- 
yond that  month  y  not  (as  was  argued)  from  a  consent  that  in 
this  city  tax-payers  may  take  their  own  times  to  pay  if  they  pay 
interest  in  addition,  but  to  induce-  an  earlier  and  to  compel  a 
a  prompt  payment.  The  taxes  are  a  charge  oh  the  lands  from 
the  time  when  they  are  coirftnned  J  a  wrong  is  done  to  the 
landlord  if  they  are  left  unpaid  so  long  that  interest  is  added 
to  the  principal ;  and  a  still  grea,ter  wrong  if  payment  is  de- 
layed so  long  that  the  debt  is  put  into  the  hafids  of  an  officer 
to  collect,  with  interest  and  costs. 

The  question  then  arises,  did  the  acceptance  of  rent  on  the 
1st  of  February,  1855,  amoitot  to  a  waiver  of  forfeiture  for 
non-payment  of  all  taxes  that  should  have  been  paid  before 
that  time. 

The  aocjeptanoe  of  rent  is  gelierally  a  waiver  of  a  previous 
cause  of  forfeiture,  if  that  .cause  were  known  to  the  landlord. 
But  this  rule  does  not  apply  to  cases  of  "a  continuing  breach." 
{Arch.  Land,  and  Ten.  ppf  98,  101.)  So  where  there  was  a 
covenant  that  rooms 'should  not  be  used  for  certain  purposes, 
and  they  were  so  used,  and  afterwards  the  landlord  accepted 
rent,  and  the  tenant  continued,  after  that,  to  use  them  for  the 
same  forbidden  purposes,  ejectment  could  not  be  brought  for 
the  misuser  prior  to  the  payment  of  rent,  but  was  sustained 
for  the  subsequent  continuance  of  the  same  misuser.  {Doe 
ex  dem.  Ambler  v.  Woodbridge,  9  Barn,  dk  Cress.  376.) 
And  where  the  lessee  covenanted  to  insure,  and  keep  insured, 
the  buildings,  and  he  neglected  to  insure  and  the  landlord  dis- 
trained for  rent,  and  afterwards  brought  ejectment,  it  was 
held  that  he  might  recover ;  that  the  lease  meant  that  the 
lessee  should  always  keep  the  premises  insured  by  some  policy 
or  another,  and  that  it  was  broken  if  they  were  uninsured  at 
any  one  time;  that  "there  was  a  continuing  breach  of  the 
covenant  for  any  portion  of  time  that  the  buildings  remained 
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munsnred.''  {Doe  ex  dem.  Flower  v.  Peck,  1  Barn.  <t  Ad. 
428.)  Thus  &r,  this  last  case  seems  in  fayor  of  the  plamti£f. 
But  the  oonrt  add,  obiter,  that  if  the  covenant  had  meant 
that  the  original  lessee  should  insure,  and  that  he  and  his 
assigns  should  keep  that  same  policy  always  in  force,  the 
ek89ignee  of  the  lease  would  not  have  been  guilty  of  any  breach, 
if  the  lessee  had  never  insured,  as  the  policy  which  the  assignee 
was  to  continue,  never  could  have  existed,  and  then  the  dis- 
tress would  have  been  a  waiver  of  the  breach  by  the  lessee. 
It  is  uncertain  whether  in  this  obiter  part  of  the  opinion  the 
court  meant  to  say  that  if  there  was  to  be  but  one  policy 
always  kept  on  foot,  acceptance  of  rent  would  have  been  a 
waiver  of  forfeiture,  even  if  the  lessee  had  been  in  possession ; 
or  that,  as  the  covenant  in  that  event  could  be  satisfied  only 
by  the  lessee  himself  efiecting  it,  and  not  by  his  assignee  doing 
it,  the  waiver  of  the  forfeiture  for  the  lessee's  default  which 
the  assignee  could  not  repair,  exonerated  the  assignee  from 
the  effect  of  that  forfeiture.  The  latter  is  equitable,  and  was 
probably  intended. 

Those  cases  may  be  said  to  decide  only  that  there  may  be 
a  forfeiture,  notwithstanding  the  acceptance  of  rent,  where  a 
cause  of  forfeiture  existed  before  the  rent  was  paid,  and  the 
same  cause  was  continued  afterwards  in  such  a  manner  that 
the  continuance,  of  itself,  made  a  new  cause  of  action,  to  which 
alone  the  landlord  need  refer  without  proving  the  prior  cause, 
and  that  here  the  landlord  had  but  one  cause — ^the  non-payment 
of  taxes  which  were  due  before  the  payment  of  the  rent,  and 
did  not  become  due  again.  This  may  be  so,  but  the  acts  of 
the  parties  operated  to  postpone  this  cause  of  action  by  their 
mutual  consent.  The  plaintiff  gave  notice  that  he  would  eject 
imless  the  taxes  should  be  paid ;  and  then  the  defendant 
agreed  that  they  should  be  paid  by  the  1st  of  January  next. 
The  forfeiture  was  not  then  enforced,  but  there  was  a  further 
indulgence,  not  by  agreement  but  by  acquiescence.  And,  it 
may  be  inferred  that  both  parties  understood  that  this  right 
should  be  suspended,  not  waived  ;  and  if  suspended,  that  it 
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would  be  BO  until  notice  to  the  contrary  should  be  given*  In 
the  faith  of  this,  the  defendant  probably  paid  his  rent  and 
the  plaintiff  accepted  it.  The  plaintiff  never  could  have 
intended  to  abandon  a  right  which  he  had  so  recently  insisted 
on ;  nor  could  the  defendant  suppose  it  would  be  enforced 
without  further  notice.  No  such  notice  was  proved.  That  the 
right  of  entry  may  be  suspended  without  being  waived,  even 
if  rent  be  accepted,  see  Doe  v.  Brindleyy  4  Bam.  &  Adol.  84, 
and  Arch,  Landlord  and  Tenant,  101.  The  doctrine  that 
the  acceptance  of  rent  is  a  waiver  of  a  forfeiture,  is  one  of 
intent ;  it  being  inferred  from  the  payment  and  acceptance  of 
rent  that  both  parties  recognized  the  lease  as  still  valid ;  but 
the  contrary  may  be  shown  by  express  proof. 
There  should  be  a  new  trial ;  costs  to  abide  the  event. 

[New  York  Gbkbbal  Tebx,  November  2,  1857.    MUcheU,   OUrke  and 
Peabodyj  Justices.] 


Hamilton  vs.  The  Accessoby  Transit  Company,  Oornb- 

Lius  Vandbrbilt  and  others. 

Ad  if\junctioD  and  receiver  will  not  be  granted  against  a  corporation,  at  the 
suit  of  a  stockholder,  on  the  ground  that  the  company  has  been  dissolved, 
and  its  charter  annulled  by  a  foreign  government,  where  the  decree  of  dis- 
solution is  not  absolute,  but  declares  that  the  company  shall  be  considered 
in  existence  for  certain  specified  purposes;  and  where  the  company  hatf 
property  in  this  state,  over  which  the  foreign  government  had  no  jurisdic- 
tion, and  it  appears  that  it  will  be  more  conducive  to  the  interests  of  all  the 
stockholders,  not  to  disturb  the  existing  management  and  arrangements  of 
the  company,  and  that  to  grant  the  relief  asked  for,  would  produce  irre- 
parable injury  to  a  minority  of  the  stockholders. 

If  the  decree  of  the  foreign  government,  dissolving  the  corporation  and  an- 
nulling its  charter,  is  recognized  here  as  binding  on  the  company  and  its 
stockholders,  and  by  its  terms  the  property  of  the  company  is  to  be  seized 
and  held  subject  to  the  order  of  commissioners  therein  appointed,  to  whom 
all  right  and  title  to  the  property  is  intended  to  be  passed,  a  stockholder 
could  not,  in  the  courts  of  such  foreign  country,  apply  for  a  receiver,  and 
therefore  he  cannot  apply  for  a  receiver  here. 
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rrE  plaintiff  sued  in  behalf  of  Iiiniself  and  other  stock- 
holders of  the  Accessory  Transit  Company  who  should 
come  in  and  contribute  to  the  expenses  of  this  suit,  on  a  com- 
plaint, stating  that  ever  since  the  18th  February,  1856,  he  has 
been,  and  now  is,  owner  of  200  shares  of  the  stock  of  said 
company ;  that  previous  to  said  18th  day  of  February,  1856, 
the  Accessory  Transit  Company  was  a  corporation  created  by 
the  government  of  the  state  of  Nicaragua ;  that  on  that  day  it 
was  dissolved  by  a  decree  of  that  government,  duly  made  and 
published ;  that  the  defendant  Yanderbilt,  and  some  other 
defendants,  are,  or  pretend  to  be,  officers  of  said  company, 
and  that  some  of  them  have  property  of  the  company  to  a 
large  amount  in  their  hands  ;  that  the  directors  and  officers 
were  all  of  them  residents  of  the  city  of  New  York ;  and  hav- 
ing annexed  to  his  complaint  a  copy  of  the  charter,  and  of 
the  decree  dissolving  said  company,  he  asked  that  the  com- 
pany be  declared  to  be  insolvent ;  that  a  receiver  of  the  prop- 
erty be  appointed ;  that  the  defendants  be  enjoined  from 
parting  with  the  property  of  the  company ;  that  Vanderbilt 
aD4  other  defendants  be  ordered  to  account  for  all  the  mon- 
eys received  by  them,  jfrom  or  for  the  company,  and  particu- 
larly, that  Vanderbilt  account  for  all  moneys  received  from 
the  Pacific  Steamship  Company  and  others ;  that  the  debts 
of  the  company  might  be  paid,  and  the  property  distributed 
among  the  stockholders. 

'The  defendants  put  in  an  answer  denying,  among  other 
things,  that  the  decree  referred  to  in  the  complaint,  was  made 
or  published  by  the  government  of  Nicaragua ;  and  on  this 
denial  the  principal  issue  in  the  cause  was  formed.  They 
also  insisted  that  this  court  has  not  jurisdiction  in  the  prem- 
ises to  wind  up  the  affairs  of  the  company,  it  being  a  foreign 
corporation. 

The  case  was  tried  at  a  special  term,  before  a  judge  with- 
out a  jury,  and  the  court  found,  as  facts — That  the  decree 
was  the  act  of  the  government  defcLcto  of  Nicaragua ;  that 
the  plaintiff  was  owner  ^of  the  stock  he  claimed  to  own ;  that 
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a  large  amount  of  the  property  of  the  company  was  in  the 
hands  of  the  defendant  Vanderbilt,  who  was  president  of  said 
company;  that  the  capital  stock  of  said  company  consists  of 
78,700  shares,  and  that  none  of  the  owners  had  signified  any 
objection  to  his  management  of  its  affairs  except  the  plaintiff. 
The  court  further  found,  that  it  would  be  more  conducive  to 
the  mutual  interests  of  aU  the  stockholders,  not  to  disturb 
the  present  management  and  arragements  of  said  company, 
but  to  leave  the  same  to  be  determined  by  a  majority  of  the 
stockholders,  when  they  deem  it  proper  to  act  in  relation 
thereto ;  that  it  would  be  detrimental  to  the  interests  of  the 
company  to  appoint  a  receiver,  and  that  to  grant  the  relief 
prayed  for  in  the  complaint  would  produce  irreparable  injury 
to  the  mass  of  the  stockholders ;  and  ordered  judgment,  that 
the  complaint  be  dismissed  with  costs. 

From  this  judgment  the  plaintiff  appealed. 

D.  D.  Fieldy  for  the  plaintiff. 

Horace  F.  Clark,  for  the  defendants, 

Mitchell,  P.  J.  The  Eivas- Walker  administration  assum^ 
ing  the  legislative  and  executive  authority  of  Nicaragua,  on 
the  18th  of  February,  1856,  declared  the  charter  of  the  Ac- 
cessory Transit  Company  annulled,  and  the  company  dissolved 
and  abolished,  except  for  purposes  thereafter  mentioned. 
They  then  appointed  persons  called  commissioners,  to  ascer- 
tain the  amount  due  from  the  company  to  the  state,  and  to 
hear  the  agents  of  the  company,  in  Nicaragua,  "with  the 
privilege  to  defend  the  interests  of  their  principals."  It  was 
expressly  declared  that  the  company  was  to  be  considered  in 
existence  for  the  purpose  of  conducting  that  examination,  and 
for  the  purpose  of  being  collectively  responsible  for  such  sums 
as  might  be  ascertained  to  be  due  to  the  state,  but  for  no 
other.  The  conmiissioners  were  to  cause  all  the  property  of 
the  company  to  be  seized  and  to  be  held  subject  to  the  order 
of  the  board. 
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This  was  an  act  of  despotic  power,  passed  without  notice 
to  and  without  hearing  the  company,  and  contrary  to  the 
charter  granted  to  it,  which  provided  for  the  settlement  of 
disputes  between  the  company  and  the  state,  by  commis- 
sioners to  be  mutuaUy  chosen.  The  government  had  no 
jurisdiction  over  the  property  of  the  company  beyond  the 
state  of  Nicaragua,  and  its  decree  (made  without  hearing 
ihe  company)  was  a  nullity  as  to  such  property.  It  may 
be  presumed  that  as  dictatorial  power  was  assumed  by  that 
administration,  it  could  have  made  a  decree  absolutely  re- 
voking the  charter,  and  that  this  would  have  been  deemed 
by  other  states  valid,  as  to  property  in  Nicaragua.  But  the 
decree  does  not  absolutely  annul  the  existence  of  the  com- 
pany, but  on  the  contrary,  keeps  the  company  in  existence, 
ibr  certain  purposes,  amongst  others,  for  the  purpose  of  having 
the  examination  made  as  to  the  amount  due  from  the  com- 
pany to  the  state,  and  for  the  purpose  of  being  collectively 
responsible  for  the  amoxmt  thus  to  be  found  due.  If,  there- 
fore, we  were  bound  to  recognise  that  decree  as  to  the  rights 
of  the  company  to  be  enforced  here,  or  as  to  its  property  here, 
and  to  adopt  the  whole  of.  the  decree,  we  must  consider  the 
company  as  still  in  existence.  If  in  existence  for  any  pur- 
pose, any  other  state  than  Nicaragua  will  consider  it  as  exist- 
ing for  all  purposes  consistent  with  the  interests  of  such  other 
state  and  of  its  citizens.  Under  the  decree,  if  recognized 
fully  here,  the  company  would  be  deemed  in  existence  here, 
''for  the  purpose  of  being  collectively  responsible"  for  the 
amount  due  to  the  state  of  Nicaragua.  The  state  could,  con- 
sistently with  that  decree,  sue  the  company  here,  and  recover 
any  amount  due  to  the  state  from  the  company.  The  com- 
pany could  plead  to  such  suit ;  could  in  a  proper  case  enjoin 
proceedings  in  it ;  and  could,  in  its  own  name,  appeal  from  a 
judgment  that  might  be  obtained  against  it.  In  case  of  such 
a  judgment  in  our  courts,  it  might  be  compelled  in  its  cor- 
porate name  to  assign  its  property  to  a  receiver,  to  satisfy  the 
judgment  recovered  against  it.    To  enable  it  now  to  satisfy 
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such  claim,  it  must  be  allowed  to  collect  the  debts  due  to  it; 
to  sell  its  property,  and  give  deeds  for  it;  and  to  do  this  in  its 
own  name.  In  this  way,  most'  readily  can  it  be  made  "col- 
lectively responsible"  for  the  amount  that  may  be  due  to  the 
state  of  Nicaragua. 

The  decree  thus  made  can  have  no  effect,  except  as  to  the 
property  that  might  be  actually  grasped  by  the  power  that  is- 
sued it.  Its  main  object  was  (on  its  face)  to  seize  the  prop- 
ei^ty  of  the  company.  Certainly  our  courts  would  not  aid  in 
the  enforcement  of  that  part  of  it,  except  that  if  the  property 
actually  within  that  state  were  seized  there,  and  the  title  there 
lawfully  transferred,  the  transfer  of  such  property  woidd  be 
sustained  here. 

There  are  circumstances  peculiar  to  this  case  that  forbid  the 
interference  of  our  courts,  in  any  measure,  which  would  recog- 
nize that  decree  tts  valid  in  the  United  States.  The  charter 
was  granted  for  the  purpose  of  establishing  canal  and  rail  rpad 
communication  by  the  isthmus  of  Panama  from  the  Atlantic 
to  the  Pacific  ocean.  This  was  a  matter  of  national  interest 
to  our  country.  Our  government  Accordingly  entered  into  a 
treaty  with  Great  Britain,  agreeing  that  the  persons  to  be  em- 
vployed  in  making  the  canal,  and  their  property  to  be  used  for 
that  object,  should  be  protected,  from  the  commencement  of 
the  canal  to  its  completion,  by  the  governments  of  the  United 
State  and  Great  Britain,  from  unjust  detention,  confiscation^ 
seizure,  or  any  violence  whatever.  Mr.  Vanderbilt,  the  presi- 
dent of  this  company,  appealed  to  our  government,  claiming 
protection  and  redress  against  the  decree  of  the  government 
of  Nicaragua.  If,  as  is  generally  understood,  (although  the 
papers  below  do  not  directly  show  it,)  our  government  has 
recognized  this  claim,  oiur  courts  also  must  recognize  it;  on 
the  same  principle  upon  which  they  look  to  our  government 
alone  to  ascertain  our  relations  with  foreign  nations,  or  the 
character  in  which  we  are  to  regard  them.  If  our  government 
insists  that  this  decree  is  a  violation  of  the  rights  of  our  citi- 
zens, can  our  ^courts,  even  while  the  nmtter  is  in  discussion, 
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assnme  a  contrary  position,  or  hj  any  act  carry  out  such 
decree? 

If  the  decree  were  to  be  recognised  here  as  entirely  binding 
on  the  company  and  its  stockholders,  it  would  defeat  the 
plaintiff's  claim.  For  by  the  decree,  the  property  of  the  com- 
pany is  to  be  seized  and  to  be  held,  subject  to  the  order  of 
the  board  of  commissioners  appointed  under  the  decree.  By 
that  decree,  aU  right  to  the  property  is  intended  to  be  passed 
to  the  commissioners,  and  they,  and  not  the  stockholders,  are 
to  have  title  to  it.  The  plaintiff,  as  a  stockholder,  could  not, 
in  the  courts  of  Nicaragua,  make  the  claim  which  he  pre- 
sents here,  and  cannot  therefore  succeed  here. 

Nor  is  the  proposition  that  a  partner  in  a  concern  which  is 
abruptly  terminated  by  an  act  of  usurpation,  but  which  may 
be  shortly  established,  is  entitled  to  a  decree  i^inding  up  the 
affiiirs  of  the  concern,  clear  law.  The  rule  is  one  of  equity, 
and  not  of  arbitrary  law,  and  is  therefore  to  be  molded  and 
applied  only  as  equity  may  require. 

The  judgment  of  the  special  term  should  be  affirmed  with 
costs. 

Clerks,  J.  concurred. 

Peabody,  J.  (After  stating  the  facts.)  The  court  at  spe- 
cial term  has  decided  and  adjudged,  that  the  decree  of  the 
18th  of  February,  1856,  made  by  Patricio  Bivas,  then  provis- 
ional president  of  the  state  of  Nicaragua,  by  which  the  Ac- 
cessory Transit  Company  was  declared  to  be  dissolved,  was 
the  act  of  the  de  facto  government  of  Nicaragua.  The  com- 
pany had  existed  imtil  that  time,  under  and  by  virtue  of  a 
charter  granted  by  the  government  of  that  state.  It  was  the 
creation  of  that  state,  and  in  the  absence  of  any  thing  in  the 
nature  of  a  compact  to  the  contrary,  the  state  retained  the 
power  to  revoke  at  pleasure  the  franchise  it  had  granted.  In 
the  exercise  of  that  power  it  made  the  decree  referred  to,  and 
thereby  dissolved  it.  It  was  strenuously  insisted  at  the  trial 
that  the  decree  was  not  the  act  of  the  legally  instituted  gov- 
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emment  of  the  state.  That  qneetion  has  been  decided,  how* 
ever,  at  special  term,  and  from  the  decision  no  appeal  has 
been  taken,  and  indeed  the  finding  seems  to  be  sustained  by 
the  evidence.  The  decree,  being  the  act  of  the  goremment, 
is  effectnal  to  produce  the  dissolution.  That  company  then 
is  dissolved,  having  a  large  amount  of  property  in  this  stata 
That  property,  by  the  dissolution  of  the  company,  became, 
for  all  the  purposes  of  use,  preservation  and  disposition,  des^ 
titute  of  an  owner,  and  it  is  now  without  any  person  or  or- 
ganized body  having  a  right  to  dispose  of,  direct,  control,  or 
even  interfere  with  it  I  am  now  assuming  that  the  property, 
after  the  payment  of  the  debts  of  the  company,  belongs  to 
the  stockholders.  Whether  it  does  in  fact  so  belong,  I  will 
consider  hereafter.  But  assuming  for  the  present  that  it  does, 
the  case,  which  it  is  insisted  this  court  will  not  entertain, 
stands  thus :  The  plaintiff  having  an  interest  of  yfr  in  cer- 
tain steamers  and  other  property  in  this  state,  now  in  posses- 
sion of  persons  who  are  joint  owners  with  him,  asks  to  have 
the  property  applied  to  the  payment  of  the  debts  for  which  it 
is  liable,  and  the  balance,  if  any,  divided,  and  his  share  as- 
certained and  paid  over  to  him.  The  company,  to  the  uses 
of  which  it  was  dedicated,  has  ceased  to  exist,  and  of  course 
has  ceased  to  have  any  right  to  it.  The  plaintiff's  title  to 
the  share  he  claims,  is  placed  beyond  all  question  by  the  find- 
ings of  the  judge  at  special  term.  Under  these  circumstances, 
will  this  court  interfere  on  his  application  ?  The  property, 
said  to  amount  to  millions,  is  for  practical  purposes  derelict. 
No  person  has  a  right  to  administer  it,  except  by  authority 
of  the  court.  The  parties  now  in  possession  of  it  have  some 
claims  to  it,  or  rather  claims  against  it,  as  security  for  moneys 
said  to  be  due  them.  No  one  at  present  is  authorized  to  set- 
tle their  claims.  They  are  claims  in  rem.  Unless  there  is 
some  objection  to  the  jurisdiction,  arising  from  the  manner  in 
which  the  parties  have  come  to  their  rights,  the  case  is  pecu- 
liarly one  for  the  interposition  of  this  court  as  a  court  of 
equity.     Ordinarily  a  property  in  this  condition  could  prop- 
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eriy  be  the  subject  of  administration  in  this  court,  and  I  see 
nothing  in  the  manner  in  which  this  has  fallen  to  the  present 
owners,  to  make  it  an  exception.  Under  such  circumstances, 
it  would  ordinarily  be  the  right  of  any  person  having  an  in* 
terest  in  the  property,  to  haye  it  administered  as  the  plaintiff 
herein  asks  to  have  it,  and  the  mode  of  doing  it  would  be  the 
very  mode  urged  here — ^the  appointment  of  a  receiver  with 
powers  to  take  charge  of  the  property,  convert  it  into  money, 
pay  the  debts  of  the  company,  and  bring  the  balance  into 
court,  or  at  least  report  it  to  the  court,  and  then  to  call  on 
the  court  to  distribute  the  residue  among  the  parties  entitled 
to  it. 

This,  however,  is  on  the  assumption  that  the  plaintiff,  as  a 
stockholder,  is  entitled  to  a  distributive  share  of  the  property 
of  the  corporation,  now  that  its  existence  is  terminated  by 
dissolution.  He  is  a  shareholder,  and  his  rights  in  virtue  of 
that  fact — in  the  absence  of  all  express  provision  for  them  in 
the  charter  or  elsewhere — depend  on  the  law  applicable  gene- 
rally to  stockholders  of  a  dissolved  corporation.  He  must 
have  rights  and  interests  in  it  to  enable  him  to  prosecute  this 
suit ;  and  in  the  inquiry  as  to  his  rights  we  encounter  a  diffi- 
culty which  lies  at  the  foundation  of  the  plaintiff's  case,  and 
which  singularly  enough  is  not  suggested  by  the  answer,  and 
nothing  in  the  case  shows  that  it  was  urged  on  the  trial  be- 
low. It  seems  to  me  to  be  fatal  to  the  plaintiff,  however, 
even  at  this  late  stage  of  the  case.  This  corporation  was 
created,  had  its  career,  and  finally  terminated  its  existence 
in  a  foreign  country,  to  wit,  Nicaragua.  When  it  was  dis- 
solved, the  consequences  of  that  act  to  stockholders  and  cred- 
itors, and  all  interested  in  it,  depended  on  the  law  of  that 
state.  Of  course  the  rights  of  the  plaintiff  herein  depend  en- 
tirely on  that  law ;  and  he  has  omitted  in  his  .complaint  to 
plead  it.  Whether  as  a  former  stockholder  he  has  a  right  to 
a  distributive  share  of  the  property,  without  which  he  has  no 
standing  in  court,  depends  on  the  law  of  the  country  in  which 
the  company  existed  and  was  dissolved.    {Ang.  dk  Aines  on 
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Corp,  195,  196  and  779.)  If  we  are  to  decide  on  his  rightB, 
we  must  do  so  on  the  strength  of  the  law  by  which  they  are 
governed,'  and  of  that  law  we  have  no  judicial  knowledge. 
The  laws  of  New  York,  of  which  law  we  have  judicial  know- 
ledge, do  not  apply,  and  we  cannot  see  whether  the  plaintiff 
has  any  interest  in  the  effects  of  the  late  company  or  not.  In 
the  absence  of  all  information  from  the  pleadings  or  evidence, 
we  are  bound  to  intend  that  the  common  law  prevails  there, 
and  of  that  law  we  may  take  judicial  cognizance.  At  com- 
mon law,  on  the  dissolution  of  a  corporation,  the  real  estate 
reverted  to  the  grantor  or  his  heirs,  and  the  personal  property 
vested  (in  England)  in  the  king  as  the  sovereign,  and  in  our 
country  vests  in  the  people  as  succeeding  to  his  right  and 
prerogative.  If  we  are  to  act  upon  these  facts  as  they  now 
stand  pleaded  and  proved,  we  must  give  effect  to  them  under 
the  light  of  the  common  law,  and  by  that  law  the  plaintiff 
has  no  right  in  the  subject  matter  of  this  suit,  and  of  course 
has  no  standing  in  court  His  complaint,  therefore,  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action.  It  fails 
to  state  facts  which  entitle  him  to  any  share  or  interest  in  the 
assets  or  property  concerning  which  he  asks  the  interposition 
of  this  court.  He  has  no  rights,  according  to  his  own  show- 
ing, and  the  judgment  below  dismissing  his  complaint  should 
be  affirmed  with  costs,  unless  he,  within  twenty  days,  elects  to 
amend  his  complaint  in  this  respect,  in  which  case  he  should 
have  leave  to  do  so  on  the  usual  terms. 

Judgment  affirmed. 

[Nbw  Yobk  aBiTBBAL  Tbbx,  November  2, 1867.    MiMMt  Gierke  and  Pm- 
body,  Justices.] 
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In  the  matter  of  the  petition  of  John  Bebby,  BeodYer  of  the 

Atlas  Insurance  Company, 

Where,  after  an  execution  has  been  issued  and  a  levy  made  thereon,  the  de- 
fendant appeals  from  the  judgment  and  gives  security  upon  the  appeal, 
the  appeal  will  not  have  a  retrospectiye  efibct,  so  as  to  discharge  the  lien 
created  by  the  levy. 

Whatever  rights  or  liens  are  acquired  by  a  levy  are  treated  as  if  they  were 
Tested  rights,  not  to  be  superseded  by  personal  security,  but  as  suspended 
only  until  the  decision  of  the  appellate  court.  After  the  appeal  is  dismissed, 
the  respondents  are  entitled  to  resume  proceedings  on  their  execution,  and 
have  priority  over  a  subsequent  execution. 

The  appointment  of  a  receiver  of  an  insolvent  cori>oration  takes  effect  from  the 
time  of  granting  an  order  for  a  reference  to  appoint  a  receiver;  and  from 
that  moment  no  act  can  be  done  affecting  the  property  of  the  corporation, 
either  by  the  corporation  or  its  creditors.    . 

The  object  of  the  statute  authorizing  proceedings  against  insolvent  corpora- 
tions is  to  take  away  the  franchises  of  the  corporation,  and  its  powers  of 
action,  immediately  on  a  petition  for  a  receiver  being  filed,  if  the  prayer  of 
the  petition  be  finally  granted. 

And  although  the  receiver  cannot  take  possession  of  the  property  of  the  cor- 
poration, or  be  deemed  vested  with  the  estate,  before  he  is  appointed,  yet 
when  his  appointment  is  completed,  the  estate  vested  in  him  relates  back  to 
the  time  of  granting  the  order  for  a  reference  to  appol!>t  a  receiver. 

APPEAL  from  an  order  made  at  a  special  term,  denying 
the  prayer  of  the  petition.  On  the  23d  of  November,  1854, 
B.  Bidwell  and  J.  W.  Banta  recovered  a  judgment,  in  the 
superior  court  of  Buffalo,  against  the  Atlas  Mutual  Insurance 
Company.  On  the  3d  of  January,  1856,  the  plaintiffs,  by 
virtue  of  an  execution  issued  upon  that  judgment,  levied  on 
certain  desks,  and  an  iron  safe  belonging  to  the  company. 
The  company  appealed  from  the  judgment  to  the  general 
term.  Smith  and  Chesbrough  became  their  sureties  upon  the 
appeal,  and  to  protect  them  the  company  assigned  to  them 
securities  to  the  amount  of  $9000.  The  judgment  was  af- 
firmed by  the  general  term,  and  an  appeal  to  the  court  of 
appeals  was  taken.  During  its  pendency,  on  the  5th  of  March, 
1856,  proceedings  were  taken  for  the  appointment  of  a  re- 
ceiver, and  an  order  was  made,  to  show  cause  why  a  receiver 
should  not  be  appointed  and  an  injunction  granted,  and  in 
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tbe  mean  time  an  injunction  was  issued.  On  the  11th  of 
March,  shortly  after  ten  o'clock  A.  M.,  an  order  was  made, 
that  a  receiver  be  appointed,  to  take  charge  of  the  property 
of  the  company ;  and  it  was  referred  to  a  referee  ^Ho  appoint 
a  receiver  and  take  from  him  the  requisite  security."  And  it 
was  declared  that  on  filing  his  report  and  the  security,  such 
receiver  should  be  empowered  to  take  charge  of  the  property, 
&c.  of  the  company,  and  that  he  be  invested  with  all  the 
estate  of  the  company  from  the  time  of  the  filing  of  such 
security,  and  should  be  the  trustee  of  its  estate.  The  order 
also  perpetually  enjoined  the  company  from  paying  any  debts 
or  exercising  any  corporate  rights,  &c.  On  the  25th  of 
March,  1856,  the  referee  appointed  John  Berry  such  receiver. 
On  the  11th  of  March  1856,  after  3  o'clock  P.  M.,  D.  R.  De 
Wolf  obtained  judgment  in  the  superior  court  of  New  York, 
against  the  company,  and  on  the  same  day  the  sheriff  levied 
on  the  same  property  which  had  been  levied  upon  under  the 
execution  in  favor  of  Bidwell  and  Banta.  The  receiver  deter- 
mined to  compromise  the  suit  brought  by  Bidwell  and  Banta, 
and  with  the  consent  of  the  court  he  settled  with  them,  they 
receiving  from  Smith  and  Chesbrough  the  sureties,  less  than 
1^3200,  and  assigning  the  judgment  to  them.  The  receiver 
agreed  with  the  sureties  to  reimburse  them  from  time  to 
time  from  moneys  to  be  received  by  him,  and  they  reiassigned 
the  securities  to  him.  The  receiver  then  presented  a  petition 
asking  leave  to  pay  the  sureties  out  of  the  proceeds  of  the 
property  levied  on  under  the  execution  in  favor  of  De  Wolf; 
the  superior  court  having  authorized  him  to  sell  in  place  of 
the  sheriff,  and  to  hold  the  proceeds  subject  to  the  order  of 
this  court.  The  court,  at  special  term,  noiade  an  order  de- 
nying the  prayer  of  the  petition,  and  the  petitioner  appealed. 

C,  G,  EgaUy  for  the  appellant 

Young  <t  Suthvefij  for  De  Wolf. 

By  the  Courty  Mitchell,  P.  J.    The  receiver  presents  his 
claim  on  two  grounds :  first,  that  the  first  levy  was  under  ih^ 
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oldest  judgment,  and  that  the  appeal  and  security  given 
thereon  did  not  discharge  the  levy ;  second,  that  the  appoint* 
ment  of  the  receiver  took  effect  from  the  time  of  granting  the 
order  for  a  reference  to  appoint  him,  and  that  from  that  mo- 
ment no  act  could  be  done  affecting  the  property  of  the  com- 
pany, either  by  the  company  or  its  creditors.  The  counsel 
for  De  Wolf,  conceding  that  such  may  be  the  effect  of  an  as- 
signment to  a  receiver,  under  proceedings  in  ordinary  actions 
supplementary  to  executions,  insists  that  the  statute  controls 
in  this  case,  and  that  it  diates  the  power  of  the  receiver  from 
the  time  of  his  appointment  and  security  being  filed,  which 
was  fourteen  days  after  the  levy  by  De  Wolf. 

Under  the  revised  statutes  a  writ  of  error  with  sureties  and 
an  order  of  stay,  if  an  executioD  had  been  issued,  but  not  frilly 
executed,  stayed  the  fruiher  execution  thereof.  (2  B.  8,  597, 
§  30.)  If  the  execution  had  been  levied  but  ng  sale  had  taken 
place,  it  stayed  the  sale.  {Ddc^ld  v.  Sand/ord,  3  HiU,  473.) 
If  an  appeal  were  taken  and  a  bond  given  but  not  in  due  form, 
and  leave  were  given  to  amend  the  bond,  and  then  execution 
issued  and  was  levied,  the  court,  on  the  amendment  being 
completed,  would  supersede  the  execution,  thus  putting  the 
appellant  where  he  was  when  the  amendment  was  allowed. 
(Clark  V.  Cflarky  7  Paige^  6(fl.)  If  an  appeal  were  taken  from 
a  justice  of  the  peace  to  the  common  pleas,  it  released  goods 
levied  on,  from  the  lien.  But  this  was  by  virtue  of  the  express 
words  of  a  particular  statute.  (2  E.  S,  259,  §  192,  dc.  Wil- 
8on  V.  WilliamSj  18  Wend.  581.)  The  code  has  not  the 
minute  provisions  of  the  revised  statutes  as  to  the  effect  of  a 
writ  of  error  or  appeal,  and  security  given  thereon.  It  pro- 
vides, in  general  terms,  that  ^^if  the  appeal  be  from  a  judg- 
ment directing  the  payment  of  money,  it  shall  not  stay  the 
execution  of  the  judgment  unless'^  an  undertaking  be  given, 
"to  pay  the  money.*'  Before  the  revised  statutes,  a  writ  of 
error  did  not  stay  an  execution,  after  levy.  {Delafleld  v.  Sand- 
ford,  supra.)  It  might  be  a  question  whether  the  language 
of  the  code  does  not  restore  that  law ;  but  a  literal  construe* 
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tion  of  it,  and  the  general  principle  that  it  onght  not  to  lie 
eonstrued  as  changing  the  old  law,  when  it  has  substituted  lan- 
guage that  may  embrace  the  old,  would  sustain  the  amend- 
ment made  by  the  revised  statutes.  Still  this  general  principle 
pervades  all  the  provisions  of  the  revised  statutes  (and  of  the 
code  by  consequence)  that  the  appeal  and  security  have  no  re- 
trospective effect.  They  do  not  undo  any  thing  already  done, 
or  take  away  any  lien  once  created.  They  only  stay  an 
execution  if  it  has  not  issued,  or  itsfmiher  exectUion  if  it 
has  issued ;  so  that  if  issued  and  a  levy  was  made,  the  sale 
under  the  levy  was  stayed,  but  the  levy  was  not  interfered 
with.  Whatever  rights  or  liens  were  acquired  were  treated  aa 
if  they  were  vested  rights  not  to  be  superseded  by  j)ersonal  se- 
•  curity,  but  suspended  only  until  the  decision  of  the  appellate 
court.  This  lien  continued,  even  as  to  real  estate,  and  made 
it  necessary  that  the  legislature  should  interfere,  and  by  a 
special  amendment  of  the  code  (§  182)  enable  the  courts  on 
notice  to  the  respondent,  to  direct  an  entry  to  be  made  on  the 
docket  of  the  judgment,  ^^  secured  on  appeal''  This  cannot  be 
done  except  by  leave  of  the  court,  and  on  motion,  and  is  not 
the  necessary  effect  of  the  appeal  When  the  order  and  entry 
are  made,  the  lien  of  the  judgment  is  not  discharged  as  to  all 
persons,  and  not  at  all  as  to  subsequent  judgment  creditors. 
The  judgment  then  only  "during  the  pendency  of  the  appeal 
ceases  to  be  a  lien  on  the  real  property  of  the  judgment  debtor 
as  against  purchasers  and  mortgagees  in  good  faith."  In 
other  words,  purchasers  and  mortgagees  in  good  faith  may 
then,  during  the  appeal,  deal  with  the  real  estate  as  if  there 
were  no  lien  on  it;  but  they  cannot  after  the  appeal  is  dis- 
posed of,  and  as  to  subsequent  judgment  creditors  the  lien 
remains  undisturbed.  This  show»  that  in  this  case  the  re- 
spondents, after  the  appeal  was  dismissed,  were  entitled  to 
resume  proceedings  on  their  execution,  and  have  priority  over 
a  subsequent  execution.  Mere  delay  would  not  take  away 
this  lien.  {See  matter  of  Olarky  3  Denio^  167.) 
Ab  to  the  second  question.    Art  2,  title  4,  ch.  8,  pt  3  of 
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2  B.  8.  (p.  462)  relates  to  proceedings  cmainst  corporationa 
Art.  3  of  the  same  title  relates  to  proceedings  by  them  for 
their  voluntary  dissolution.  Section  thirty^six  authorizes  the 
court  of  chiincery,  on  a  judgment  and  execution  returned  un-* 
satisfied,  against  a  corporaticm,  ^*  to  sequestrate  the  stod:,  prop" 
erty,  things  in  action  and  effects  of  such  corporation,  and  to 
appoint  a  receiver  of  the  same."  Sections  thirty*^nine,  &a 
authorize  the  court,  when  a  banking  or  insurance  company 
^'becomes  insolTent  or  unable  to  pay  its  debts/'  by  injunction 
to  restrain  it  from  exercising  any  of  its  corporate  rights  and 
from  collecting  or  receiving  any  debts  or  demands,  and  front 
paying  out,  or  in  any  way  transferring  or  delivering  to  any 
person,  any  of  the  moneys,  property  or  effects  of  such  cor« 
poration  until  the  court  shall  otherwise  order,  and  to  ap^ 
point  one  or  more  receivers  of  the  property  and  effects  of 
the  corporation ;  and  declare  that  the  receiver  '^  shall  possess 
all  the  powers  and  authority  conferred,  and  be  subject  to  all 
the  obligations  and  duties  imposed  in  article  three  of  that 
title  wpaa  receivers  appointed  in  case  of  the  voluntary  disso^ 
lution  of  a  corporation/'  Sections  67  and  68  {p.  460)  de- 
clare that  the  last  mentioned  receivers  shall  be  vested  with  all 
the  estate,  real  and  personal,  of  such  corporation,  from  the 
time  of  their  having  filed  the  security  ^^  therein  required,  and 
have  all  the  power  and  authority  conferred  upon  trustees  to 
whom  an  assignment  of  the  estate  of  an  insolvent  debtor  may 
foe  made  pursuant  to  ch.  5  of*  part  2  of  the  revised  statutes/' 
Section  71  declares  all  sales,  assignments,  transfers,  mortgages 
and  conveyances  of  any  part  of  the  property  of  the  company 
^*made  after  the  ^Ztn^^  of  the  petition  for  the  dissolution 
thereof,"  and  all  judgments  confessed  by  such  corporation 
after  that  time,  absolutely  void  as  against  the  receiver  and  the 
creditors  of  the  corporation.  Section  79  directs  the  payment 
by  the  receiver,  1.  Of  debts  entitled  to  a  preference  under  the 
laws  of  the  United  States  ;  2.  Of  judgments  against  the  cor- 
poration, to  the  extent  6f  the  value  of  the  real  estate  on  which 
thqr  diall  be  liens ;  and  next,  of  all  other  claims,  pro  rata. 
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The  act  respecting  absconding  and  non-resident  debtors  avoidi 
all  sales^  and  judgments  confessed,  after  the  first  publication 
of  the  notice  of  the  attachment,  and  makes  a  voluntary  pay- 
ment* by  a  debtor,  to  the  insolvent,  at  least  presumptively 
fraudulent  as  against  the  trustees. 

The  object  of  the  act  is  to  take  away  the  franchises  of  the 
corporation,  and  its  powers  of  action,  immediately  on  the  pe- 
tition being  filed,  if  the  prayer  of  the  petition  be  finally  granted. 
The  court  adjudges  that  at  that  time  it  was  insolvent  and 
then  unable  to  pay  its  debts,  and  then  liable  to  have  all  its 
property  pass  out  of  its  control  into  the  custody  of  the  court 
and  of  a  receiver  to  be  appointed  by  it  Such  is  declared  to 
have  been  its  condition  at  that  time,  and  not  merely  when  the 
final  order  was  made.  Accordingly,  any  voluntary  disposition 
of  its  property,  made  after  that  time^  is  absolutely  void ;  and 
any  judgment  confessed  by  it  is  also  absolutely  void.  Such 
judgment  is  not  even  evidence  of  a  debt.  Subsequent  invol- 
untary judgments  may  be  evidence  of  a  debt,  and  in  that 
respect  4lone  have  advantage  over  a  judgment  confessed.  If 
they  could  give  a  lien  on  the  property  they  would  be  a  ready 
means  of  indirectly  preferring  favorite  creditors ;  and  would 
thus  defeat  the  object  of  the  law,  which  forbids  such  direct 
preference,  and  which,  by  taking  away  from  the  company  its 
franchises  from  the  time  of  the  filing  of  the  petition,  from 
that  time  extinguishes  its  life  and  makes  it  incapable  of 
having  a  judgment  entered  against  it.  The  67th  section  is 
not  inconsistent  with  this.  It  does  not  profess  to  pass  on 
the  title  which  creditors  of  the  company  may  acquire  against 
the  company,  but  is  intended  to  prescribe  the  period  at  which 
the  estate  of  the  company  shall  be  vested  in  the  receiver ,  so 
that  thereafter  the  debtors  of  the  company  may  be  bound  to 
settle  with  him  alone,  and  so  that  after  that  time,  also,  he 
shall  be  enabled  to  take  the  possession.  Before  that  time,  the 
receiver  cannot  take  the  possession,  or  be  deemed  vested  with 
the  estate ;  as  an  executor  since  the  revised  statutes,  and  an 
administrator  at  all  times,  is  not  deemed  vested  with  the  estate 
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of  the  decedent  until  letters  are  granted  by  the  surrogate  ;  but 
when  so  vested,  the  estate  in  him  relates  to  the  time  of  the 
death  of  the  testator  or  intestate,  and  all  judgments,  after 
such  death,  are  inoperative  as  against  him.  Such  also  is  the 
effect  of  the  order  of  the  11th  of  March,  taking  away  from  the 
corporation  its  corporate  rights  and  franchises,  and  thus  de- 
stroying that  artificial  life  which  the  law  had  given  to  it. ' 

The  order  appealed  from  should  be  reversed,  without  costs, 
and  the  receiver  be  authorised  to  apply  the  proceeds  of  the 
property  levied  on  imder  the  execution  in  favor  of  Bidwell  and 
Banta  towards  satisfying  so  much  of  their  judgment  as  they 
finally  agreed  to  reduce  it  to.     ^ 

[Nbw  Yobk  Gesbbal  Tebx,  Koyember  2,  1857.    MiteheUf  Roosevt^  and 
Peabodyt  Justices.] 


Cabroll  v8.  Finlbt. 

Where  an  attachment  is  issued  against  the  property  of  an  individnal  as  a  non- 
resident debtor,  which  is  served  on  other  persons,  on  the  ground  of  their 
having  m  their  possession  property  of  the  defendant,  and  they  famish  to 
the  sheriff  statements  or  certificates  under  their  respective  hands,  denying 
that  they  have  in  their  hands  any  property  belonging  to  the  defendant,  the 
plaintiff  has  no  right  to  call  upon  such  persons  to  be  examined,  under  sec. 
286  of  the  code,  until  he  impeaches  the  verity  of  the  certificate. 

Such  rights  are  given  only  in  case  of  a  refuaoL  to  give  the  certificate. 

But  if  the  plaintiff  establishes,  to  the  satisfaction  of  the  judge,  by  the  former 
admissions  of  the  party,  that  the  persons  sought  to  be  examined  have  prop- 
erty of  the  defendant  and  that  the  certificate  stating  that  they  have  none  is 
untrue,  such  conduct  may  be  regarded  as  a  refhsal  to  give  the  required  cer- 
tificate, and  the  individuals  may  be  examined. 

APPEAL  fi-om  an  order  made  at  a  special  term,  by  Justice 
Pbabodt. 

CvUing  and  Willtams,  for  the  plaintiff. 

L.  Sherwoody  for  Wattles  and  AngeL 
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Carroll  v.  Pinley. 

Da  VIES,  J.  On  the  20th  of  August,  orders  were  obtained 
on  behalf  of  the  plaintiff  for  the  examination  of  Wattles 
and  Angel,  on  the  allegation  that  they  held  property  in  their 
possession  belonging  to  the  defendant.  It  appeared  before 
the  judge  below,  that  an  attachment  had  been  issued  in  this 
action,  to  the  sheriff  of  the  city  and  county  of  New  York, 
against  the  property  of  the  defendant,  as  a  non-resident  debtor, 
and  which  was  served  by  the  sheriff,  on  the  5th  of  August 
last,  on  said  Wattles  and  Angel.  At  the  time  of  such  serv- 
ice thev  furnished  to  the  sheriff  statements  or  certificates 
under  their  respective  hands,  denying  that  they  had  in  their 
hands  any  property  belonging  to  the  defendant.  Justice 
Peabody  vacated  the  orders  for  the  examination  of  said 
Wattles  and  Angel,  on  the  ground  that  section  236  of  the 
code  only  authorized  the  examination  of  a  party  who  refuses 
to  give  the  certificate  therein  required. 

We  think  the  court  below  right  in  the  view  taken  of  this 
section.  The  attachment,  by  §  235,  is  to  be  served  on  the 
president,  or  other  head  of  any  corporation  or  association,  or 
the  secretary,  cashier  or  managing  agent,  in  the  stock  of  which 
said  defendant  has  any  right  or  share,  with  the  interests  and 
profits  thereon,  or  cui  any  debtor  of  such  defendant,  or  any  indi- 
vidual holding  his  property.  By  section  236,  it  is  provided 
that  on  the  application  of  the  sheriff  to  such  officer,  debtor 
or  individual,  he  shall  give  a  certificate  specifying  the  exact 
nature  and  extent  of  the  property  so  held.  If  such  officer, 
debtor  or  individual  refuse  to  give  such  certificate,  he  may  be 
examined  concerning  the  same.  In  the  present  case,  the  per- 
sons sought  to  be  examined  did  not  refuse  to  give  the  certifi- 
cate. On  the  contrary  they  did  give  a  certificate,  setting  forth 
that  they  had  not  in  their  hands  any  property  of  the  defend- 
ant. It  is  true  that  th,e  certificate  does  not  set  forth  the 
property  of  the  defendant,  and  for  the  good  reason  that  if 
true,  it  could  not  set  forth  the  saine. 

Upon  such  a  certificate,  the  plaintiff  has  no  right  to  call 
on  the  party  holding  property  of  the  defendant  to  be  exam- 
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iiijed,  until  he  impeaches  the  verity  of  the  certificate.  If 
he  establish,  to  the  satisfaction  of  the  jud£re.  bv  the  former 
admissions  of  the  party,  that  the  party  sought  to  be  exam- 
ined has  property  of  the  defendant,  and  that  the  certificate 
stating  that  he  had  not  is  untrue,  then,  -we  think,  such  con* 
duct  might  be  regarded  as  a  reAisal  to  give  the  certificate  re- 
quired by  this  section,  and  the  party  might  be  examined.  In 
the  present  case  no  such  facts  were  shown  to  the  court,  and 
we  therefore  think  that  the  order  made,  discharging  the  order 
for  the  examination  of  these  parties  was  proper,  and  should 
be  a£Srmed  with  costs. 

Clbbks,  J.  concurred. 

Mitchell,  P.  J.  Two  things  are  to  concur,  to  subject  the 
third  party  to  an  examination ;  he  must  be  a  debtor  of  the 
defendant  or  have  property  of  his  in  his  control,  and  he  must 
refdse  to  give  a  certificate.  Of  the  first  there  is  no  proof 
when  the  third  party  certifies  that  he  has  nothing  of  the  de- 
fendant, and  this  is  met  only  by  information  and  belief  that 
he  has  such  property. 

Order  affirmed. 

[Nbw  Tobk  Gbvbbal  Tbbh,  Noyember  %  1867.    Mitehdlf   Gierke  and 
Ikmes,  Jostioes.] 
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Grant  and  others  V8.  Hotoheiss. 

Upon  a  gnaranty  that  ^*  all  drafts  drawn  by  O.  C.  H.  will  be  duly  honored  and 
paid  by  me,  should  he  meet  with  any  misfortune  that  he  will  not  be  able  to 
do  it  himself  J "  the  guarantor  undertakes  to  pay  the  amoimt  of  the  drafts 
If  0.  C.  H.  shall  not  be  able  to  de  it  himself.  It  is  not  therefore  necessary 
for  the  acceptors  to  prove  that  they  have  exhausted  their  remedy  against 
O.  C.  H.  It  is  only  necessary  to  show  that  the  drafts  were  not  paid  when 
the^  became  due. 
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Grant  v.  Hotchkiss. 

APPEAL  from  an  order  made  at  a  special  term,  overruling 
a  demurrer  to  the  complaint.  The  complaint  alleged 
that  the  plaintiflfs  were  partners  in  trade,  carrying  on  business 
as  commission  merchants  at  the  city  of  New  York,  under  the 
style  and  firm  of  Grant,  Sayles  &  Co.  That  the  said  defend- 
ant in  the  month  of  August,  1855,  introduced  to  the  plain- 
tiffs one  George  C.  Hotchkiss,  and  solicited  them  to  permit  the 
said  George  C.  Hotchkiss  (then  a  merchant,  carrying  on  busi- 
ness at  Youngstown,  N.  Y.,  and  who  was  about  purchasing 
wheat  to  forward  the  same  to  New  York,  for  sale,)  to  make 
drafts  on  them,  the  said  plaintiffs,  for  the  purchstse  of  said 
wheat.  That  the  said  defendant,  for  the  purpose  of  se- 
curing these  plaintiffs  in  the  said  business,  on  the  5th  day 
of  November  in  the  said  year,  (1855,)  addressed  to  said  plain- 
tiffs a  letter  by  him  subscribed,  containing  among  other  things 
the  following  paragraph :  "In  reply,  I  would  state  that  all 
drafts  drawn  by  George  C.  Hotchkiss  will  be  duly  honored  and 
paid  by  me,  should  he  meet  with  any  misfortune  that  he  will 
not  be  able  to  do  it  himself."  The  complaint  further  alleged 
that  the  said  George  C.  Hotchkiss  in  said  letter  referred  to,  in 
the  course  of  the  aforesaid  business  and  subsequent  to  the  date 
of  the  said  letter,  made  drafts  on  the  plaintiffs  for  the  sum 
of  $6500  in  the  aggregate,  which  the  plaintiffs,  on  the  faith 
of  the  undertaking  of  the  defendant  as  contained  in  the  said 
letter,  and  at  his  request,  accepted  and  paid.  And  the  plaintiffi 
averred  that  the  said  George  C.  Hotchkiss  had  failed  and  neg- 
lected to  pay  or  cause  the  same  to  be  paid  in  full,  or  to  pro- 
vide means  for  the  payment  thereof  by  the  shipment  of  wheat 
or  otherwise,  and  that  there  was  a  balance  due  and  payable 
to  them  thereon  of  $1229.91,  for  which  sum,  with  interest  and 
costs,  the  plaintiffs  demanded  judgment. 

To  this  complaint  the  defendant  demurred,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  also  that  it  did  not  appear  in  the  letter  of  the  de- 
fendant, set  forth  in  the  complaint,  that  there  was  any  con* 
sideration,  as  required  by  statute,  expressed  therein ;  that  it 
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appeared  from  said  letter  that  the  defendant  agreed  to  paj 
only  in  case  HotchkifiB  should  meet  with  any  misfortune  that 
he  would  not  be  able  to  do  it  himself,  and  that  it  nowhere 
appeared  in  the  complaint  that  Hotchkiss  had  met  with  any 
loss  or  misfortune  by  which  he  was  unable  to  pay  the  drafts ; 
and  that  it  nowhere  appeared  that  the  plaintiffs  had  in  any 
way  endeavored  to  collect  their  claim  of  Hotchkiss,  or  had  in 
any  way  settled  or  adjusted  the  same  with  him ;  neither  did 
it  appear  in  the  complaint  that  all  or  any  drafts  drawn  at  the 
date  of  the  said  letter  were  unpaid,  or  any  part  thereof. 

The  following  opinion  was  delivered  at  the  special  term,  by 
the  judge  before  whom  the  demurrev  was  argued : 

Clebke,  J.  '^  Every  obligation  of  a  surety  is  a  liability 
accessory  or  collateral  to  that  of  another  person.  Under  no 
form  of  expression  can  it  be  any  thing  else.  If  the  contract 
imports  more  than  this,  he  becomes  a  principal  debtor.  But 
the  contract  of  a  surety  may  be  for  the  payment  of  the  debt 
when  it  becomes  due,  or  it  may  only  amount  to  an  assurance 
that  the  principal  debtor  is  solvent  and  that  the  demand  can 
be  enforced  against  him.  In  the  one  case  the  surety  is  liable 
at  once,  on  the  failure  of  the  principal  to  satisfy  the  demand ; 
on  the  other,  he  is  liable  only  when  the  necessary  legal  means 
of  enforcing  compliance  against  the  principal  have  been  ex-* 
hausted,  or  at  least  in  proving  by  legal  evidence  that  he  was 
not  solvent  To  determine  to  which  class  any  guaranty  belongs 
depends  of  course  upon  the  •construction  of  the  language 
employed. 

The  guaranty  mentioned  in  Curtis  v.  SmaUman^  (14  Wend. 
231,)  was  in  these  terms,  'I  warrant  the  note  good,'  and  it 
was  decided  in  that  case  to  be  a  guaranty  that  the  note  was 
collectible,  and  not  that  it  would  be  paid  on  demand.  This 
was  deemed  to  be  the  ordinary  popular  signification  of  the 
phrase.  The  language  of  the  guaranty  before  me  is  in  these 
worda-^^  all  drafts  drawn  by  Geo.  C.  Qotchkis^  will  be  duly 
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honored  and  paid  by  me,  should  he  meet  with  any  misfortmie 
that  he  will  not  be  able  to  do  it  himself/  This  is  not  an 
assurance  that  Gr.  C,  H.  was  then  a  solvent  person  and  that 
he  was  good  for  the  amount,  but  a  promise  if  he  should  not  pay 
it  that  the  defendant  would.  It  does  not  warrant  the  solvency 
of  the  principal,  but  guaranties  the  payment  of  the  debt 
It  says  nothing  or  imports  nothing  at  all  of  the  then  present 
ability  of  George  C.  Hotchkiss,  but  expressly  stipulates  the  pay- 
ment of  the  debt  when  due,  if  from  misfortune  he  should 
not  be  able  in  hi&  own  person  to  satisfy  the  demand.  This  may 
be  a  slender,  perhaps  an  imaginary  distinction,  but  it  is  one 
evidently  recognized  in  our  law.  This  word  misfortune  com- 
prehends  any  cause  which  may  prevent  the  principal  from 
paying  the  debt.  The  defendant,  in  short,  undertook  to  pay 
the  amount  of  the  drafts,  if  the  principal  should  not  be  able 
to  do  it  himself.  It  was  not  therefore  necessary  for  the  plain- 
tififs  to  prove  that  they  had  exhausted  their  remedy  against  G. 
C.  H. ;  it  was  only  necessary  to  show  that  the  drafts  had  not 
been  paid  when  they  became  due.  The  next  objection  is,  that 
the  guaranty  does  not  sufficiently  state  a  consideration.  The 
complaint,  in  substance,  states  that  the  defendant,  in  August 
1853,  introduced  G.  C.  H.  to  the  plaintiifs  and  solicited  them 
to  permit  the  said  G.  C.  H.  to  make  drafts  on  them  on  wheat, 
which  he  proposed  to  consign  to  the  plaintiffs  in  New  York,  to 
sell  for  him  on  commission.  That  for  the  purpose  of  securing 
the  plaintiff,  the  defendant  addressed  a  letter  to  them  con- 
taining the  words  which  I  have  already  quoted.  It  is  con- 
tended that  this  case  comes  within  the  decision  of  Brewster. 
V.  Silence,  (4  Seld,  207;)  but  it  may  with  much  greater 
truth  be  insisted  that  it  comes  within  the  decision  of  the 
Union  Bank  v.  Ooster's  Eoc^rs,  (3  Corns.  202*;)  and  the  still 
more  recent  case  of  OcUes  v.  McKee^  (3  Kern,  232.)  The 
consideration  in  this  last  case  is  stated  almost  precisely  in  the 
same  terms  as  the  case  in  this  guaranty.  In  the  one  it  is,  '  I 
will  be  responsible  for  what  stock  M.  E.  McKee  has  had,  or 
may  want  hereafter,  to  the  amount  of  $500.'    In  the  case 
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before  ns  the  language  is,  'all  drafts  drawn  by  G.  C.  H.  will 
be  duly  honored  and  paid  by  me/  &c.  The  conflideration  in 
the  one  ifi  stock  to  be  delivered,  in  the  other,  money  to  be  ad- 
vanced on  the  drafts.  In  this  case  the  transaction  set  forth 
in  the  complaint  shows  that  the  drafts  were  to  be  honored 
by  the  plainti£b,  on  wheat  to  be  consigned  to  them ;  and  if 
there  is  any  thing  ambiguous  in  the  language  of  the  defend- 
ant's letter,  according  to  well  established  principles  reiterated 
in  the  cases  to  which  I  have  referred,  "parol  evidence  of  the 
circumstances  under  which  the  contract  was  made  may  be 
given.''  Both  the  circumstances  and  the  contract  constitute 
in  the  present  case  a  fall  and  perfect  consideration,  and  are 
distinctly  set  forth  in  the  complaint.  Brewster  v.  Silence 
presented  a  guaranty,  without  stating  on  its  face  any  consid- 
eration, and  the  question  seemed  to  be  whether  the  note  and 
guaranty  should  be  treated  as  constituting  one  instrument. 
The  court  say  that  the  words  value  received  would  probably 
have  sufficed :  but  as  the  guaranty  did  not  embrace  any  such 
words,  and  as  the  note  was  treated  as  a  distinct  pre-existing 
anjl  separate  instrument,  it  was  held  that  as  the  contract  of 
guaranty  stated  no  consideration  or  satisfactory  reference 
to  the  consideration,  it  was  void  by  the  statute  of  frauds. 
There  may  "be  a  conflict  in  some  respects  between  this  case 
and  that  of  Crates  v.  McKee,  and  of  the  Union  Bank  v.  Cos^ 
ter^s  EafrSj  but  I  have  no  hesitation  in  yielding  my  homage, 
if  there  is  a  conflict,  to  these  cases,  in  preference  to  that  of 
Brewster  v.  Silence." 

Trom  the  order  made  in  accordance  with  this  opinion,  the 
defendant  appealed. 

My  &  Famdly  for  the  appellant. 

Flatty  Ckrard  dk  Buckley ^  for  the  respondent. 

By  the  Court,  Mitchell,  P.  J.    The  guaranty,  or  rather 
]>romi8e5  fay  the  defendant,  was  that  "all  drafts  drawn  by 
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Geo.  C.  Hotchkiss  will  be  duly  honored  and  paid  ty  me^ 
Bhould  he  meet  with  any  misforttine  that  he  will  not  be  able 
to  do  it  himself/'  The  defendant  insists  that  this  is  a  guar' 
anty  only  to  pay  if  the  amonnt  cannot  be  collected  of  Qeo. 
C.  Hotchkiss.  It  is  hardly  necessary  to  add  any  thing  to  the 
opinion  given  at  the  special  term.  Bnt  it  is  very  plain  that 
the  defendant  promised  to  honor  and  pay  the  draft,  should 
Hotchkiss  not  be  able  to  do  it  i  that  is,  should  Hotchkiss  not  be 
able  both  to  honor  and  pay  the  draft.  When  Hotchkiss  failed 
to  cause  the  drafts  to  be  paid  at  maturity,  by  some  one  else 
than  the  plaintiffs,  he  failed  to  honor  and  pay  them.  And 
this,  it  is  to  be  assumed,  is  the  misfortune  referred  to  in  the 
guaranty,  and  on  that  failure  the  defendant's  agreement  was 
express  that  he  would  honor  and  pay  the  drafts.  A  draft  is 
not  honored  when  it  is  allowed  to  be  protested ;  nor  is  it  hon- 
ored by  the  drawer  for  whose  accommodation  it  is  drawn, 
when  he  leaves  it  to  the  accommodation  acceptor  to  pay  it, 
and  does  not  supply  the  latter  with  funds. 

The  judgment  for  the  plaintiff  should  be  affirmed,  with 
costs. 

[New  Tobk  General  Tsbk,  November  2, 1857.    Miichdl,  Clerke  and  Da- 
vieSf  Joatices.] 


Simon  Simmons  and  Daniel  Fisheb,  appellants^  vs.  Peter 

S1MMON6  and  others,  respondents, 

A  will  which  makes  a  fnlf  disposition  of  all  the  testator's  property  is  inconsist- 
ent with  the  valid  existence  of  any  prior  will,* and  therefore  amounts  to  a 
revocation  of  all  wills  previonsly  executed. 

THIS  was  an  appeal  from  tlie  decree  of  the  surrogate  of  the 
county  of  Albany,  admitting  to  probate  a  paper  purport- 
ing to  be  the  last  will  and  testament  of  Peter  SimmonS;  late 
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of  the  town  of  Kew ,  Scotland,  deceased.  The  appellants  are 
heirs  at  law  and  next  of  kin  of  the  deceased,  who  died  possessed 
of  real  and  personal  property  amounting  in  value  to  $20,000 
or  $25,000.  Peter  Simmons  left  at  his  death  three  testa- 
mentary papers,  all  duly  executed  and  disposing  of  his  prop* 
^rty.  The  first  was  dated  September  14th,  1862  ;  the  second 
in  April,  1855 ;  and  the  third  on  the  16th  day  of  July,  1855 ; 
in  each  of  which  Peter  Simmons,  jun.  and  Tunis  Houghtaling 
were  named  as  executors.  Neither  of  the  last  two  in  terms 
revoked  former  wills.  In  the  month  of  April,  1855,  S.  Van 
Santvoord  wrote  a  second  will  for  the  testator,  and  it  was  duly 
executed  and  published.  In  July,  after  the  execution  of  the 
will  propounded  for  probate.  Van  Santvoord,  alone  and  not  in 
tiie  presence  of  the  testator  or  any  one  else,  burnt  up  the  will 
of  April,  1855.  The  surrogate,  by  his  decree,  admitted  the 
will  last  executed,  (July  16,  1855,)  to  probate  as  the  will  of 
the  testator,  and  from  that  decree  the  appeal  was  taken  to 
^iis  court. 

John  H,  SeynoldSy  for  the  appellants.  I.  The  testator  hav- 
ing executed  at  different  times  three  testamentary  papers,  the 
last  two  of  which  having  no  clause  in  terms  revoking  former 
wills,  neither  of  the  prior  wills  were  revoked,  except  so  far  as 
the  provisions  of  those  last  executed  were  inconsistent  with 
those  prior  in  point  of  date  and  execution,  and  all  three  of  the 
testamentary  papers,  taken  together,  constitute  the  last  will  and 
testament  of  the  deceased,  and  one  of  them  cannot  be  admit* 
ted  to  probate  without  the  others  ;  they  must  all  be  admitted, 
or  none.  (1.)  The  execution  of  a  subsequent  will,  without  an 
express  clause  of  revocation,  does  not  revoke  a  prior  will,  ex- 
cept so  far  as  the  provisions  of  the  last  are  inconsistent  with 
the  former.  (2  B.  8.  246,  §  35, 4th  ed.  Ndaon  v.  McOiffert, 
3  Barb.  Ch.  164  Brant  v.  WiUfonj  8  Gotven,  56.  Dayton's 
Surrogate^  124,  2d  ed.  and  cases  dted.)  (2.)  All  three  of 
the  wills  shown  to  have  been  executed  by  the  testator,  taken 
together,  constitute  the  last  will  and  testament  of  the  deceased. 
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{CampbeU  v.  Logan,  2  Brndford,  90.  Dayton^ 8  Burrogate^ 
125,  2d  ed.)  (3.)  Subsequent  wills  not  in  terms  revoking 
former  wills  have  the  sfune  effect  as  codicils,  and  taken  all  togeth- 
er amount  to  a  last  wiU  and  testament.  (4)  The  surrogate's 
court  has  no  authority  to  admit  to  probate  a  part  of  a  last  will 
and  testament  and  issue  letters  thereon..  The  whole  will  must 
be  admitted,  or  no  part  of  it.  There  can  be  but  one  last  will, 
and  that  is  an  entire  thing.  The  term  "  will/'  includes  every 
thing  necessary  to  make  it  complete.  (Dayton's  SurrogaU^ 
45,  2d  ed,    2  R,  8.  68,  §§  71,  78.) 

II.  The  destruction  by  Van  Santvoord  of  the  will  of  April, 
1855,  did  not  operate  to  revoke,  cancel  or  destroy  it.  The 
statute  was  not  complied  with.  (2  R,  8,  64,  §  35,  4^A  ed.; 
246,  §  42.  Dayton's  Surrogate,  127,  2d  ed.)  (1.)  It  hence 
follows,  that  this  paper  is  a  part  of  the  testator's  last  will  and 
testament,  and  must  be  established  before  any  part  of  the  will 
can  take  effect,  or  letters  testamentary  be  granted.  (2.)  And 
a  part  of  the  will  being  destroyed,  the  surrogate  has  no 
jurisdiction  to  take  proof  of  it.  It  must  be  proved  in  the 
snpreme  court.  (2  R,  8.  253,  §  84,  2d  ed.)  (3.)  The  surro- 
gate cannot  take  proof  of  part  of  a  will,  and  the  supreme  court 
of  another  part ;  as  there  is  but  one  last  will,  it  must  be  proved 
in  one  court  as  an  entire  thing,  and  not  in  different  courts  by 
installments.  (4.)  When  the  several  testamentary  papers, 
constituting  the  last  will  of  the  testator,  are  proved  in  the 
court  competent  to  establish  it,  it  will  be  construed  according 
to  its  legal  effect  and  executed.  It  is  the  business  of  the  8ur<- 
rogate  to  establish  the  testamentary  character  of  the  paper, 
leaving  the  legal  effect  to  be  determined  by  the  supreme  court, 
if  any  question  shall  arise  thereon. 

John  K.  Porter,  for  the  respondents.  I.  The  objection  that 
the  will  was  preceded  by  other  wills  unrevoked,  cannot  be 
urged  on  appeal,  not  being  embraced  in  the  allegations  filed 
by  the  contestant*  in  the  court  below. 

II.  The  instrument  produced,  being  upon  its  face  A  perfect 
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willy  made  by  a  competent  testator^  and  proved  to  have  been 
duly  executed,  and  unrevoked,  the  Burrogate  was  bound  to  ad* 
mit  it  to  probate  ;  and  if  the  contestants  desire  to  limit  and 
quaUfy  its  effect  by  any  former  wills,  they  must  produce  and 
prove  theuL  (2  B,  S.  58,  §  14)  (1.)  Whether  there  were 
or  were  not  prior  wills  in  force,  this  will  at  all  events  was  un- 
revoked; and  the  claimants  under  it  were  entitled,  on  compli- 
ance with  the  conditions  of  the  statute,  to  have  the  evidence 
of  their  rights  under  it  recorded.  (2.)  The  surrogate  had  no 
ri^ht  to  reject  it  without  proof  that  the  will  propounded  was 
no  longer  in  force.  (3.)  The  burden  is  upon  the  contestants 
to  propound  for  probate  any  prior  will  which  they  suppose  to 
enlarge  or  qualify  the  operation  of  the  last  testamentary  act 
of  the  testator.  (4.)  The  probate  of  this  will  in  no  manner 
concludes  the  contestants  from  propounding  other  wills,  and 
if  they  should  be  admitted  to  probate,  it  would  be  the  duty  of 
the  surrogate  to  modify  the  decree  accordingly.  {Campbell 
V.  Logan,  2  Brac^.  90,  94)  (5.)  But  until  such  wills  were 
propounded  the  surrogate  had  no  jurisdiction,  except  to  decide 
whether  this  will  was  duly  executed  by  a  competent  testator, 
and  imrevoked  at  his  death. 

III.  The  former  wills  were  not  in  force  at  the  death  of  the 
testator,  but  were  entirely  superseded  by  his  last  will.  (1 . )  The 
will  of  July,  1855,  was  perfect  and  complete  in  itself  and 
withdrew  the  entire  estate,  real  as  well  as  personal,  from  the 
operation  of  all  previous  wills.  The  testator  in  this  will  made 
certain  specific  devises  and  bequests,  and  after  enumerating 
these  excluded  all  others,  by  giving  the  entire  residue  of  his 
real  and  personal  property  to  his  legal  heirs,  pro  rata.  The 
will  provides  only,  and  that  in  terpas,  for  the  paymei^t  of  "  the 
legacies  herein  specified."  (2.)  He  had  an  unquestionable 
right  to  supersede  the  former  wills,  and  revoke  and  alter  them 
throughout,  by  executing  a  new  will  declaring  such  revocation 
or  alteration ;  and  this  he  did  in  a  most  unmistakeable  form. 
(2B.  S.  64,  §  42.)  The  statute  does  not  exact  a  revocation, 
in  terms,  of  former  wills,  but  requires  the  testator  to  make 
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known^  by  will  or  other  writing  duly  executed,  the  revocation 
or  alteration,  as  the  case  may  be.  He  is  not  required  by  the 
statute  to  declare  the  fact  that  he  has  made  former  wills,  and 
iheu  repudiate  them,  but  to  declare  his  will  that  they  shall 
remain  no  longer  in  force,  which  he  may  do  effectually  by 
withdrawing  his  property  from  their  operation,  and  excluding 
claimants  under  them,  by  a  new  disposition  of  what  was  pre- 
viously given  to  them.  This,  like  the  other  kindred  provisions 
of  the  statute  of  wills,  looks  to  substance  and  not  to  form,  and 
so  the  courts  have  uniformly  held  on  questions  arising  under 
that  statute.  (Torry  v.  Bowen,  15  Barb.  304.  Brotan  v.  De 
Selding,  4  Sandf.  S,  C.  B,  10.  Bemsen  v.  Brinckerhoff^  26 
WeTid,  332.  Tonnele  v.  Hall^  4  Comst,  140.)  By  publishing 
a  new  and  independent  will,  inconsistent  with  those  which 
preceded  it,  he  publishes  and  declares  his  revocation  of  all  pre- 
vious wills.  {Ndson  v.  McGifferty  3  Barb,  Oh,  158.  \6Eng, 
Law  and  Eq.  B.  283 ;  60  Eng,  Com.  Law.  Honfrey  v.  Hon- 
frey,  4  Moore,  29  j  6  Jurist,  355,  8.  G.  4  Kent,  528.)  A 
subsequent  will  does  not  revoke  a  former  one  unless  it  contains 
a  clause  of  revocation,  or  is  inconsistent  with  it.  (3  Barb, 
Oh.  158,  164)  A  second  will  is  a  revocation  of  a  former  one, 
provided  it  contains  words  expressly  revoking  it,  or  makes  a 
different  or  incompatible  disposition  of  the  property.  (4  Kent, 
528.)  This  will  stands,  and  was  designed  to  stand,  alone.  The 
intent  expressed  is,  to  give  nothing  to  either  of  the  beneficia- 
ries, (and  they  are  identicab  in  all  the  wills,)  except  what  is 
specifically  provided  in  the  last  will.  The  rule  that  when  the 
inconsistency  is  only  in  respect  to  particular  clauses,  it  works 
merely  a  revocation  pro  tanto,  applies  only  where  there  are 
provisions  in  the  first  will  which  may  be  superadded  to  those 
of  the  last,  consistently  with  the  apparent  intent  of  the  testa- 
tor. But  when,  as  in  this  case,  the  testator  exhausts  the  en- 
tire property,  and  makes  a  new  partition  throughout  between 
the  beneficiaries,  the  inconsistency  is  not  between  jarring 
clauses,  but  between  entire  and  independent  schemes  of  distri- 
bution.   That  the  first  two  wills  are  in  their  general  scope 
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wholly  inoompatible  with  the  last,  and  that  the  three  oannot 
stand  together  except  as  three  inoongnious  wills,  is  apparent 
from  the  foregoing  comparison  of  their  provisions  in  the  stat^ 
ment.  (3.)  The  intent  of  entire  revocation  and  substitution 
is  evinced  not  only  bj  a  comparison  of  the  three  instruments^ 
but  by  the  language  of  the  testator  in  his  last  will,  whether 
construed  with  or  without  reference  to  the  antecedent  and  sui^ 
rounding  circumstances.  He  not  only  dictated,  executed  and 
acknowledged  it  as  his  last  will  and  testament,  but  he  made  a 
new  disposition  of  all  he  had  to  give,  and  provided  without 
exception  for  every  claimant  on  his  bounty.  He  was  aware 
of  the  distinction  between  a  codicil  and  a  new  will,  and  pre*- 
ferred  to  make  a  new  wilL  The  changes  in  each  case  were 
material,  and  required  a  revision  of  the  entire  will,  and  an  ap» 
portionment  upon  a  new  basis.  In  each,  he  weighed  anew  the 
claims  of  his  respective  heirs,  and  the  successive  changes  were^ 
for  satisfactory  reasons,  generally  stated  by  him  at  the  time^ 
and  when  not  stated,  obvious  from  the  surrounding  circum- 
stances. Hii  acts  assumed  a  revocation  of  the  prior  wil]& 
He  wished  Van  Bantvoord  to  put  the  first  out  of  the  way 
when  he  deposited  the  substituted  wiU  with  the  magistrate. 
On  the  execution  of  the  Uist  will,  the  second  was  burnt,  and 
by  the  direction  of  the  testator.  (See  Belts  v.  Jackeon,  6 
Wend.  173.) 

By  the  Court  J  Qould,  J.  The  due  execution  of  what  pur- 
ports to  be  Petef  Simmons'  last  wiU  and  testament,  on  the 
14th  day  of  July,  1855,  is  sufficiently  proved.  On  that  point 
the  parties  before  us  agree.  They  also  agree  that  in  April 
1855,  Peter  Simmons  duly  made  and  executed  a  last  will  and 
testament ;  which  in  July,  1855,  (soon  after  the  execution  of 
the  will  first  named,  and  on  the  same  day,)  was  destroyed  by 
the  testator's  direction,  but  not  in  his  presence ;  he  being  in 
an  adjoining  room.  The  contents  of  this  will  are  not  proved.  A 
will  duly  executed  by  the  same  testator,  dated  September 
14ih,  1852^  is  also  admitted  in  evidence ;  which  {)urports  to 
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diflpose  of  the  testator's  whole  property.  The  will  of  Jtily 
14th,  1855,  after  giving  sundry  legacies,  and  making  some 
specific  devises,  divides  in  equal  shares  among  his  "legal  heirs, 
nine  in  number,  the  residue  of  his  real  and  personal  estate; 
and  then  provides  that  its  legacies  are  to  be  paid  "out  of 
bonds  and  notes  in  his  possession,  and  any  real  estate  not 
herein  disposed  of;"  that  is,  not  specifically  disposed  of. 

The  respondents  claim  that  the  vrill  of  July,  1855,  was 
properly  admitted  to  probate,  by  the  surrogate  of  Albany 
county ;  and  that  his  decree,  so  admitting  it,  should  be  ai^ 
firmed.  The  appellants  claim  that  the  three  testamentary  in* 
struments,  together,  constitute  the  will;  and  must  all  stand 
as  one  will.  And,  since  that  of  April,  1865,  confessedly,  can* 
not  be  proved  in  detail,  that  there  is  a  whole  wUl  incapable  of 
proof;  hence  the  testator  is  to  be  pronounced  intestate ;  and 
the  surrogate's  decree  must  be  reversed. 

The  argument  before  us  proceeded  upon  the  assumption 
that  the  revised  statutes  (2  R.  S,  ^h  ed.  246,  §  35,)  had  so 
entirely  altered  the  law,  in  respect  to  the  revocation  of  wills, 
that  the  English  cases,  and  our  own  older  decisions,  are  inap- 
plicable. This  is  an  entire  mistake.  The  section  referred  to 
says  "no  will  in  writing,"  (except,  &c.,  to  which  eocception 
special  attention  will  be  hereinafter  called,)  "nor  any  part 
thereof  shall  be  revoked,  or  altered,  otherwise  than  by  some 
other  will  in  writing,  or  some  other  writing  of  the  testator, 
declaring  such  revocation,"  &c.  The  revised  laws  of  1813  (1 
a.  L.  365,  §  3,)  say  "no  such  last  will  and  testament  duly 
executed,  &c.  or  any  part  thereof,  shall  be  revocable,'  or  be 
altered,  otherwise  than  by  some  other  will  or  codicil  in  writing, 
or  other  writing  of  the  party  to  such  last  will  and  testament, 
declaring  the  same,"  &c.  The  marginal  reference  of  the  re- 
visers is  to  the  English  statute  29  th  Charles  2d,  ch.  3,  §  6 ; 
which  6th  section  is,  "  no  devise  in  vn'iting,  &c.  or  any  clause 
thereof,  shall  be  revocable  otherwise  than  by  some  other  will 
or  codicil  in  writing,  or  other  writing  declaring  the  same,"  &c. 
(  WHson^  515.)     Bo  that  the  English  cases,  and  all  cases  in  our 
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own  oourtBy  have  been  decided  on  the  revocations  of  wilLs, 
under  the  same  statute  that  we  now  have.  And  the  whole 
doctrine  of  constructive  revocations  has  grown  up  under  a 
prescribed  rule  as  strict  as  the  one  that  now  governs  us ;  and 
that  doctrine  is  the  doctrine  of  our  common  law,  as  well  as 
that  of  the  revised  statutes. 

It  should  be  observed  that,  between  a  codicil  and  a  subse- 
quent  will,  there  is  this  difference  of  construction  ;  a  codicil 
is  a  republication  and  ratification  of  so  much  of  the  prior  will 
as  it  does  not  revoke ;  whereas  a  new  will,  (if  it  provides  for  a 
iull  disposition  of  all  the  testator's  estate,)  though  inconsistent 
but  in  part  with  the  former  will,  and  absolutely  agreeing  in 
part,  revokes  the  whole  prior  will,  by  substituting  a  new  and 
last  disposition  for  the  former  one ;  since  it  must  revoke  in 
part,  (so  far  as  inconsistent ;)  and  it  were  merely  idle  to  con- 
tinue  the  former  one  in  force  for  those  parte  which  are  fnlly 
carried  into  effect  by  the  new  one.  {Powell  on  Dev,  543,  4. 
Vesey^  187.)  Note,  also,  3  Wilson,  515,  and  the  same  case 
reversed,  2  BL  Rep.  937;  which  although  deciding — where 
the  new  will  was  not  produced  and.  its  contents  were  not 
knowur-^that  merely  a  "different  disposition"  (where  that 
phrase,  so  limited,  was  found  by  special  verdict)  by  a  new  will 
would  not  absolutely  revoke  a  former  will,  (produced  and 
proved ;)  yet  plainly  shows  that,  had  the  new  will  been  pro- 
duced, and  its  provisions  even  but  in  respect  to  the  part  of  the 
property  in  question  been  shown  to  be  iaconsistent  with  the 
former  one,  it  would  have  been  held  a  revocation.  The  com- 
mon sense  of  it  seems  to  be  clearly  stated  (though  but  in  the 
argument)  in  3  Wilson,  506:  "It  is  certain  no  man  can 
die  with  two  wills ;"  {i.  e.  two  wills  as  to  the  same  subject 
matter,  as  in  the  case  before  us,  each  disposing  of  his  whole 
property;)  "the  last  must  prevail." 

The  statute  of  Charles  2d  (as  quoted)  would  seem  to  show 
that  our  present  statute  has  been,  to  some  extent,  misunder- 
stood. For  while  "  some  other  will  or  codicil-  in  writing"  does, 
by  the  more  apparent  reading  of  the  statute  itself,  as  well  as 
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by  the  whole  current  of  English  deoislons  upon  that  statute^ 
always  work  a  revocation  where  its  provisions  are  inconsistent 
with  the  former  will ;  if  the  revocation  is  to  be  by  some  writing 
other  than  a  will  or  codicil,  it  must  be  by  ."other  writing  de- 
claring the  same.''  The  "declaring''  (as  necessary  to  revoca^ 
tion)  applies  to  the  "other  writing"  only,  and  not  to  the 
other  will,  &c. ;  although  a  revoking  clause  may  be,  and  fre- 
quently is,  inserted  in  a  will  or  codicil,  "from  abundant 
caution." 

Let  us  now  refer  to  the  exception  in  the  revised  statutes, 
of  which  a  word  has  been  said,  in  passing ;  (2  H,  S.  4th  ed. 
246,  §  35,)  "no  will  in  writing  except  in  the  cases  hereinafter 
mentioned."  Then  immediately  follow  ten  consecutive  sec- 
tioDB,  With  proviaions  as  to  total  and  partial  reyocations ;  and 
then  follows  the  46th  section,  (p,  248,)  as  to  reviving  a  revoked 
will:  "If,  after  the  making  of  any  will,  the  testator  shall 
duly  make  and  execute  a  second  will,  the  destruction,  cancel-* 
ing,  or  revocation  of  such  second  will," (a)  "shall  not  revive 
the  first  will,  unless  it  appears  by  the  terms  of  such  revoca- 
tion, that  it  was  his  intention  to  revive,  and  give  effect  to  his 
first  will ;"  or,  unless  he  then  republish  the  first.  Here,  by 
legislative  and  simultaneous  construction,  a  second  will  "duly 
made  and  executed,'*  (without  any  clause  declaring  the  former 
one  revoked,)  is  shown  to  have  put  the  first  so  utterly  out  of 
vital  existence,  that  it  needs  either  republication  (tantamouiit 
to  an  entirely  new  execution)  or  an  express  revivor  by  the 
terms  of  the  writing  revoking  the  second.  Whether  this  sec* 
tion  be  considered  as  the  last  of  the  excepted  cases  (of  §  35,) 
or  as  a  new  and  substantive  construction  of  section  35,  its 
effect  is  the  same.  And  here  the  revisers  did  41ter  our  law 
and  the  English.    And  a  consideration  of  the  English  rule,  as 

(a)  The  revisers  here  manifestly  use  the  word  "  will "  (miqualified)  as  «  rt 
Urmin%  meaning  a  complete  disposition  of  the  testator's  whole  property,  and 
therefore  any  second  one  is  necessarily  a  revocation  of  any  former  will.  Ob- 
serve,  also,  in  contradistinction,  that  the  English  statute  speaks  of  revoking  |^ 
dmn$e,  uot  necessarily  a  viU. 
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by  their  decisions,  (their  statute  having  no  such  provision,) 
shows  the  view,  taken  above,  of  this  latter  section,  is  the  true 
one.  For  while,  in  England,  if  a  former  will  were  (in  law)  re- 
voked by  a  subsequent  one,  on  the  ground  of  inconsistency 
alone,  an  express  revocation  of  the  latter  (or  its  proper  can- 
celing, or  destruction,)  ipso  facto  revived  the  former,  if  it  re- 
mained in  existence ;  {Perkins,  §  479 ;  4  Burr.  2512 ;  Powell 
on  Dev.  549 ;)  still,  if  the  second  in  terms  expressly  revoked 
the  first,  a  revocation  or  destruction  of  the  second  did  not 
revive  the  first.  By  the  independent  substantive  act  of  ex- 
press revocation,  the  first  became  immediately  void,  even 
though  it  remained  in  existence.  {Powell  on  Dev,  551.  Doug, 
40.  Cowp.  53.  Bee  also  2  Dallas,  266 ;  3  Conn,  576.)  The 
dictum  in  Cotoper,  92,  by  Lord  Mansfield,  in  a  case  where  the 
point  did  not  arise,  cannot  prevail  against  his  own  decision. 
(Cowp.  53.) 

Further,  our  own  courts,  since  the  revised  statutes,  plainly 
hold,  in  regard  to  the  whole  matter  of  wills  and  their  execu- 
tion, that  the  substance  of  the  testator's  intention — ^if  mani- 
fested by  such  acts  as  the  law  recognizes — ^is  to  govern,  in 
preference  to  bxlj  formal  or  literal  following  of  the  words  of 
the  statutes.  {See  26  Wend.  332 ;  8  Barh.  Ch.  164  j  15  Barh. 
304;  4Co77W^.  145.) 

In  view  of  these  principles,  both  of  plain  statute  construc- 
tion, (§  46,  as  above,)  and  of  reiterated  decisions  on  just  such 
a  statute  as  ours,  I  am  unable  to  see  how  the  will  of  July, 
1855,  which  clearly  provides  for  a  fiill  disposition  of  all  the 
testator's  property,  can  be  held  otherwise  than  inconsistent 
with  even  the  valid  existence  of  any  prior  will.  I  think  the 
surrogate's  decree  should  be  affirmed. 

Judgment  affirmed. 

[AiBAirr  Obitbhal  Tbbm,  December  7, 1867.  W.  B.  Wrtghij  ffarrig  and 
ffanldf  JoBtices.] 
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The  People,  ex  rel  Wm.  H.  Burroughs,  vs.  James  0.  Wil- 

LETT,  sheriff. 

An  action  on  the  custom,  against  an  innkeeper,  for  the  loss  of  the  baggage  of 
his  guest,  is  founded  ^on  tort.    It  is  not  for  "  injuring  or  for  wrongfully 
taking,  detainuig  or  converting  personal  property ;"  but  the  gist  of  the 
action  is  tortious  negligence  in  keeping  the  property. 

In  such  an  action  a  defendant  may  be  held  to  bail  under  the  code,  (^  179, 
svb.  1,)  when  he  "  is  not  a  resident  of  the  state  or  is  about  to  remove  there- 
from," it  being  ^'  on  a  cause  of  action  not  arising  on  contract."  When  he 
has  not  been  arrested  before  Judgment,  an  execution  cannot  properly  be 
issued  against  his  body  (Ccxie,  ^  288)  on  the  Judgment,  without  an  order  of 
the  court. 

Such  a  Judgment  does  not  show  a  case  for  arrest,  inasmuch  as  it  does  not  show 
the  non-residence  of  the  defendant,  or  his  intent  to  depart  the  state. 

The  regtilarity  and  propriety  of  such  an  arrest  may  be  inquired  into  on  habeas  . 
corpus. 

A  defendant  so  imprisoned  should  be  discharged  on  habeas  corpus  if  it  appears 
that  the  process  on  which  he  is  detained  has  been  issued  in  a  case  not 
allowed  by  law,  or  where  the  process  is  not  authorized  by  any  Judgment, 
order  or  decree  of  any  court,  nor  by  any  provision  of  law. 


M 


OTION,  upon  a  writ  of  Jiabeas  corpus^  for  the  dischaiigo 
of  the  relator  from  arrest. 


John  E.  BurrUlj  for  the  relator, 

Cfharlea  Tracy,  for  the  defendant. 

Peabody,  J.  The  relator  is  detained  by  virtue  of  an  exe- 
cution against  his  body,  issued  on  a  final  judgment  against 
him.  The  judgment  was  recovered  for  the  value  of  a  travel- 
ing bag  and  contents,  deposited  with  him  for  safe  keeping,  as 
innkeeper  of  the  Irving  House  in  this  city,  the  plaintiff  therein 
being  a  guest  at  said  house.  The  action  was  brought  upon 
the  custom  of  this  state,  which  is  alleged  to  be,  that  innkeep- 
ers are  bound  to  keep  safely  such  property  for  their  guests." 
The  breach  alleged,  for  which  the  judgment  is  recovered,  is  that 
'^  defendant  did  not  keep  said  bag  and  contents  safely  and 
without  diminution,  but  on  the  contrary  he  and  his  serv- 
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ants  80  negligently  and  carelessly  behaved  and  conducted,  that 
said  bag  and  contents  were  by  mere  carelessness  of  defendant 
and  his  servants,  carried  away  by  some  person  unknown,  and 
were  wholly  lost  to  plaintiff." 

On  this  judgment  an  execution  against  the  body  of  the  de- 
fendant was  issued,  on  which  he  is  now  in  custody.  The 
question  on  which  the  legality  of  the  imprisonment  depends 
is  whether  the  execution  against  his  body  was  authorized  by 
the  judgment.  But  there  is  a  preliminary  question  here,  viz : 
whether  the  r^ularity  or  propriety  of  that  process  can  be  in- 
quired into  in  this  proceeding  on  habeas  corpus.  Section  22, 
subdivision  2,  of  the  habeas  corpus  act,  (2  B,  S.  563,)  pro- 
Tides  that  peraons  detained  by  virtue  of  the  final  judgment  of 
any  competent  tribunal,  or  of  any  execution  issued  on  such 
judgment  or  decree,  are  not  entitled  to  prosecute  the  writ.  It 
is  said  that  the  relator  comes  within  this  class,  and  therefore 
cannot  prosecute  this  writ.  Whether  he  is  held  by  virtue  of 
an  execution  on  a  final  judgment  of  a  competent  tribunal  is 
the  question  raised  by  the  preliminary  objection,  and  the 
question  on  the  merits  is  very  much  the  same.  The  mero 
claim  that  he  is  so  held  should  not,  I  think,  conclude  me. 
There  is  a  case,  however,  in  18  John.  305,,  (Bank  of  U.  S.  v. 
Jenkins,)  which  seems  to  indicate  that  a  writ  of  habeas  corpus 
is  not  the  proper  remedy  for  a  person  detained  in  this  manner ; 
and  that  is  the  principal  authority  on  the  subject.  There  is 
a  difference  in  the  cases,  however.  In  that  case,  as  in  this, 
the  principal  question  was  whether  the  ca,  sa.  was  r^ularly 
issued.  There,  the  objection  to  the  regularity  was  that  the 
foundation  for  it  had  not  been  laid  by  a  previous  execution 
against  the  property  to  the  proper  county.  Here,  the  objection 
is  that  it  is  not  warranted  by  the  judgment,  in  its  own  nature ;  1 
In  those  days  an  execution  upon  a  judgment  was  issued  by 
the  court,  theoretically  at  least  It  had  to  be  sealed  and 
signed  by  the  clerk.  Now  it  is  not  even  in  theory  issued  by 
the  court,  but  by  the  party  or  his  attorney.  That  case,  more- 
over, seems  to  have  been  but  little  considered.     The  court  be* 


80  CASES  m  THE  SUPREME  COURT. 

The  People  v.  Willett. 

fore  whom  it  was  brought  had  just  denied  the  same  relief  oH 
motion  in  the  suit,  or  rather  had  granted  it  on  terms  which 
the  applicant  would  not  accept,  and  although  the  court  said 
the  writ  was  not  the  proper  remedy,  they  did  nevertheless  on 
the  same  motion  direct  the  order  previously  made  to  be  mod- 
ified so  as  to  give  unconditionally  all  the  relief  sought.  It  was 
therefore  an  election  of  the  court  in  which  way  it  would  give 
the  relief,  perhaps,  or  a  refusal  to  review  on  this  writ  a  decis- 
ion just  made  in  a  different  proceeding,  rather  than  an  adju- 
dication against  the  propriety  of  the  writ,  which  should  be 
deemed  an  authority  that  it  is  not  a  proper  remedy  in  such  a 
case.  The  relief  asked  was  granted,  but  was  credited  to  the 
account  of  a  motion  previously  made  and  decided^  rather  than 
to  that  of  the  writ  itself,  although  that  was  the  only  proceed- 
ing before  the  court  at  the  time.  Moreover,  that  case  was  be- 
fore the  revised  statutes,  under  an  act  of  1813  not  entirely 
similar  to  the  present  act.  I  am  not  inclined,  under  all  the 
circumstances  of  that  case,  to  defer  to  it  as  a  controlling 
authority,  but  I  shall  examine  to  see  whether  the  relator  is 
detained  by  virtue  of  an  execution  upon  a  judgment  of  a  com- 
petent tribunal.  I  am  more  ready  to  adopt  this  course,  because 
I  find  in  section  41  of  the  same  act,  (2  i2.  8.  568,)  that  a 
person  may  be  discharged  on  this  writ  from  custody  by  virtue 
of  civil  process  from  a  court  legally  constituted,  {mbd,  4,)  when 
the  process,  though  in  proper  form,  has  been  issued  in  a  case 
not  allowed  by  law,  {svhd.  6,)  "  when  the  process  is  not 
authorized  by  any  judgment,  &c.  of  any  court,  or  any  provis- 
ion of  law."  Whether  process  which  is  set  up  as  a  justifica- 
tion for  detention  has  been  issued  in  a  case  allowed  by  law, 
and  whether  it  is  authorized  by  any  judgment  of  a  court, 
therefore,  I  am  authorized  by  those  provisions  of  the  statute 
to  inquire,  and  a  decision  of  these  questions  is  all  that  will  be 
necessary  to  dispose  of  the  matter  before  me. 

The  judgment  and  execution  are  before  me,  and  the  remain- 
ing question  is  whether,  on  the  whole,  this  execution  on  such 
a  judgment  is  authorized  in  law.     The  suit  was  brought  to 
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tefx>Yer  the  value  of  certain  articles,  on  the  ground  that 
the  defendant  was  bound,  by  the  custom  of  this  state,  to 
receive  and  safely  keep  the  property  of  his  guests,  and 
that  having  received  that  of  the  plaintiff  he  kept  it  so  n^- 
ligently  that  it  was  lost.  This  custom  of  the  realm  would 
oeem,  in  the  absence  of  express  contract,  to  take  the  place  of 
it,  and  an  action  for  not  preserving^  the  property  according  to 
it,  would  seem  to  be  in  the  nature  of  an  action  for  breach  of 
contract.  But  on  a  more  careful  consideration,  the  grounds 
of  the  action  appear  to  be,  not  the  £Eulure  to  keep  safely 
and  restore  the  property,  which  would  jHTobably  be  only  a 
breach  ef  implied  contract,  but  the  negligent,  careless  and 
improper  behavior  and  conduct  of  the  defendant,  the  wrong- 
ful (tortious)  conduct  of  defendant  and  his  agents,  (negative 
perhaps,  to  be  sure,  but  nevertheless  wrongful  and  tortious,) 
by  which  the  property  was  lost  to  the  plaintiff.  This  negli- 
gent, careless,  and  therefore  wrongful  and  tortious  conduct, 
rather  than  the  failure  to  AilfiU  the  contract,  is  the  ground  of 
action.  {See  BurUe  v.  Ells,  4  How.  Pr.  288 ;  Bank  of  Or- 
ange V.  Brotofiy  3  Wend.  158  ;  Brotherton  v.  Woody  3  Brod 
4k  Bing.  64 ;  2  Lord  Raymond,  909  ;  2  C^.  PI.  150,  320 ; 
HaUenbake  v.  Fish,  8  Wend.  547 ;  4  id.  618.) 

In  the  cases  above  cited  it  is  settled  that  an  action  on  the 
custom  is  founded  on  the  tort  or  misfeasance,  and  not  on  the 
contract,  express  or  implied,  which  often  attends  the  transac- 
tion, and  is  in  many  of  the  cases  given  in  evidence.  It  is 
often  difficult  to  determine  whether  the  action  is  on  the  con- 
tract or  on  the  custom,  and  the  confusion  seems  to  have  arisen 
fixnn  the  difficulty  in  ascertaining  which  constituted  the 
basis  of  the  action,  the  custom  or  the  contract,  rather  than 
whether  an  action  ascertained  to  be  on  the  custom,  was  found- 
ed on  tort  or  on  contract.     (3  Wend.  168.) 

The  suit  against  Burroughs,  being  on  the  custom,  was 
founded  on  tort ;  the  judgment  record  shows  this  feet.  With 
this  feet  apparent,  was  the  execution  properly  issued  against 
the  body  of  the  defendant  ?     Under  the  non-imprisonmeiit 
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act,  {Laws  of  1831,  p,  396,)  by  which  this  question  would 
have  been  controlled  prior  to  the  code,  he  wotdd  have  been 
liable  to  arrest ;  for,  tmder  that,^  a  defendant  in  an  action  in 
tort  could  be  held  to  bail.  (Surkle  v.  Ells,  4  How,  Pr.  288.) 
But  by  the  code,  which  now  embraces  the  law  on  the  sub- 
ject, the  only  provision  under  which  there  is  any  pretense  for 
the  claim,  is  contained  in  section  179,  sub.  1,  which  author- 
izes the  arrest  of  a  party  "in  an  action  *  *  *  *  on  a 
cause  of  action  not  arising  out  of  contract,  where  the  defend- 
ant is  not  a  resident  of  the  state,  or  is  abo^t  to  remove 
therefrom,  or  where  the  action  is  for  an  injury  to  person  or 
character,  or  for  injuring  or  wrongfully  taking,  detaining  or 
converting  property."  It  does  not  appear  that  the  defendant 
is  not  a  resident  of  this  state,  or  being  so  is  about  to  remove 
therefrom  ;  nor  does  it  appear  that  the  action  is  for  an  injury 
to  person  or  character,  or  for  wrongfully  taking,  detaining  or 
converting  property,  and  it  only  remains  to  be  considered 
whether  it  is  for  injuring  property.  On  this  subject  the  de- 
cision of  the  superior  court,  in  Tracy  v.  Leland,  (2  Sand.  S, 
C.  R.  729,)  which  has  not,  that  I  am  aware,  been  overruled, 
seems  to  relieve  us  of  all  doubt,  and  leads  to  the  conclusion 
that  this  is  not  an  action  for  an  injury  to  property.  The  re- 
lator was  not  liable  to  arrest,  by  the  judgment  as  entered ;  at 
any  rate,  without  an  order  from  a  judge }  and  whether  it  was 
a  proper  case  for  an  order,  cannot  be  decided  here,  for  the 
facts  do  not  appear.  He  certainly  was  not,  in  the  view  I  have 
taken  of  the  case,  unless  some  other  fact,  such  as  non-residence 
or  an  intent  to  remove  from  the  state,  be  superadded  to  all 
that  appears  in  the  judgment  record  before  me.  He  could 
not,  therefore,  have  been  arrested,  on  the  facts  shown  to  me, 
under  §§  179  and  181,  before  judgment,  and  it  follows,  from 
§  288,  that  he  was  not  properly  arrested  on  the  judgment  ob- 
tained in  that  suit,  and  he  therefore  must  be  discharged. 

My  conclusions  are, 

First  That  on  this  writ  of  habeas  corpus  I  am  authorized 
to  inquire,    1.  Whether  the  process,  though  proper  in  form. 
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is  allowed  by  law  in  this  case  ;  (2  B.  J3.  568^  §  43,  sub.  4  ;) 
and  2.  Whether  the  process  is  authorized  bj  a  judgment, 
order  or  decree  of  a  court,  or  by  a  provision  of  law.  {Id.  §  43, 
sub.  6.) 

Second.  That  an  action  on  the  custom,  against  an  innkeeper 
or  common  carrier,  is  founded  in  tort  or  misfeasance,' and  not 
on  contract. 

Third.  That  in  such  an  aqtion  a  defendant  cannot  properly 
be  held  to  baU,  except  under  §  179,  by  order  of  a  judge,  on 
proof,  in  addition  to  the  facts  constituting  the  cause  of  a^ction^ 
that  the  defendant  is  a  non-resident  of  the  state,  or  is  about 
to  remove  thereout. 

Fourth.  That  as  tke  record  of  judgment  in  such  a  case  does 
not  show  all  the  facts  necessary  to  authorize  an  arrest  in  the 
suit  before  judgment,  execution  against  the  body  cannot  prop- 
erly be  issued  on  it,  at  least  without  the  order  of  a  judge,  and 
on  proof  of  the  additional  facts  required  to  entitle  the  plain- 
tiff to  it     ^ 

[Hsw  To9K  Sfbczaii  Tbbm,  December  7, 1867.    Peabodfy,  Justice.] 


Aybault  V8.  Chahbsrlin  and  Wood. 

« 

Where  a  partnership  between  attorneys  is  dissolved  after  they  haye  com- 
menced a  suit  to  foreclose  a  mortgage,  and  a  new  partnership  is  formed,  con- 
sisting of  one  of  the  members  of  the  old  firm,  and  a  new  member,  and  the 
latter  goes  ont  of  the  firm  and  transfers  his  interest  in  the  costs,  before  the 
money  is  collected  in  the  foreclosure  suit,  the  member  thqs  retiring  is  not 
liable  for  the  default  of  his  former  partner  in  not  paying  OTer  the  money 
snbseqnently  received  by  him. 

W.  Sl  Y.,  who  were  partners  in  the  practice  of  the  law,  were  employed  by  the 
plaintiff  as  his  attorneys,  to  collect  a  bond  and  mortgage  given  by  E.,  and 
they  commenced  a  siiit  for  that  purpose.  During  its  progress,  the  partner- 
ship was  dissolved,  and  p,  &,  W.  formed  a  new  partnership  as  the  successors 
of  W.  Sl  T.,  and  continued  the  same  for  several  years,  when  it  was  dissolved, 
and  0.  retired  thecefrom,  W.  continuing  to  practice  as  an  attorney,  in  con- 
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nection  with  K.  Kearly  a  year  afler  this  dissolution,  the  money  doe  vpon 
the  £.  mortgage  was  collected  and  paid  oyer  to  W.  as  the  plaanttff*s  attor- 
ney on  record.  Hdd  that  the  money  having  been  collected  long  alter  the 
partnership  between  C.  &  W.  had  been  dissolTed,  and  the  interest  of  C. 
therein  had  ceased,  and  there  being  no  evidence  of  any  new  retainer,  or 
any  agreement  to  substitute  C.  A>  W.  for  the  original  attorneys,  the  relaiion 
of  attorney  and  client  was  not  subsisting  in  respect  to  that  action,  as  be- 
tween the  plaintiff  and  C.  when  the  money  was  paid  to  W. ;  and  that  there- 
fore a  joint  action  would  not  lie  against  C.  &  W.  to  recover  the  money  so 
collected. 
Hdd  also,  that  before  G.  could  be  made  liable,  under  such  circumstances,  for 
the  default  of  W.,  it  must  be  affirmatively  shown  that  the  new  firm  of  C.  Sl 
W.  was  In  fact,  by  some  agreement  or  understanding  to  which  the  plaintiff 
was  a  party,  substituted  for  the  old  firm  of  W.  &  Y.  in  the  foreclosure  suit. 

APPEAL  by  the  defendants  from  a  judgment  entered  upon 
the  report  of  a  referee. 
There  was  no  dispute  between  the  parties  as  to  the  prind* 
pal  facts  in  this  case.  In  the  year  1844  the  defendant  Wood 
and  John  Toung  were  partners  in  the  practice  of  the  law,  and 
were  retained  by  the  plaintiff  to  foreclose  a  mortgage  given 
by  Alanson  Elmer.  They  commenced  a  suit  for  that  purpose, 
before  the  vice  chancellor  of  the  eighth  circuit,  in  which  El- 
mer appeared  and  put  in  the  defense  of  usury.  The  cause 
was  brought  to  a  hearing  before  the  vice  chancellor  and  de- 
cided against  the  plaintiff.  The  cause  was  afterwards  heard 
on  appeal,  by  the  supreme  court,  and  decided  in  favor  of  the 
plaintiff,  and  was  then  carried  by  the  defendant  to  the  court 
of  appeals,  where  the  judgment  of  the  supreme  court  was 
affirmed.  In  all  these  proceedings  Mr.  Wood  alone  appeared 
on  the  record  as  the  solicitor  and  attorney  fojr  the  plaintiff, 
and  Mr.  Toung,  Mr.  Wood  and  Mr.  Hastings,  acted  as  the 
counsel  At  the  close  of  the  year  1846,  Young  &  Wood  dis- 
solved their  copartnership,  and  the  defendants,  on  the  first 
day  of  January,  1847,  formed  a  copartnership  as  attorneys 
and  counsellors  at  law,  and  advertised  themselves  as  the  suc- 
cessors of  Young  &  Wood.  In  June,  1847,  the  defendant 
Ghamberlih  purchased  the  interest  of  Mr.  Young  in  the  joint 
business  of  Young  &  Wood.     The  defendants  continued  to 
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cany  on  the  buaineBS  together  as  copartners  until  the  1st  day 
of  January,  1854,  when  then*  copartnership  was  dissolved, 
and  the  defendant  Wood  formed  another  copartnership  with 
Joseph  Kershner.  In  December,  1854,  the  money  claimed  in 
this  action  was  collected  of  Elmer,  and  received  by  the  de- 
fendant Wood,  who  had  in  the  mean  time  become  the  assignee 
from  the  defendant  Chamberlin,  of  all  their. claims  against 
the  plaintiff  for  l^al  services,  and  when  called  upon  by  the 
plaintiff  to  pay  over  the  money  so  collected,  declined  to  do  it 
until  these  claims  were  adjusted.  In  November,  1849,  an  ac- 
count for  legal  services,  made  up  by  the  defendant  Wood,  was 
settled  by  the  defendant  Chamberlin.  This  account  contained 
several  items  for  services,  &c.  in  the  foreclosure  suit  against 
Elmer.  No  other  proof  was  given  by  the  plaintiff  to  show  a 
joint  retainer  of  the  defendants  in  the  foreclosure  suit  by  the 
plaintiff,  except  that  they  continued  to  do  business  for  him  as 
Young  &  Wood  had  previously  done.  The  defendant  Cham- 
berlin having  been  examined  as  a  witness  on  the  part  of  the 
plaintiff,  the  defendant  Wood  was  examined  in  his  own  be- 
half, and  testified  that  Chamberlin  never  had  any  thing  to  do 
with  the  foreclosure  suit  against  Elmer,  and  that  the  plaintiff 
repeatedly  told  him  that  he  did  not  wish  him  to  have  any 
thing  to  do  with  it. 

This  action  was  brought  against  Chamberlin  &  Wood,  joint- 
ly, to  recover  the  amount  collected  of  Elmer  in  the  foreclosure 
suit.  The  referee  reported  in  favor  of  the  plaintiff  for  the 
amount  claimed  by  him,  including  interest  and  costs. 

0.  Hastings  J  for  the  appellants. 

Scott  Lord,  for  the  respondent 

By  the  Cowrt,  Johnson,  J.  AAer  a  careful  and  deliberate 
examination  of  the  questions  involved  in  this  case,  I  have 
come  to  the  conclusion  that  the  action  cannot  be  maintained 
against  the  defendants  jointly,  upon  the  tBucts  found  by  the 
refin^e.    The  d^endant  Chamberlin  was  not  originally  re- 
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tained  by  the  plaintiff,  and  had  no  connection  whatever  with 
the  action,  and  no  interest  in  it,  until  after  it  was  brought 
and  had  been  some  time  in.  process.  The  attorneys  employed 
by  the  plaintiff  to  collect  the  demand  were  the  defendant 
Wood,  and  his  then  partner,  the  late  Gov.  Young.  The 
action  was  commenced  by  them,  and  while  it  was  pending, 
their  partnership  was  dissolved,  and  a  new  one  formed  be- 
tween the  defendants.  The  defendant  Chamberlin  pur- 
chased Young's  interest  in  the  unfinished  business,  which 
included  the  action  in  question.  The  defendant  Wood  was 
the  attorney  of  record,  throughout.  *  The  defendants  dis- 
solved their  partnership  on  the  1st  of  January,  1854.  It 
does  not  appear,  expressly,  from  the  case,  whether  this  waa 
before  or  after  the  final  decree  in  the  action.  On  such  dis- 
solution Wood  purchased  Chamberlin's  interest  in  that  ac- 
tion. After  final  decree  in  the  action,  and  on  or  about 
the  1st  of  December,  1854,  the  money  in  question  was  paid 
to  Wood,  the  attorney  of  record,  who  immediately  gave  the 
plaintiff  notice  of  its  collection,  but  refiised  to  pay  it  over  on 
demand,  claiming  to  have  an  account  to  a  considerable  amount 
against  the  plaintiff,  and  offering  only  to  pay  the  balance  after 
taking  such  account.  While  the  defen«kmts  continued  part- 
ners, the  action  was  prosecuted  by  them  for  their  joint  benefit, 
in  the  name  of  Wood.  The  referee  has  found,  as  matter  of 
fact,  that  the  relation  of  attorney  and  client  existed  between 
the  plaintiff  and  defendants  in  the  continuance  and  prosecu- 
tion of  such  action  to  final  judgment.  From  this  I  infer  that 
the  dissolution  of  the  copartnership  between  the  defendants 
was  not  until  after  the  final  decree  in  the  *  action,  though  I 
find  nothing  in  the  evidence,  on  the  subject,  one  way  or  the 
other.  It  is  not  found  as  a  fact,  however,  that  the  relation 
subsisted  between  Chamberlin  and  the  plaintiff  when  the 
money  was  paid  over  to  Wood,  nor  do  I  see  how  it  could  have 
been,  from  the  evidence.  The  general  rule  is  that  the  power 
and  authority  of  an  attorney  by  virtue  of  his  retainer,  ceases 
when  final  judgment  is  obtained,  and  that  it  continues  aft@r 
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that,  for  certaJn  purposes  only.  {Ex  parte  Shumway,  4  De^ 
nio,  258.  Jackson  v.  BartUtt^  8  John.  361.  Lush  v.  HaM^ 
ings,  1  HiUy  656.)  Affcer  judgment  is  perfected  in  an  action^ 
the  plaintiff  may^have  his  execution  issued  by  any  other 
attorney,  without  any  substitution.  (Thorp  v.  Fowler,  5 
CoweUj  446.)  Previous  to  judgment,  however,  no  attorney, 
other  than  the  attorney  of  record,  can  act  in  the  cause  with- 
out a  r^nlar  substitution.  '  {Boerara  v.  Jerome,  1  Wend,  293.) 
I  take  it  for  granted  that  the  decree  was  the  ordinary  decree 
of  foreclosure ;  and  also  that  the  money  was  paid  by  the 
defendant  therein,  before  a  sale,  as  nothing  appears  respecting 
any  sale  under  the  decree.  The  money  might  as  well  have 
been  paid  to  the  plaintiff.  It  was  not  necessarily  paid  to  the 
attorney  of  record.  This,  however,  can  make  no  difference, 
if  the  defendant  Chamberlin  was  really  retained  by  the 
plaintiff,  and  became  in  fact,  and  in  law,  one  of  his  attorneys 
as  to  that  action.  If  he  became  the  attorney,  with  his  partner 
Wood,  in  that  action,  by  virtue  of  any  new  stipulation  or 
agreement,  between  himself  and  the  plaintiff,  it  would,  I 
have  no  doubt,  be  equivalent  to  an  original  retainer.  There 
would  then  be  some  privity  of  contract  between  the  plaintiff 
and  the  defendants,  and  they  might  be  jointly  liable  in  an 
action  for  any  moneys  collected  under  the  new  retainer.  But 
how  is  this  ?  When  an  attorney  is  retained  by  a  party  to 
coUect  a  demand  by  course  of  legal  proceedings,  the  law  im- 
plies a  contract  between  them,  by  which  the  attorney  on  his 
part  engages  to  use  proper  skill  and  dilligence,  and  to  pay 
over  aU  moneys  which  may  come  to  his  hands,  from  such  de- 
mand, belonging  to  his  client.  The  plaintiff  retained  Young 
&  Wood  to  collect  the  demand  in  question.  The  agreement 
was  between  them.  When  the  defendants  entered  into  their 
partnership,  this  agreement  was  subsisting  and  in  full  force. 
Has  it  been  in  any  respect  changed  ?  There  is  not  the  slight- 
est evidence  that  the  plaintiff  ever  released  Young  &  Wood, 
or  that  Chamberlin  ever  assumed  any  of  their  obligations 
to  him. 
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Merely  purchasing  an  interest  in  the  buBiness,  and  entering 
into  partnership  with  one  of  them,  did  not  make  him  liable 
for  their  debts  or  obligations.  Those  still  continued,  against 
the  old  firm,  and  before  Chamberlin  cai^  be  charged  upon 
their  undertakings,  a  new  agreement  must  be  shown,  sufficient 
in  law  to  create  the  obligation.  If  he  had  come  in,  as  a  new 
partner  into  the  old  firm,  he  would  not  have  been  liable  jointly 
with  them,  without  an  express  promise.  This  is  well  settled. 
{Story  mi  Part,  §§  152,  153.)  The  presumption  of  law  is 
against  the  liability  of  the  new  partner,  for  the  plain  reason 
that  there  is  a  subsisting  agreement  in  reference  to  the  same 
matter,  binding  upon  other  parties.  And  before  any  one  can 
be  made  answerable  for  the  debt,  default,  or  miscarriage  of 
another  who  is  already  bound,  he  must  have  agreed  in  wril^ 
ing,  in  which  the  consideration  is  expressed.  Chamberlin 
never  in  fact  received  the  money.  He  came  in  while  the  ac- 
tion was  in  progress,  and  went  out  and  transferred  all  his  in- 
terest in  the  costs,  nearly  a  year  before  the  money  was  paid. 
Before  he  can  be  made  liable,  therefore,  in  such  a  case,  it 
must  be  affirmatively  shown  that  the  new  firm  was  in  fact  by 
some  agreement,  or  understanding,  to  which  the  plaintiff  was 
a  party,  substituted  for  the  old  one,  in  the  action.  This  fiact 
is  not  found,  and  there  is  no  evidence  on  the  subject.  Indeed 
the  evidence  is  all  the  other  way.  All  that  is  shown  is  that 
the  defendants  claimed  the  costs,  and  some  costs,  in  the  pro- 
gress of  the  action,  were  paid  by  the  plaintiff.  It  does  not 
follow  from  this,  however,  that  there  was  any  privity  of  con- 
tract between  the  plaintiff  and  the  defendants  as  a  new  firm. 
Chamberlin  had  purchased  Young's  interest,  and  the  defend- 
ants were  legally  entitled  to  the  costs,  at  the  time  the  claim 
was  made,  independent  entirely  of  any  substitution,  or  any 
change  of  the  original  undertaking,  as  between  the  plaintiff 
and  the  old  firm.  If  the  fact  might  have  been  inferred  from. 
the  treatment  of  the  matter  between  the  parties,  such  infer- 
ence of  fact  has  not  been  drawn. 

The  referee  has  merely  found  that  the  relation  of  attorney 
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and  dieiit  existed,  ap  to  the  time  of  perfectmg  judgment 
And  I  incline  to  the  opinion  that  as  respects  Chamberlin 
there  was  a  quasi  rdation,  of  that  character,  up  to  the  time 
of  the  dissolution.  He  had^ui  interest  in  the  action,  and  I 
have  no  doubt  that  had  this  money  come  into  the  hands  of 
the  firm  while  he  was  a  member,  this  action  might  have  been 
maintained  ;  or  an  attachment  might  have  been  issued  against 
him,  in  case  of  a  refiisal  to  pay  it  over.  But  that  might  have 
been,  upon  a  new  duty,  or  assumpsit,  and  without  any  impli^ 
ed  antecedent  agreement 

In  Fkat  V.  Halen,  (23  WencL  456,)  the  partner  of  the  at- 
torney of  record  was  held  to  stand  in  the  situation  of  a  dor^ 
mant  partner.  And  in  that  case  the  two  attorneys  were 
partners,  when  the  bill  was  filed  in  the  name  of  one  as  attorney 
of  record.  Chief  Justice  Nelson  thought  the  same  point  had 
been  before  decided  by  the  court  If  Stevens  was  a  dormant 
partner  in  that  case,  it  is  certain  that  Chamberlin  must  have 
been  in  this  action,  as  respects  the  plaintiff.  And  as  a  dor- 
mant partner  coming  in  and  taking  an  interest  in  an  under- 
taking already  in  progress,  where  the  parties  were  aheady 
standing  in  fixed  and  definite  legal  relations  towards  each 
other,  and  going  out  and  disposing  of  his  interest  before  such 
undertaking  is  entirely  completed,  he  would  not  be  liable  for 
a  default  occurring  after  thus  going  out  No  notice  is  neces- 
sary of  a  dissolution,  in  the  case  of  a  dormant  partner,  to 
protect  him  from  demands  originating  after  the  dissolution. 
{Story  on  Fart.  §  159.     3  Kenfs  Com.  68.) 

Here  it  is  certain  that  the  default  occurred  long  after  the 
defendants  dissolved,  and  the  interest  of  Chamberlin  had  en- 
tirely ceased.  And  as  there  is  no  evidence  of  any  new  retainer, 
or  any  i^reement  to  substitute  the  defendants  for  the  original 
attorneys,  I  think  it  follows  as  matter  of  law,  that  the  relation 
of  attorney  and  client  was  not  subsisting,  in  respect  to  that 
action,  in  any  manner  or  for  any  purpose,  as  between  the 
plaintiff  and  the  defendant  Chamberlin,  when  the  money  was 
paid  over  to  the  defendant  Wood.     That  such  relation  had 
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always  existed,  between  the  plaintiff  and  Wood,  from  ike 
time  of  the  commencement  of  the  action,  and  was  still  existing 
when  he  received  the  money,  is  not  questioned.  It  follows 
that  the  action  cannot  be  maintained  against  the  defendants. 
A  new  trial  must  therefore  be  granted,  with  costs  to  abide 
the  event. 

[MoiTBOB  GoirsBAL  Tbbx,  December  7, 1857.    Johnson,  T,  R,  Strong  and 
WeUes,  Justices.] 


The  Supkbvisges  op  Lfvingstok  Cottntv  vs.  McCartnbt, 

sheriff^  &c. 

Where  a  warrant  is  issued  by  a  county  treasurer,  directed  to  the  sheriff,  com- 
manding him  to  leyy  of  the  property  of  a  town  collector  the  amount  of  a 
tax  which  the  collector  has  neglected  to  pay  into  the  treasury,  the  sheriff, 
upon  collecting  the  amount  specified  in  the  warrant,  is  entitled  to  deduct 
and  retain,  for  his  fees,  the  same  per  centage  to  which  collectors  are  en- 
titled ;  viz.  five  per  cent. 

CONTROVERSY  submitted  without  action,  by  a  stipula- 
tion between  the  parties,  upon  these  facts  : 
On  or  about  the  20th  day  of  February,  1857,  several  town 
collectors  of  Livingston  county  being  in  default  in  not  paying 
over  the  several  sums  of  money  which  had  been  collected  by 
them  for  taxes,  the  county  treasurer  of  said  county,  pursuant 
to  the  statute,  issued  to  the  defendant  sLs:  warrants  against 
said  collectors,  respectively,  of  the  same  form,  excepting  the 
name  and  amount,  as  the  following : 

"Livingston  County,  ss. 

The  People  of  the  state  of  New  York  to  the  sheriff  of 
said  county  J  greeting: 

Whereas,  Ira  Rogers,  the  collector  of  taxes  for  the  town  of 
Leicester,  in  the  said  county  of  Livingston,  has  neglected  to  pay 
to  the  undersigned,  the  county  treasurer  of  the  said  county  of 
Livingston,  the  sum  required  by  his  warrant  to  be  paid  to  the 
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flaid  county  treasurer,  to  wit :  The  smn  of  three  thousand 
seven  hundred  and  seventy  dollars  and  fifty-three  cents, 
(3770.53,)  and  has  also  neglected  to  account  for  the  same  as 
unpaid  And  whereas  the  time  when  such  payment  ought  to 
have  been  made  has  elapsed,  you  are  therefore  hereby  com- 
manded, in  the  name  of  the  people  aforesaid,  to  levy  the  sciid 
sum  of  three  thousand  seven  hundred  and  seventy  dollars  and 
fifty-three  cents,  so  unpaid  and  unaccounted  for  by  the  said 
collector,  of  the  goods  and  chattels,  lands  and  tenements  of  the 
said  Ira  Rogers,  such  collector,  and  to  pay  the  same  to  the 
undersigned,  county  treasm-er,  and  to  return  this  warrant 
within  forty  days  after  the  date  hereof.  Given  under  my 
hand  and  seal  at  Geneseo,  in  said  county,  this  20th  day  of 
February,  1857.  0.  B.  Bond,  ) 

Treasurer  of  Liv.  County,  y  ^  '   '^ 

The  five  other  wanqants,  in  like  form  and  bearing  the  same 
date  of  the  above,  issued  and  delivered  to  the  sheriff,  were 
against  the  .other  collectors  who  were  in  default,  for  different 
sums,  amounting,  in  the  aggregate,  including  the  one  above 
set  forth,  to  the  sum  of  $14,796.02. 

Pursuant  to  the  exigency  of  said  warrants,  and  the  statute 
in  that  behalf,  the  defendant,  as  such  sheriff,  proceeded  to 
collect  and  did  collect  the  several  sum3  mentioned  therein, 
of  the  aggregate  amount  aforesaid,  and  paid  to  the  county 
treasurer  all  the  mon^s  levied  by  virtue  of  said  warrants,  de- 
ducting the  sum  of  five  cents  on  each  dollar  for  the  fees  of 
said  defendant,  and  which  sum  so  retained  the  defendant  still 
retains  for  his  fees  as  aforesaid ;  which  sum  so  retained  by 
him,  for  his  said  fees,  amounts  in  the  aggregate  to  the  sum 
of  $739.80.  The  question  was  whether  the  defendant  was 
entitled  to  deduct  and  retain  that  sum,  as  his  fees  and  com- 
missions upon  the  amount  collected. 

JS49M  Lord,  for  the  plaintiffi. 

A.  A.  Hendefiy  for  the  defendant 
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By  the  Courts  Johnson,  J.  The  statute  requiring  the 
sheriff  to  execute  warrants  like  those  issued  by  the  treasurer 
in  this  case,  and  to  pay  to  such  treasurer  the  money  levied  by 
virtue  thereof,  authorizes  him  to  deduct  "for  his  fees  the  same 
compensation  that  the  collectors  would  have  been  entitled  to 
retain."    (1 JK. /S'.  400,  §  14) 

When  this  section  was  enacted,  a  collector  of  taxes  was  en^ 
titled  to  five  per  cent  for  his  fees  for  collecting.  This  per 
centage  wap  then  added  to  the  tax,  by  the  board  of  super- 
visors, and  formed  part  of  the  aggregate  of  the  tax,  which 
the  county  treasurer  charged  to  each  collector,  when  the  tax 
list  and  warrant  was  delivered  to  him  by  such  board  of  super^ 
visors.  (1  B.  S.  396,  §  38.)  When  the  collector  paid  over  to 
and  settled  with  the  treasurer,  he  was  entitled  to  retain  firom 
the  amount  so  charged,  the  five  per  cent  for  his  fees.  Under 
that  system,  when  the  treasurer  issued  his  warrant  to  the 
sheriff,  against  a  collector,  it  was  issued  for  the  whole  amount^ 
including  the  fees  of  the  collector,  which  the  sheriff  collected  j 
the  statute,  as  we  have  seen,  giving  him  the  same  per  centage 
which  it  gave  the  collector,  which  he  was  authorized  to  de- 
duct and  retain.  Thus  the  county  lost  nothing,  if  the  sheriff 
succeeded  in  collecting  the  amount  of  the  tax  from  the  col- 
lector. This  system  was  in  part  changed  in  1845,  by  the 
legislature.  {Sees.  Laws  of  1845,  ch,  180,  pj),  189,  190.) 
Under  this  cwt  the  collector's  fees  could  not  be  added  to  the 
tax  list  and  warrant.  The  fees  of  the  collector  were  reduced 
to  one  per  cent  on  all  sums  voluntarily  paid  by  persons  taxed, 
within  thirty  days  after  the  collector  had  received  his  roll  and 
warrant  and  given  the  notice  required  by  the  act,  and  he  was 
allowed  five  per  cent  on  the  residue  collected  by  him  after  the 
thirty  days.  This  per  centage  the  collector  was  authorized 
to  add  himself,  and  collect  with  the  tax  in  the  list.  The 
treasurer  of  course  could  only  charge  the  collector  with  the 
amount  contained  in  the  tax  list  and  warrant ;  and  when  the 
collector  paid  over  the  money  collected,  to  the  treasurer,  and 
aettled  his  account,  he  was  entitled  to  reti^n  nothing  from  the 
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AmoiiBt.  Aud  when  it  became  necessary  for  the  treasurer  to 
issue  his  warrant,  against  a  collector,  he  could  only  issue  it 
for  the  precise  amount  the  collector  was  required  to  pay  into 
the  treasury. 

As  the  statute  does  not  authorize  the  sheriff  to  coUect  any 
fees,  fit>m  the  collector,  he  can  only  collect  the  amount  speci* 
fied  in  the  warrant  The  consequence  is,  that  either  the 
sheriff  can  get  no  fees  for  the  service,  or  the  county  is  deprived 
of  so  much  of  the  tax  as  will  satisfy  his  daim  for  fees.  The 
section  requiring  the  sheriff  to  execute  these  warrants,  and 
prescribing  his  compensation,  still  remaim  as  it  was  origin- 
ally enacted,  and  the  question  arises,  whether  the  fees  of  the 
shaiff  have  been  taken  away  by  this  subsequent  legislation, 
so  that  he  is  now  obliged  to  perform  the  service  without  com- 
pensation. By  a  strict  and  literal  reading  and  interpretation 
of  the  statute  as  it  now  stands,  such  would  undoubtedly  be 
the  result  The  standard  by  which  the  sheriff's  compensa- 
tion is  in  terms  granted,  has  been  destroyed.  The  provision 
respecting  compensation  is  a  mere  delusion,  if  not  a  snare. 
But  after  a  careful  consideration  of  the  subject,  I  am  clearly 
of  the  opinion  that  the  sheriff  is  still  entitled  to  his  fees, 
the  same  as  he  was  before  the  act  of  1845.  It  was  mani- 
festly not  within  the  intention  of  the  framers  of  that  statute, 
to  deprive  the  sheriff  of  his  fees,  in  cases  like  this.  If  they 
are  taken  away,  it  is  by  implication  only,  as  neither  the  sub- 
ject of  the  duty,  nor  the  compensation,  is  mentioned,  and 
neither,  obviously,  was  intended  to  be  embraced  or  affected. 

A  public  officer  is  not  to  be  deprived  of  the  compensation 
prescribed  by  a  statute,  for  services  which  he  is  required  to 
perform,  by  implication  ;  unless  such  implication  is  entirely 
dear  and  necessary.  It  is  a  well  established  rule  of  interpre- 
tation, that  when  it  is  not  manifestly  the  intention  of  the 
l^islature  that  a  subsequent  act  shall  control  the  provisioDS 
of  a  former  act,  the  subsequent  act  shall  not  be  construed  as 
having  such  an  operation,  even  though  the^  words,  taken 
strictly  and  grammatically,  would  repeal  the  former  act 
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{SmitVa  Com.  879,  §  757.)  By  the  former  act  the  BherifP 
was  entitled  to  five  per  cent,  although  that  per  centage  was 
not  fixed  in  terms  ;  it  was,  nevertheless,  rendered  as  definite 
and  certain,  by  the  provisions  of  the  section,  as  though  such 
per  centage  had  been  specified  in  terms.  That  was  what  was 
intended  to  be  given.  Had  that  per  centage  been  named,  in 
the  section  referred  to,  as  the  sheriff's  compensation,  there 
could  be  no  pretense  that  the  subsequent  act  had  affected  it 
Construing  both  acts,  as  we  are  bound  to  do,  by  the  clear  and 
manifest  intention  of  the  legislature,  it  is  entirely  certain  that 
the  defendant  has  retained  no  greater  amount  for  his  compen- 
sation than  the  law  allows.     He  must  have  this  or  nothing. 

The  loss  to  the  treasury  arises  from  the  default  of  the  col- 
lectors, and  may  be  charged  upon  their  respective  towns.  The 
defendant  is  therefore  entitled  to  judgment. 

[MoNBOB  Obxtbbal  Tbbm^  December  7, 1867.    «7bA«wa»,  T,  R,  Strong  and 
WdleSf  Justices.] 
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LuTHBR  Graves  vs.  Mart  M.  Mumford,  Abraham  Varick, 
Salmok  Qorsline  and  Henrt  S.  Potter. 

In  Febrnary,  1847,  G.  applied  to  W.  for  a  loan  of  $8000  upon  a  bond  and 
mortgage  on  his  farm.  W.,  as  the  agent  of  V.  who  had  sent  money  to  him 
for  inyestment,  agreed  to  make  the  loan.  There  was,  at  the  time,  a  mort- 
gage upon  the  farm,  given  by  P.,  a  former  owner,  to  H.  8.  P.,  for  $2200. 
G.  then  gave  his  bond  and  mortgage  toY.  to  secure  the  payment  of  the  sum 
of  18000,  which  he  received  from  W.  less  the  amount  of  H.  S.  P.'s  mortgage, 
which  sum  W.  retained  in  his  hands  to  pay  the  latter  mortgage.  The  money 
secured  by  the  mortgage  from  P.  to'H.  8.  P.  was  not  then  due,  and  H.  8.  P. 
refrised  to  receive  the  same  before  it  was  due.  W.  paid  H.  8.  P.  the  interest 
on  his  mortgage,  from  time  to  time,  until  the  2d  of  July,  1849,  whsa  he 
paid  him  the  balance  of  principal  and  interest,  with  money  belonging  to 
M.,  in  his  hands  to  be  invested  for  her.  H.  8.  P.  then,  at  the  request  of  W., 
executed  an  assignment  of  the  mortgage  in  blank,  W.  saying  he  wanted  the 
mortgage,  to  raise  the  money  again  temporarily,  and  did  not  know  from 
whom  he  should  get  the  money,    Qe  afterwards  filled  up  the  blank  witi| 
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tli^  name  of  H.  as  tlie  assignee.  W.  died  in  1861,  without  having  applied 
the  money  of  Y.,  retained  by  him  for  that  pnipoee  ont  of  the  loan  made  to 
G.,  to  the  payment  of  the  P.  mortgage,  fie  had,  from  time  to  time,  remit- 
ted to  T.  the  interest  on  the  whole  amount  of  G.'s  mortgage.  Y.  had  no 
actual  notice  or  knowledge  of  the  existence  of  the  P.  mortgage,  or  of  the 
&cti  relatire  to  its  alleged  payment  by  W.  An  indorsement  was  made  up- 
on the  bond  of  P.,  by  W.,  stating  that  the  bond  was  not  to  be  enforced 
against  P.,  but  resort  was  only  to  be  had  to  the  mortgage.  In  November, 
1860,  G.  and  wife  conveyed  to  the  plaintiff  a  portion  of  the  mortgaged 
premises.  In  March,  1862,  M.  having  commenced  a  foreclosure  of  the  P. 
mortgage  so  assigned  to  her,  by  advertisement  under  the  statute,  the  plaint- 
iff brought  this  action,  to  restrain  a  sale  of  the  premises  under  the  adver- 
tisement. 

ffeld  1.  That  M.  had  a  right  to  purchase  the  P.  mortgage  from  fi.  S.  P.,  and 
to  take  an  assignment  thereof  for  her  own  benefit,  as  an  investment  of  her 
money,  or  otherwise,  and  to  employ  W.  as  her  agent  for  that  purpose;  and 
this  although  it  was  the  duty  of  W.,  which  he  owed  to  Y.  and  G.  to  pay  off 
and  discharge  that  mortgage,  instead  of  keeping  it  on  foot  and  causing  it 
to  be  assigned. 

2.  That  M.  was  not  chargeable  with  notice  of  the  transactloils  between  W., 
Y.  and  G.,  for  the  reason  that  those  transactions  were  not  connected  with 
the  subject  matter  of  W.'s  agency  for  her. 

8.  That  the  legal  effect  of  the  transactions  between  W.  and  fi.  8.  P.  was  not 
a  payment  and  satisfaction  of  the  P.  mortgage.  That  W.  was  then  acting 
as  the  agent  of  M.,  and  paid  the  money  out  of  her  ftmds,  which  he  had  no 
right  to  use  for  any  other  purpose  than  an  investment  for  her ;  and  that  the 
object  of  his  agency  in  her  behalf  would  be  defeated  by  regarding  the  pay- 
ment in  the  light  of  a  satisfaction  of  the  mortgage. 

4.  That  the  indorsement  made  by  W.  upon  the  bond  of  P.  was  no  evidence  of 
the  payment  of  either  the  bond  or  mortgage,  but  was,  at  most,  only  a  re- 
lease of  the  personal  liability  of  P. 

6.  That  the  assignment  of  the  P.  mortgage  to  M.  was  valid  and  effectual,  and 
the  mortgage  was  a  lien  upon  the  premises  for  the  full  amount  secured 
thereby,  deducting  the  payments  made  thereon. 

6.  That  the  plaintiff,  as  the  owner  of  a  portion  of  the  mortgaged  premises, 
was  entitled  to  be  relieved  as  against  the  mortgage  given  by  G.  to  Y.,  to  the 
amount  due  on  the  P.  mortgage.  That  the  agreement  of  W.  to  pay  off  the 
P.  mortgage,  and  the  retention  of  the  money  of  Y.  by  him  for  that  purpose, 
bound  Y.  to  see  that  mortgage  discharged  before  the  mortgage  given  by  G. 
should  become  valid  for  the  full  amount  of  |8000.  And  that  this  agreement 
being  a  part  of  the  contract  of  loan,  Y.  was  bound  to  ftdflll  it,  and  must  be 
h^d  responsible,  as  between  him  and  G.  and  the  plaintiff,  for  the  fidelity  of 
his  agent. 
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THIS  action  was  brought  to  tave  a  botid  and  mortgage, 
which  18  held  by  the  defendant  Mary  M.  Mumford,  atid 
which  is  a  lieii  upon  the  plaintiff's  farm,  delivered  up  and 
canceled.  The  case  was  this :  On  or  about  the  1st  of  Feb- 
ruary, 1847,  the  defendant  Salmon  Gorsline  applied  to  Fred- 
erick Whittlesey,  then  of  the  city  of  Rochester,  since  deceased, 
for  a  loan  of  $3000,  to  be  secured  by  his  bond  and  a  mort- 
gage upon  the  farm  in  question,  then  owned  by  said  Qorsline, 
situated  in  the  town  of  Irondequoit,  in  the  county  of  Monroe, 
and  particularly  described  in  the  complaint.  Whittlesey,  as 
the  agent  of  the  defendant  Abraham  Yarick,  and  having  in 
his  hands  as  such  agent  the  money  of  said  Yarick  for  invest- 
ment, agreed  to  make  the  loan.  When  the  application  was 
made  for  thia  loan,  there  was  a  mortgage  upon  the  farm  in 
question,  duly  recorded,  given  by  one  James  Parsons  to  the 
defendant  Henry  S.  Potter,  dated  January  10th,  1844,  upon 
which  there  was  unpaid  about  $2200,  the  said  Parsons  being 
at  the  date  of  said  mortgage  the  owner  of  the  farm ;  and  he 
afterwards*  conveyed  the  same  to  the  defendant  GrorsUne. 
Gorsline  thereupon  executed  his  bond,  dated  February  Ist, 
1847,  conditioned  to  pay  $3000  to  the  defendant  Yarick,  se- 
cured by  a  mortgage  executed  by  himself  and  wife  to  Yarick, 
upon  said  farm.  The  bond  and  mortgage  were  then  delivered 
by  Gorsline  to  Whittlesey  for  Yarick,  and  Whittlesey  paid 
to  Gorsline  the  $3000,  less  the  amount  of  Potter's  mortgage 
which  he  retained  in  his  hands  to  pay  the  latter  mortgage, 
that  being  a  part  of  the  agreement  for  the  loan ;  at  this  time 
the  money  secured  by  the  mortgage  from  Parsons  to  Potter 
was  not  due,  and  Potter  refused  to  receive  the  principal  until 
it  was  due.  Whittlesey  paid  Potter  the  interest  on  his  mort- 
gage from  time  to  time,  until  the  2d  July,  1849,  when  he 
paid  him  the  balance  of  the  principal  and  interest,  with 
money  belonging  to  the  defendant  Mumford,  in  his  hands  to 
be  invested  for  her.  This  payment  was  made  in  the  manner 
and  under  the  circumstances  following :  Potter  and  Whittle- 
sey met  at  the  ofl&ce  of  the  latter  in  the  city  of  Rochester,  on 
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the  2d  day  of  July,  1849.  The  amount  due  Potter  on  the 
mortgage  for  principal  and  interest  was  ascertained  to  be 
$2287.39,  for  which  Whittlesey  gave  Potter  his  check  on  the 
Commercial  Bank  of  Rochester,  where  the  money  of  the  de- 
fendant Mumford  was  deposited  in  Whittlesey's  name.  Whit- 
tlesey then  drew  up  an  assignment  of  the  mortgage,  to  be 
executed  by  Potter,  with  a  blank  fer  the  name  of  the  assignee, 
aBd  requested  Potter  to  execute  it,  to  which  Potter  objected. 
Whittlesey  then  said  to  Potter,  "I  hare  paid  the  money,  have 
I  not?  nobody  else  has  paid  it."  Potter  then  said  "yes." 
Whittlesey  then  said  he  wanted  the  mortgage,  to  raise  the 
money  f^ain  temporarily;  said  either  that  he  had  used  or 
spent  the  money,  and  that  he  wanted  te  raise  the  money  tem- 
porarily, and  he  wanted  the  assignment  in  blank,  because  he 
did  not  know  from  whom  he  should  get  the  money.  Potter 
then  executed  the  assignment,  with  the  blank  left  for  the  name 
of  the  assignee,  and  delivered  the  same  with  the  bond  and 
mortgage  to  Whittlesey,  who  afterwards  filled  up  the  blank 
with  the  name  of  the  defendant  Mumford.  The.  bond  and 
mortgage  were  produced  on  the  trial  at  the  special  term,  by 
the  counsel  for  the  defendant  Mumford,  together  with  the  as- 
signment ;  which  assignment  bore  date  July  2d,  1849,  and  was 
in  the  usual  form,  signed  by  Potter  and  witnessed  by  Whit-- 
tlesey,  with  the  name  of  the  defendant  Mumford,  as  assignea 
It  was  a  printed  blank,  filled  up  in  the  handwriting  of  Whit- 
tlesey, and  its  execution  by  Potter  was  proved  on  the  6th  of 
July,  1849,  by  Whittlesey  as  subscribing  witness,  before  a 
commissioner  of  deeds.  Whittles^  died  in  1851,  without 
having  applied  the  money  of  Y arick,  retained  by  him  for  that 
purpose  out  of  Gorsline's  loan,  to  the  payment  of  the  mort- 
gage of  Parsons  to  Potter,  and  without  having  paid  said 
mortgage  in  any  way,  except  as  above  stated.  He  remitted 
the  interest  on  the  whole  amount  of  Gorsline's  mortgage, 
from  time  to  time,  as  the  same  fell  due  to  Yarick,  who  was  a 
capitalist  residing  in  the  city  of  New  York,  and  had  no  actual 
or  personal  notice  or  knowledge  of  t)ie  existence  of  the  Par;- 
YoL.  XXYI.  13 
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Bons  mortgage,  or  of  the  foregoing  transactions  in  relation  to* 
its  alleged  payment  by  Whittlesey,  who  had  sent  him  the 
Gorsline  bond  and  mortgage  for  the  $3000,  as  an  absolute 
unconditional  investment  for  that  amount.  The  bond  of 
James  Parsons  to  Potter,  when  produced  at  the  trial  as  afore^ 
said,  had  upon  it,  in  the  handwriting  of  Whittlesey,  the  fol-» 
lowing  indorsement :  "  This  bond  is  not  to  be  enforced  against 
James  Parsons  personally,  but  resort  is  only  to  be  had  to  the 
mortgage.  July  2d,  1849.  F.Whittlesey.''  Thomas  Parsotis, 
a  witness  for  the  plaintiff,  testified  that  in  1849  he  was  the 
general  agent  of  James  Parsons,  and  had  charge  of  his  busi- 
ness. That  he  saw  H.  S.  Potter  on  the  day  when  he.  Potter, 
had  received  the  money  from  Whittlesey,  and  had  a  conversa. 
tion  with  him.  That  he  was  present  when  the  above  endorse 
ment  on  the  bond  was  made,  of  July  2d,  1849.  That  he  told 
Whittlesey  that  Potter  had  told  him  the  mortgage  was  paid. 
That  Whittlesey  replied  that  the  mortgage  was  paid!,  but  he 
wanted  to  hold  it  to  protect  the  Varick  mortgage.  He  said 
the  only  incumbrance  on  the  farm  was  the  Yarick  mortgage. 
That  he  would  cancel  the  bond,  if  that  would  be  satisfactory 
to  witness.  Witness  told  him  he  wanted  both  the  bond  and 
mortgage,  but  if  he  would  satisfy  the  bond,  it  would  probably 
answer.  That  Whittlesey  then  made  the  indorsement  on  the 
bond.  This  evidence  of  the  conversation  between  the  witness 
and  Whittlesey  was  objected  to  in  due  time  by  the  counsel 
for  the  defendant  Mumford.  The  objection  was  overruled,  and 
an  exception  taken. 

It  appeared  that  the  defendant  Potter  conveyed  the  farm 
in  question  to  the  said  James  Parsons,  by  deed  dated  January 
10,  1844.  Parsons,  at  the  same  time,  executed  a  mortgage 
thereon  to  said  Potter,  to  secure  the  sum  of  $2221.74,  being 
part  of  the  purchase  money,  which  was  the  same  mortgage 
above  mentioned.  That  on  the  20th  day  of  February,  1845, 
Parsons  and  wife  conveyed  the  same  premises  to  the  defends 
ant  Q-orsline,  subject  to  said  mortgage,  which  Gorsline  assumed 
to  pay.     That  Gorsline  continued  to  own  and  occupy  th^ 
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Bald  piremiBes  until  November  12th,  1850,  when  he  and  hia 
wife  conveyed  to  the  plaintiff,  by  deed  with  covenants  of  war- 
ranty, a  portion  of  said  farm,  being  152  acres  thereof,  the 
whole  farm  containing  254  acres.  In  March,  1852,  the  d^ 
fendant  Mumford  commenced  a  foreclosure  of  the  mortgage 
of  Parsons  to  Potter,  assigned  to  her  as  before  stated,  by  ad- 
vertisement under  the  statute ;  whereupon  the  plaintiff  com- 
menced this  action,  and  obtained  an  injunction  against  the 
sale  in  pursuance  of  the  advertisement.  The  complaint  con*- 
tained  a  demand  of  judgment  that  the  defendant  Mumford 
deliver  up  the  ParsoDs  mortgage  to  be  canceled.  That  the 
assignment  of  the  said  mortgage  to  her  be  adjudged  fraudu- 
lent and  void,  and  that  Potter  be  directed  to  satisfy  the  same 
of  record ;  or  that  the  mortgage  of  $3000,  made  by  Gorsline 
to  Yarick,  be  adjudged  a  lien  on  said  farm  and  a  valid  secu- 
rity only  to  the  amount  which  was  actually  paid  to  him  by 
Varick  at  the  time  of  its  execution  and  delivery  to  Whittle- 
sey, or  for  such  other  or  further  relief  as  might  be  equitable 
and  just,  &c.  There  were  various  other  matters  given  in  evi- 
dence, not  necessary  to  be  here  stated. 

The  action  was  tried  at  the  special  term  held  in  the  county 
of  Monroe,  in  January,  1856,  before  Mr.  Justice  Smith,  and  a 
judgment  rendered,  in  substance,  that  the  mortgage  executed 
by  Parsons  and  wife  to  Potter  was  paid  and  satisfied  in  fuU, 
and  that  the  defendant  Mumford  be  perpetually  enjoined  from 
foreclosing  or  instituting  any  proceedings  to  enforce  the  pay- 
ment of  the  same.  That  the  assignment  of  said  mortgage 
from  the  defendant  Potter  \)  the  defendant  Mumford,  dated 
2d  July,  1849,' be  declared  fraudulent  and  void  and  be  set 
aside,  and  the  record  thereof  canceled.  That  the  defendant 
Potter  execute,  on  request,  a  discharge  of  the  Parsons  mort- 
gage. It  was  also  adjudged  that  at  the  time  of  making  the 
loan  by  the  defendant  Varick  to  the  defendant  Gorsline, Whit- 
tlesey was,,  and  subsequently  continued  to  be,  the  agent  of 
Yarick,  and  was  bound  by  the  contract  and  arrangement  of 
Whittlesey  in  respect  to  said  loan  and  the  pa3nnent  of  Pot- 
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ter'B  mortgage.  That  Whittlesey,  as  the  agent  of  Yarick,  on 
the  2d  day  of  July,  1849,  paid  the  balance  dtte  upon  said 
mortgage  to  Potter,  Boxd  thereby  entitled  Varick  and  Gorsline 
and  those  claiming  under  them  to  have  the  same  discharged 
of  record ;  and  that  the  botid  and  mortgage  executed  by  the 
defendant  Gorsline  to  the  defendant  Varick  were  valid  secu* 
rities  for  the  whole  sum  expressed  in  the  condition  thereof, 
with  the  unpaid  interest  thereon,  and  that  the  defendant 
Yarick  was  entitled  to  collect  the  same.  The  justice  before 
whom  the  action  was  tried  made  a  special  report  of  his  find- 
ings of  the  facts,  which,  so  far  as  is  necessary,  are  referred  to 
m  the  following  opinion  of  the  court  at  general  term.  The 
defendant  Mumford  appealed  from  this  judgment* 
The  appeal  was  argued  by 

S.  Mathews^  for  the  defendant  Mumford^ 

H,  S.  IveSy  for  the  defendant  Yarick. 

John  JET.  Martindalej  for  the  plaintiff 

By  the  Court,  Welles,  J.  The  justice,  at  the  special  term, 
found  that  the  money  with  which  Whittlesey  paid  Potter  the 
amount  due  on  the  Parsons  mortgage  was  the  money  of  the 
defendant  Mumford,  and  was  in  his,  Whittlesey's,  hands  for 
the  purpose  of  investment.  This,  I  think,  was  warranted  by 
the  evidence.  Assuming  that  Mrs.  Mumford  is  chargeable 
with  knowledge  of  all  the  facts  in  relation  to  the  transactions 
between  Whittlesey,  Yarick  and  Gorsline,  it  vrm  nevertheless 
competent  for  her  to  make  Whittlesey  her  agent  to  invest  her 
money,  either  with  specific  instructions  as  to  the  nature  of  the 
investment  to  be  made  and  the  particular  securities  to  be 
taken,  or  with  general  discretionary  power  in  those  respects. 
It  was  competent  for  her  to  purchase  the  Parsons  mortgage 
from  Potter,  with  her  own  money,  and  to  take  an  assignment 
of  it  to  hold  for  her  own  benefit,  as  an  investment  of  her 
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moiiey  or  otherwise ;  and  this  she  could  do  through  her  agent 
Whittlesey,  as  well  as  personally,  or  through  any  other  agent 
In  this  respect,  it  makes  no  difference  that  it  was  the  duty  of 
Whittlesey,  which  he  owed  Yarick  and  Gorsline,  to  pay  off 
and  discharge  that  mortgage,  or  that  Mrs.  Mumford  is  charge- 
able with  knowledge  of  the  transactions  between  them.  It 
was  not  Whittlesey's  duty  to  discharge  the  mortgage  with  her 
money  J  intrusted  to  him  for  another  purpose  and  for  her  own 
use  and  benefit.  But  she  is  not  so  chargeable  with  notice,  for 
the  reason  that  those  transactions  were  not  connected  with 
the  subject  matter  of  Whittlesey's  agency  for  her.  That 
agency  had  nothing  to  do  with  the  obligations  of  Whittlesey 
to  Yarick  and  Gorsline,  or  either  of  them.  .  Potter  had  a  clear 
right  to  sell  and  assign  the  mortgage,  and  Mrs.  Mumford  an 
equally  clear  right  to  purchase  it ;  and  the  facts,  with  notice 
of  which  it  is  claimed  she  is  chargeable,  transpired  in  his 
agency  for  other  persons,  with  which  facts  and  persons  she 
was  entirely  disconnected.  (Story  on  Agency y  §  140.  Story's 
Eq,  Jur,  §  408.)  To  hold  her  chargeable  with  knowledge  of 
those  facts  and  transactions,  would  be  carrying  the  doctrine 
of  constructive  notice  to  an  unwarrantable  es:tent. 

But  it  is  contended  that  the  legal  effect  of  what  took  place 
between  Whittlesey  and  Potter,  was  a  payment  and  satisfac- 
tion of  the  Parsons  mortgage.  To  this  I  cannot  assent.  It 
is  quite  probable,  and  I  think  the  evidence  warrants  the  con- 
clusion, that  Potter,  at  the  time  he  received  the  payment,  on 
the  2d  July,  1849,  supposed  he  was  receiving  it  in  satisfac- 
tion of  the  mortgage.  But  it  does  not  follow  that  Whittlesey 
so  intended.  On  the  contrary,  the  fact  that  in  the  same  inter- 
view, and  before  they  had  closed  the  business  which  brought 
ihem  together,  Whittlesey  required  an  assignment  of  the  mort- 
gage from  Potter,  which  the  latter  accordingly  gave,  is  strong 
evidence  to  show  that  Whittlesey  did  not  intend  to  satisfy  the 
mortgage ;  and  the  fact  that  Potter  then  executed  the  assign- 
ment, shows  that  whatever  had  been  his  intention  in  receiving 
the  money,  or  his  impression  as  to  the  effect  of  it,  he  ultimately 
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coimented  to  give  an  assignment  It  was  not  then  too  lat& 
The  payment  was  made  by  Whittlesey's  check  on  the  Com* 
mercial  Bank  of  Bochester,  and  Whittlesey,  in  case  of  Potter's 
refusal  to  assign  the  mortgage,  might  have  countermanded  its 
payment.  No  receipt,  satisfaction,  acquittance,  or  other  evi- 
dence of  the  payment,  had  been  given.  Suppose  Whittlesey 
had  told  Potter,  at  that  interview,  and  before  the  money  was 
handed  over,  that  he  wished  to  pay  the  mortgage,  and  had 
accordingly  counted  out  the  money,  and  Potter  had  taken  it 
into  his  hands,  and  had  actually  put  it  into  his  pocket,  and 
thereupon  it  had  been  immediately  agreed  between  them  that 
the  mortgage  should  be  assigned,  and  Potter  had  executed  an 
assignment  to  Mrs.  Mumford ;  the  question  whether  such  pay- 
ment should  operate  as  a  satisfaction  of  the  mortgage  would 
depend  upon  whether  it  was  the  duty  of  Whittlesey,  in  the 
character  in  which  he  was  then  acting,  to  satisfy  the  mortgage 
or  to  take  an  assignment  of  it.  If  he  was  acting  as  the  agent 
of  Varick  and  Gorsline,  or  of  either  of  them,  and  had  paid 
their  money  to  Potter,  he  would  be  now  held  as  having  paid 
the  money  in  satisfaction  of  the  mortgage ;  if,  as  the  agent 
of  Mrs.  Mumford,  and  with  her  money,  she  wotdd  be  entitled 
to  insist  upon  the  validity  of  the  assignment.  But  he  was 
clearly  acting  in  the  character  of  agent  for  Mrs.  Mumford.  It 
was  her  money  which  he  was  charged  with  the  duty  of  invest- 
ing, and  which  he  had  no  right  to  use  for  any  other  purpose 
than  an  investment  for  her ;  and  which  would  be  entirely  de- 
feated by  regarding  the  payment  in  the  light  of  a  satisfaction 
of  the  mortgage.  It  is  no  answer,  as  it  seems  to  me,  that 
Whittlesey  had  some  time  before  been  placed  in  funds  by  Varick, 
sufficient  to  pay  over  the  whole  $3000  loan  to  Gorsline  ;  and 
that  he  was  consequently  bound,  under  his  agreement  with  the 
latter,  to  pay  off  and  satisfy  the  mortgage  from  Parsons  to 
Potter.  It  by  no  means  follows,  that  because  he  had  con- 
verted Varick's  money  to  his  own  use,  Mrs.  Mumford  should 
suffer  by  his  defalcation ;  or  that  she  was  not  at  liberty  to  em- 
ploy him  as  her  agent  to  invest  this  money  for  her ;  nor  is  ii  im- 
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portant,  under  the  circuinstances  of  this  case,  that  when  Potter 
assigned  the  mortgage,  the  name  of  the  assignee  was  left  in 
blank.  It  was  imderstood  between  Potter  and  Whittlesey  at 
the  time,  that  the  latter  should  be  at  liberty  to  fill  the  blank 
afterwards,  and  it  was  of  no  consequence  to  Potter  whose  name 
should  be  inserted.  It  was  an  authority  to  Whittlesey  to  fill 
the  blank  with  the  name  of  any  person  he  might  choose,  and 
was  a  matter  in  which  neither  Y arick  nor  Gorsline  had  really 
any  interest ;  nor  is  the  indorsement  on  the  bond  of  Parsons, 
made  by  Whittlesey,  to  the  effect  that  the  bond  was  not  to  be 
enforced  against  Parsons  personally,  but  that  resort  was  to  be 
had  only  to  the  mortgage,  any  evidence  of  payment  or  satis* 
fitction  of  either  the  bond  or  mortgage.  The  most  that  can 
be  claimed  for  it  is  a  release  of  Parsons'  personal  liability. 
The  conversation  between  Whittlesey  and  the  witness  Thomas 
ParBons,  as  testified  to  by  the  latter,  was  improperly  adimt- 
ted  in  evidence.  It  should  have  been  excluded  as  res  inter 
alios  actu. 

In  my  judgment,  the  evidence  shows  a  valid  assignment  of 
the  Parsons  mortgage  to  the  defendant  Mumford,  which  she 
is  entitled  to  hold  and  enforce. 

I  agree  with  the  learned  justice  at  the  special  term,  that  the 
plaintiff  is  entitled  to  be  relieved  as  'against  the  Gorsline  mort- 
gage to  Yarick,  to  the  amount  due  on  Parsons'  mortgage  to 
Potter.  The  justice  properly  remarks  that,  ^*as  between  the 
plaintiff  and  the  defendant  Yarick,  the  agreement  of  Whittle* 
sey  to  pay  off  the  Potter  mortgage,  and  the  retention  of  the 
money  by  him  for  that  purpose,  must  bind  the  defendant 
Yarick  to  see  that  mortgage  discharged  before  the  mortgage 
of  Gorsline  to  him  should  become  valid  for  the  full  amount  of 
#3000.  That  this  agreement  was  part  and  parcel  of  the  con- 
tract of  loan,  and  Yarick  must  be  held  for  its  fulfillment,  and 
must  he  held  responsible  as  between  him  and  Gorsline  and 
the  plaintiff,  his  grantee,  for  the  fidelity  of  his  agent." 

The  judgment  of  the  special  term  should  be  modified,  so  as 
to  declare  the  mortgage  of  Parsons  to  Potter  a  good  and  valid 
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security  and  lien  upon  the  land  and  premises  therein  described, 
in  the  hands  of  the  defendant  Mumford,  as  assignee  thereof, 
for  the  amount  which  it  was  given  to  secure,  with  interest  ac- 
cording to  its  terms,  deducting  all  the  payments  made  thereon 
at  the  dates  of  such  payments  respectively,  without  r^arding 
the  payment  made  by  Whittlesey  to  Potter  on  the  2d  day  of 
July,  1849,  as  a  payment  thereon ;  and  requiring  Varick  either 
to  pay  off  and  have  discharged  of  record  the  last  mentioned 
mortgage,  or  credit  on  his  mortgage  from  Gorsline  the  amount 
so  due  on  the  mortgage  from  Parsons  to  Potter,  at  his  election, 
and  to  determine  such  election  within  thirty  days  after  dife 
service  of  an  order  of  confirmation  of  the  report  of  the  referee 
hereinafter  mentioned  ;  and  that  it  be  referred  to  a  referee,  to 
ascertain  and  report  the  amount  so  as  aforesaid  due  on  the  last 
mentioned  mortgage  up  to  the  date  of  his  report ;  and  in  case 
Yarick  shall  neither  make  such  payment  or  indorsement,  then 
declaring  the  mortgage  from  Gorsline  to  him  to  be  valid  for 
such  sum  only  as  shall  remain  after  deducting  from  the  nom- 
inal amount  thereof,  the  amount  so  due  on  the  Parsons  mort- 
gage ;  and  that  the  defendant  Yarick  pay  to  the  plaintiff  and 
the  defendant  Mumford,  or  their  attorneys  respectively,  their 
costs  in  the  action,  including  the  costs  of  this  appeal 

[MoiTBOE  Gbkekal  Tekm,  December  7^  1857.    Johnson^  Welles  and  Smiihf 
Justices.] 


David  Dumond  vs.  S.  L.  Stjiingham. 

By  a  will  executed  previous  to  the  adoption  of  the  revised  statutes,  the  tes- 
tator devised  certain  premises  to  his  son,  In  these  words :  "  I  give  and 
bdqueath  to  my  son  H.  D.  one  hundred  acres  of  land,  off  the  west  end  of 
my  land  on  lot  No.  22  in  the  town  of  F.,  to  include  the  improvements  made 
by  my  sons  D.  and  W.  D."  He  also  gave  to  H.  D,  the  use  of  a  certain  meadow 
until  J.  should  arrive  at  the  age  of  21  years,  a  legacy  of  $100,  and  all  the 
testator's  stock,  of  different  kinds  of  cattle,  which  had  not  already  been 
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4i8pO0ed  of.  Anotber  part  of  the  will  contained  the  following  cUuomb: 
*'  I  also  allow  my  aon  H.  D.  to  give  to  my  son  J.  D.  common  English  Bchoollng, 
at  the  expense  of  him,  H.  D."  "  My  will  also  is,  that  if  any  of  my  hein 
aboTe  mentioned  shonld  die  withoat  lawftil  issue,  that  the  part  willed  io 
them  should  be  equally  divided  between  the  samving  heira."  ffM  that 
the  language  used  in  demising  the  land  to  H.  D.  gare  to  him  an  estate  in  the 
premises  for  his  life  only  \  but  that  the  subseqaent  claose,  by  which  the 
testator  "  allows"  the  devisee  to  give  to  J.  D.  common  English  schooling  at 
Ills  own  expense,  imposed  a  personal  charge  npon  the  devisee,  in  reepect  or 
4m  acoonnt  of  all  tiie  provisions  made  by  the  will  in  &vor  of  H.  D.,  indud* 
iog  the  land ;  the  effect  of  which  was  to  enlarge  the  estate  from  one  for  the 
life  of  the  devisee,  to  that  of  a  fee, 

Bdd  eUsOf  that  by  the  clause  directing  that  if  any  of  his  heirs  should  die 
without  lawful  issue,  the  part  willed  to  them  shonld  be  equally  divided  be- 
tween the  surviving  heirs,  H.  D.  took  a  eondiiiomU  /e»,  depending  upon  his 
leaving  lawful  issue  at  the  time  of  his  death ;  in  which  case  such  issue 
would  take,  and  if  he  ^hould  die  without  issue  the  condition  would  fail, 
and  the  limitation  over  to  the  surviving  heirs  of  the  testator  would  be 
effectual  by  way  of  an  executory  devise, 

BM  further^  that  the  limitation  over  was  not  void  because  of  the  remotenem 
of  the  contingency*;  it  being  apparent,  from  the  whole  scope  and  tenor  of 
the  wil],  that  the  testator  intended  when  one  of  his  children  should  die 
without  lawful  issue,  that  his  or  her  share  should  vest  immediately  in  the 
survivors. 

LoU  T.  Wykqf,  (2  OomtL  866,)  distSngmshed  from  the  present  case. 

THIS  W98  an  action  of  ejectmaity  brought  by  the  plaintiff 
to  recover  an  undivided  one  sixth  part  of  certain  premiseB 
bareafter  mentioned  The  action  was  tried  at  the  circuit 
court  held  in  the  county  of  Seneca,  in  March,  1856,  before 
Mr.  Justice  T.  R.  Strokg,  without  a  jury,  a  jury  being 
waived  by  the  parties.  Upon  the  trial  the  following  facts  were 
agreed  upon  by  the  counsel  for  the  respective  parties,  viz: 
That  William  Dumond,  late  of  the  town  of  Fayette,  in  the 
county  of  Seneca,  and  state  of  New  York,  was  in  his  life- 
time seised  in  fee  simple  of  about  one  hundred  and  sixty-two 
and  one  half  acres  of  land,  being  the  south  part  of  lot  No. 
82  in  the  township  of  Bomulus,  (now  Fayette,)  including 
the  premises  in  question,  of  one  hundred  acres,  lying  on  the 
west  eaii  thereof.  That  on  the  Ist  day  of  March,  in  the  year 
1813,  the  said  William  Dumond  duly  made  aiid  published  his 
Vol.  XXVL  14 
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last  will  and  testament,  containing  the  following  provisions : 
"I  give  and  bequeath  unto  my  beloved  wife  Bachel  Dmnond 
six  hundred  dollars,  to  be  paid  in  manner  following,  viz :  two 
hundred  and  fifty  dollars  as  soon  as  the  first  payment  is 
made  for  land  sold  to  Henry  Ghunkquiter,  and  three  hundred 
and  fifty  dollars  in  four  equal  payments,  as  the  payments 
from  the  said  Henry  Chxmkquiter  become  due  and  are  paid. 
I  also  give  and  bequeath  to  my  said  widow,  my  bed  and  bed- 
ding on  which  myself  and  my  wife  usually  lay ;  also  her  two 
choices  of  the  milch  cows  in  my  flock ;  also  six  head  of  old 
sheep,  which  she  may  choose;  also  I  leave  to  my  beloved 
wife  the  youngest  one  horse,  saddle  and  bridle;  all  which 
I  give  to  my  wife  in  lieu  of  her  dower.  Item :  I  give  and 
bequeath  unto  my  son  David  Dumond  nine  hundred  dollars, 
to  be  paid  in  manner  following,  viz :  four  hundred  dollars  as 
soon  as  the  first  payment  is  made  for  the  land  on  which  I 
live,  bought  by  Henry  Ghunkquiter,  and  the  remaining  five 
hundred  dollars  to  be  paid  in  equal  installments,  as  the  pay- 
ments due  on  the  above  mentioned  sale  become  due  and  are 
paid.  Item :  I  also  give  and  bequeath  unto  my  son  William 
V.  Dumond  seven  hundred  dollars ;  four  hxmdred  dollars  to 
be  paid  as  mentioned  before  for  David  Dumond,  and  the  re- 
maining three  hundred  dollars  to  be  paid  as  the  before  men- 
tioned legacies  are.  Item :  I  give  and  bequeath  unto  my  son 
Herman  Dumond  one  hundred  acres  of  land,  off  the  west  end 
of  my  land  on  lot  No.  22  in  the  town  of  Fayette,  to  include  the 
improvements  made  by  my  sons  David  and  William  Dumond. 
I  also  leave  to  my  said  son  Herman  Dumond  the  use  of  the 
meadow  on  the  east  end  of  said  lot,  until  my  son  Joseph  comes 
to  the  age  of  twenty-one  years  ;  also  I  leave  to  my  said  son 
Herman  one  hundred  dollars,  to  be  paid  in  hand.  I  also  give 
to  my  son  Herman  all  my  stock  of  different  kinds  of  cattle, 
whatsoever,  which  have  not  already  been  disposed  of.  Item :  I 
give  and  bequeath  unto  my  son  Joseph  Dumond  the  remainder 
of  my  lands  on  the  south  side  of  said  lot  No.  22,  to  include 
the  meadow  at  the  east  end  of  said  lot    Item :  I  give  and  be- 
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^neath  nnto  my  daughter  Temperance  Duells  five  hundred 
dollars,  to  be  paid  into  the  hand  of  my  son  Herman  Dumond ; 
one  hundred  and  fifty  dollars  at  the  time  the  first  payments 
are  to  be  made  to  the  other  heire,  and  the  remaining  three 
hundred  and  fifty  dollars  to  be  paid  as  the  payments  of  the 
first  above  mentioned  heirs  receive  their  shares,  which  my  said 
son  Herman  Dumond  shall  lay  out  in  lalid  to  the  best  ad- 
vantage he  can,  for  her  and  her  heirs.  Item:  I  give  and 
bequeath  unto  my  daughter  Caty  five  hundred  dollars,  to  bo 
paid  and  applied  in  the  same  manner  and  for  the  uses  for  my 
said  daughter  Caty,  as  mentioned  in  the  above  bequest  Item : 
I  give  and  bequeath  unto  my  daughter  Elizabeth  five  hundred 
dollars,  to  be  paid  at  the  times  before  mentioned,  for  the 
benefit  of  her  and  her  heirs,  as  described  above,  to  the  other 
female  heirs.  I  also  give  to  my  said  daughter  Elizabeth  one 
hundred  dollars,  out  of  the  last  payment  to  be  made  on  the 
land  sold  to  Henry  Chunkquiter.  I  also  give  and  bequeath 
unto  my  granddaughter  Rachel  Bosekrans  one  hundred  dol- 
lars, of  the  last  payment  above  mentioned.  I  also  allow  my 
son  Herman  Dumond  to  give  to  my  son  Joseph  Dumond  com- 
mon English  schooling,  at  the  expense  of  him,  my  son  Her- 
man Dumond.  I  also  allow  all  my  farming  utensils,  loom, 
&c.  to  be  sold  at  public  vendue,  and  the  money  arising  firom 
said  sale  to  be  equally  divided  between  my  sons  David,  Her- 
man, William  and  Joseph  Dumond.  I  also  allow  all  my 
grain  in  the  sheaf,  bushel,  ground  or  otherwise ;  all  my  meats, 
potatoes  and  other  vegetables,  to  be  for  the  support  of  my 
widow  and  family.  I  also  allow  my  widow  to  have  the  use 
of  all  my  dresser,  &c.  kitchen  fiimiture  during  her  natural 
life,  and  at  her  death  be  equally  divided  between  my  three 
daughters  mentioned  in  this  will.  My  will  also  is,  that  if 
any  of  my  heirs  above  meutioned  should  die  without  lawful 
issue,  that  the  part  willed  to  them  should  be  equally  divided 
between  the  surviving  heirs.  I  also  allow  that  if  my  son 
Herman  should  die  during  my  wife's  widowhood,  that  she 
should  have  the  profits  of  the  land  willed  to  my  son  Herman, 
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during  her  widowhood,  and  no  loi^r.  I  also  order  all  mf 
lawful  debts  and  funeral  expenses  to  be  paid  out  of  the  sev- 
eral  l^acies,  in  proportion  to  the  sums  allowed  to  each  heir.  I 
also  allow  and  order  mj  executors  to  convey  to  Henry  Chunk* 
quiter  the  lands  sold  to  him,  as  will  appear  in  the  article  of 
sale :  and  I  do  hereby  appoint  Hugh  McAllister  and  Alex- 
ander Borison  of  Fayette  town,  and  county  of  8eneca,  my 
executors  of  this  my  last  will  and  testament,  hereby  revoking 
all  former  wills  by  me  made/^ 

On  the  5th  day  of  March,  1813,  the  testator  duly  made  a 
oodidl  to  his  said  will,  the  contents  of  which  are  not  necessary 
to  be  stated  for  the  purpose  of  presenting  the  questions  arising 
in  the  case.  The  will  and  codicil  were  duly  executed  and 
witnessed.  By  the  will  and  codicU  the  testator  disposed  of  all 
his  property,  real  and  personal.  On  the  13th  of  March,  1813, 
the  testator  departed  this  life,  at  Fayette  aforesaid,  leaving 
the  said  will  and  codicil  unrevoked  and  in  full  force,  which 
was  duly  proved  and  recorded  in  the  surrogate's  office  in  Seneca 
county,  on  the  23d  March,  1813.  The  said  William  Dumond 
left  him  surviving  the  following  named  children  and  grand* 
children  and  heirs  at  law,  to  wit :  David  Dumond,  the  plaintiff 
in  this  suit ;  Herman  Dumond,  who  died  on  the  1st  December, 
1852,  without  issue  and  without  ever  having  married ;  Will- 
iam v.  Dumond,  who  died  in  the  autumn  of  1851,  leaving 
diildren  him  surviving ;  Joseph  Dumond,  who  died  after  his 
Other's  death,  under  age  without  issue,  never  having  married, 
and  was  about  ten  years  old  at  his  father's  death ;  Temper- 
ance Duells,  wife  of  Samuel  Duells,  who  died  since  the  death 
of  her  father,  leaving  one  child  who  is  still  living ;  her  hus- 
band, Mr.  Duells,  died  before  the  death  of  said  Temperance ; 
Elizabeth,  who  was  married  to  Nelson  Bosevilt,  who  died  after 
the  death  of  her  father  about  thirty  years  ago,  leaving  her 
husband  and  two  children,  who  are  still  living ;  Catherine, 
who  is  the  wife  of  George  Stuck,  both  of  whom  are  living ; 
and  Rachel  D.  Rosekrans,  a  granddaughter  of  William  Du- 
mond, who  was  the  daughter  of  Jane  Dumond  Rosekrans,  (a 
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iaxtghiet  of  the  said  William  Dumond,)  who  died  before  th» 
death  of  her  father,  the  said  Bachel  being  still  liying.  Bachdi 
Dninond,  the  widow  of  the  testator,  died  about  29  years  ago* 
After  the  death  of  William  Dumond,  Herman  entered  into 
the  possession  of  the  premises  in  question,  and  continued  in 
such  possession  until  he  conveyed  the  same  to  the  defiendant, 
as  hereinafter  mentioned.  On  the  10th  ddy  of  January,  1839| 
the  said  Herman  Dimiond  sold  and  conveyed  to  the  defendant, 
his  heirs  and  assigns,  by  a  warranty  deed,  for  the  consideration 
of  $6000  expressed  therein,  the  premises  in  question  ;  and  the 
defendant  thereupon  entered  into  the  possession  and  occupation 
thereof,  and  has  ever  since  continued  and  still  continues  in 
TOch  possession  and  occupation  thereof,  claiming  them  as 
owner  in  fee. 

The  justice  before  whom  the  action  was  tried  ordered  judg- 
ment in  favor  of  the  plaintiff,  that  he  recover  one  undivided 
sixth  part  of  {he  premises,  in  fee,  with  $25  for  rents  and  prof- 
its, and  judgment  was  entered  accordingly,  from  which  the 
defendant  appealed. 

The  following  opinion  was  delivered  by  the  justice  before 
whom  the  cause  was  tried : 

T.  R.  Strong,  J.  "  According  to  the  law  in  force  at  the  time 
of  the  death  of  William  Bumond,  in  1813,  by  which  the  con- 
fltruction  and  effect  of  the  devise  must  be  determined,  it  is  clear 
that  the  words,  ^.I  give  and  bequeath  unto  my  son  Herman 
Dumond  100  acres  of  land,  off  the  west  end  of  my  land  on  lot 
No.  22,  in  the  town  of  Fayette,  to  include  the  improvem^itB 
made  by  my  sons  David  and  William  Dumond,'  unless  there 
is  something  ftirther  in  the  will  manifesting  an  intention  to 
pass  a  larger  estate,  gave  to  the  devisee  an  estate  only  for  life. 
Some  words  of  inheritance,  or  evincing  an  intention  to  give  a 
fee,  were,  prior  to  the  revised  statutes  of  1830,  essential  to 
create  such  an  estate.  (Mesick  v.  New,  3  Sdden,  163.  Har- 
vey V.  Olmsted,  1  Comet,  483.) 

It  is  claimed  on  the  part  of  the  def<^dant,  that  the  dause 
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in  tKe  will,  '  I  also  allow  my  son  Herman  Dumond  to  give  to 
my  son  Joseph  Dumond  conmion  English  schooling,  at  the 
expense  of  him,  my  son  Herman  Dumond,'  imposed  a  chaj^ 
upon  the  devisee  in  respect  to  the  land  devised,  and  thus 
enlarged  the  estate  to  a  fee.  The  rule  is  wdl  settled  that  a 
devisee,  without  express  words  of  limitation  or  perpetuity,  will 
pass  a  fee,  if  the  devisee  is  personally  charged  with  a  debt  or 
duty  in  respect  to  the  subject  of  the  devise ;  for  the  reason  that 
if  the  devisee  should  take  an  estate  for  life  only,  he  might  be 
a  loser  by  the  termination  of  his  estate  before  he  could  realize 
from  it  benefits  equal  to  the  charge,  and  hence  it  will  be  re- 
garded that  the  devisor  intended  a  fee ;  but  I  do  not  think 
the  rule  applicable  to  the  present  casa  In  addition  to  the 
devise  of  the  100  acres  of  land,  the  use  of  a  meadow  until  Jo- 
seph Dumond  should  come  to  the  age  of  21  years,  and  consid- 
erable money  and  personal  property  were  given  to  Hennto. 
The  clause  as  to  the  schooling  is  in  a  different  part  of  the  will 
from  the  devise  and  bequests  to  Herman ;  and  assumyig  the 
clause  to  impose  a  charge,  there  is  nothing  in  the  language  of 
the  will  indicating  that  the  famishing  the  schooling  was  in- 
tended to  be  made  a  charge  in  respect  to  the  subject  of  the 
devise.  (Mesick  v.  NeWy  above  died.  2  Preston  on  Estates^ 
243,4.) 

Another  clause  in  the  will  is  also  relied  on  in  behalf  of  the 
defendant,  as  manifesting  an  intention  to  devise  a  fee  to  Hot- 
man.  The  will  makes  provision  for  several  children  of  the 
testator  besides  H^erman,  and  after  the  several  devises  and  be- 
quests, proceeds  :  '  My  wiU  also  is,  that  if  any  of  my  heirs 
above  mentioned  should  die  without  lawful  issue,  that  the 
part  willed  to  them  should  be  equally  divided  between  the 
surviving  heirs.'  It  is  insisted  that  this  clause  implies,  that 
in  case  of  issue  they  would  take,  and  thus  proves  a  design  to 
give  a  fee.  I  think  this  a  sound  position.  The  case  of 
Jackson  v.  Billingerj  (18  John,  368,)  is  directly  in  point  in 
support  of  it.  In  that  case,  there  was  a  devise  to  a  son  of  the 
testator,  of  a  farm,  without  words  of  limitation  or  perpetu- 
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ity,  with  a  claufle  that  ^  if  my  said  son  happen  to  die  un- 
married and  without  lawful  issue/  then  the  estate  to  go  to 
another  |)erson,  it  was  adjudged  that  the  son  took  an  estate 
tail  hy  implication,  which  was  converted  into  a  fee  by*the 
statute.  (See  also  4  Kenfa  Com.  7th  ed.  441,  marginal 
pacing  J  and  cases  there  cited.) 

The  next  succeeding  clause  in  the  will,  'I  also  allow  that 
if  my  son  Herman  should  die  during  my  wife's  widowhood, 
that  she  should  have  the  profits  of  the  lands  willed  to  my  son 
H^man,  during  her  widowhood,  and  no  longer,'  is  not  incon* 
sistent  with  the  intention  to  devise  a  fee  to  Herman ;  it  merely 
gives  an  interest  to  the  wife,  to  which  the  devise  in  fee  was  to 
be  subject.  It  was  manifestly  Ihe  intention  of  the  testator 
that  the  fee  should  not  be  an  absolute  fee  simple ;  this  is  clear 
from  the  limitation  of  the  estate  to  the  surviving  heirs,  on  the 
death  of  any  of  the  heirs  without  lawful  issue.  Whether 
that  intention « can  be  effectuated,  depends  upon  the  construc- 
tion to  be  given  to  the  language  of  the  limitation.  If  the 
words  ^without  lawful  issue'  be  held  to  mean  an  indefinite 
failure  of  issue,  the  limitation  is  too  remote  and  void :  an  es- 
tate tail  was  created,  and  Herman,  by  force  of  the  statute 
abolishing  estates  tail,  took  a  fee  simple ;  but  if  they  are  held 
to  mecm  without  issue  living  at  the  decease  of  the  heir  dying, 
the  fee  devised  was  a  determinable  or  qualified  one,  and  not  a 
fee  taQ,  and  the  limitation  is  good  as  an  executory  devise. 
The  estate  was  then  determinable  upon  the  death  of  the  de- 
visee without  issue,  and  upon  the  happening  of  that  event 
the  estate  passed  to  the  survivors.  The  word  'heirs,'  in  the 
limitation  over,  was  obviously  used  in  the  sense  of  the  term 
'children,'  as  the  only  'heirs  above  mentioned'  in  the  will 
were  the  children  and  a  grandchild  of  the  testator ;  and  the 
clause  is  to  be  read  as  if  the  words  'children  and  grandchild' 
were  in:  the  place  of  the  word  'heirs.'  The  limitation  was 
then  in  effect,  if  any  of  the  children  or  the  grandchild  should 
die  without  lawful  issue,  the  part  willed  to  them  should  be 
equally  divided  bdiween  the  surviving  children  and  the  grand- 
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child.  In  this  view  of  the  limitation,  it  is,  I  think,  appaFent 
that  the  words  ^should  die  without  lawfdl  issue/  refer  to 
the  time  of  the  death  of  the  deceased  child  of  the  testator, 
and  the  words  ^surviving  heirs/  have  reference  to  the  same 
period ;  and  hence  the  limitation  is  valid  by  way  of  executory 
devise.  The  case  appears  to  be  directly  within  the  authority 
of  Anderaon  v.  Jackson^  in  the  court  of  errors  of  this  state. 
(16  John.  382.)  In  that  case  it  was  decided  that  a  limitation 
after  a  devise  to  the  sods  of  the  testator  A.  and  B.,  and  their 
heirs,  &c.  that  if  either  of  the  said  sons  should  die  without 
lawful  issue,  his  share  should  go  to  the  survivor,  meant  issue 
living  at  the  death  of  the  son,  and  was  good  as  an  executory 
devise.  (4  Kenfa  Com.  7th  ed.  278,  marg,  paging ^  and  cases 
there  cited.) 

The  case  of  Lott  v.  Wykoff,  (2  Comst.  355,)  is  supposed  by 
the  counsel  for  the  defendant,  to  be  like  the  present  in  princi- 
ple ;  but  the  difference  between  the  two  is  very  marked  and 
obvious.  The  limitations  over,  in  the  former  case,  were  to 
take  effect  upon  the  regular  expiration  of  the  primary  estates, 
and  were  therefore  remainders  and  not  conditional  limitations ; 
in  this  case  an  estate  in  fee  was  devised,  to  be  determined  up- 
on the  contingency  specified,  and  the  limitation  over  is  an  ex- 
ecutory devise. 

It  follows  from  the  construction  of  the  clause  of  limitation^ 
above  given,  Herman  having  died  without  issue  at  his  de- 
cease, that  the  plaintiff  as  one  of  the  surviving  heirs  or  chil- 
dren of  William  Dumond,  named  in  his  will,  upon  Herman's 
death,  took  a  share  of  the  premises  in  question,  and  conse- 
quently is  entitled  to  recover  in  this  action. 

Judgment  must  therefore  be  given  for  the  plaintiff,  pursu- 
ant to  the  stipulation  in  the  case,  for  one  undivided  sixth 
part  of  the  premises  in  fee,  with  twenty-five  dollars  for  th^ 
rents  and  profits  thereof,  and  with  costs.'' 

The  cause  was  argued  on  the  appeal  by 
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B.  Davis  Noxon^  for  the  appellant 
S.  MathewSy  for  the  reepondent. 

By  the  Court,  Wklles,  J.  The  decision  of  this  case  must 
depend  tipon'the  proper  construction  to  he  given  to  the  will 
of  William  Dumond,  the  father  of  the  plaintiff.  The  will 
was  executed,  and  took  effect  by  the  death  of  the  testator,  in 
the  year  1813,  and  must  he  construed  according  to  the  law  as 
it  then  existed,  which  was  before  the  revised  statutes  were  en- 
acted. By  this  will  the  premises  in  question  were  devised  by 
the  testator  to  his  son  Herman-,  in  the  following  words : 
'^  I  give  and  bequeath  to  my  son  Herman  Dumond  one  hund- 
red acres  of  land,  off  the  west  end  of  my  land  on  lot  No.  22 
in  the  town  of  Fayette,  to  include  the  improvements  made  by 
my  sons  David  and  William  Dumond."'  This  language  gave 
the  devisee  an  estate  in  the  premises  for  his  life  only,  unless 
other  portions  of  the  will  manifest  an  intention  in  the  testa- 
tor to  give  a  larger  estate  ;  or  unless^  from  a  view  of  all  the 
provisions  of  the  will,  such  intention  can  be  discovered.  It 
is  contended,  on  behalf  of  the  defendant,  that  the  subsequent 
clause,  by  which  the  testator  ^' allows '"  his  son  Herman  to 
give  to  his,  the  testator's,  son  Joseph,  common  English  school- 
ing, at  the  expense  of  the  said  Herman,  imposed  a  personal 
charge  upon  the  devisee,  Herman,  in  respect  of  the  land  de- 
vised, the  effect  of  whidi  was  to  enlarge  the  estate  from  one 
for  the  life  of  the  devisee,  to  that  of  a  fee.  That  the  school- 
ing of  Joseph  is  charged  personally  upon  Herman,  I  think 
cannot  be  doubted.  The  difficulty,  if  any,  is  in  determining 
whether  such  charge  was  imposed  in  respect  of  the  land  der 
vised.  All  the  provisions  contained  in  the  will  in  favor  of 
Herman,  are  grouped  together  under  one  item.  They  consist 
of,  Ist^  The  devise  of  the  premises  in  question ;  2d.  The  use 
of  a  certain  meadow,  untU  Joseph  should  arrive  at  the  age  of 
twenty-one  years ;  3d.  A  l^acy  of  $100,  to  be  paid  in  hand ; 
and  4th.  The  bequest  of  all  the  testator's  stock  of  different 
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kinds  of  cattle,  which  had  not  ah-eady  been  disposed  o£  Why 
should  the  charge  of  Joseph's  schooling,  imposed  upon  Her- 
man, be  said  to  be  in  respect  of  one  of  these  provisions  in 
favor  of  the  latter,  rather  than  of  another,  or  in  respect  of  the 
4^100  legacy,  the  use  of  the  meadow  and  the  bequest  of  the 
stock,  or  of  one  or  more  of  them,  rather  than  of  the  100  acres 
of  land  devised,  or  of  any  or  either,  rather  than  of  all  P  Will 
it  do  to  speculate  in  regard  to  the  extent  of  the  burthen  im- 
posed, or  the  value  of  any  or  either  of  the  provisions  in  favor 
of  Herman  ? 

It  seems  to  me  that  the  more  rational  construction  is,  to 
regard  the  charge  to  have  been  in  respect,  or  on  account,  of  all 
the  provisions  made  by  the  testator  in  favor  of  the  individual 
upon  whom  the  charge  was  personally  imposed,  which  would 
embrace  the  devise  of  the  100  acres  of  land  ;  or,  if  any  distinc- 
tion is  to  be  made  between  those  different  provisions,  and  any 
one  of  them  regarded  as  that  in  respect  to  which  the  charge  in 
question  was  imposed,  the  devise  of  the  land  should  be  se- 
lected, as  being  apparently  the  most  substantial  and  adequate 
to  secure  the  object,  which  was  the  schooling  of  Joseph,  then 
about  ten  years  old.  {SprcJcer  v.  Van  Alstyne^  18  Wend, 
200.)  If  this  be  the  correct  vi^w,  it  follows  that  the  effect  of 
the  charge  was  to  enlarge  the  life  estate  of  Herman  in  the 
premises,  which  the  language  of  the  devise,  taken  by  itself, 
would  import,  to  that  of  an  estate  in  fee.  (Mesick  v.  New, 
3  Sdderiy  163,  and  authoritiea  there  cited.  Spraker  v.  Van 
Alstyney  supra.) 

There  is  another  provision  in  the  will  which  not  only  shows, 
by  implication,  that  the  testator  intended  to  give  to  Herman 
a  fee  in  the  premises  in  question,  but  defines  the  kind  of  fee 
which  he  intended  to  give.  After  making  provision  for  sev- 
eral of  his  children,  by  name,  including  that  for  Herman,  and 
after  the  several  devises  and  bequests,  the  wiU  proceeds  as 
follows :  "  My  will  also  is,  that  if  any  of  my  heirs,  above 
mentioned,  should  die  without  lawful  issue,  that  the  part 
willed  to  them  should  be  equally  divided  between  the  survivf 
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ing  heirs."  By  force  of  this  clause,  Herman  took  a  con^ 
dUional/eey  depending  upon  his  leaving  lawful  issue  at  the 
time  of  his  death ;  in  which  case  such  issue  would  take,  and 
if  he  should  die  without  issue  the  condition  would  fail,  and 
the  limitation  over  to  the  smriying  heirs  of  the  testator 
would  he  effectual  by  way  of  an  executory  devise. 

It  is  contended,  however,  on  the  part  of  the  defendant^  that 
the  limitation  is  void  because  of  the  remoteness  of  the  con*^ 
tingency.  That  the  words  in  the  clause  of  the  will  last  cited— 
'^ should  die  without  lawM  issue'' — ^mean  an  indefinite  £sal- 
ure  of  issue.  It  is  not  denied  that  where  an  executory  devise 
was  limited  to  take  effect  after  the  dying  withotU  heirs^  or 
wUhout  isstiey  or  without  lawful  issuer  or  on  failure  of  issue 
of  the  first  taker,  such  and  similar  words,  at  the  time  tiiis  will 
took  effect,  imported  an  indefinite  fitilure  of  issue ;  and  the 
limitation  was  therefore  void,  as  it  might  postpone  the  vesting 
of  the  estate  in  the  executory  devisee  to  a  remote  period,  and 
longer  than  the  law  permitted.  The  courts  of  England  had, 
for  a  period  of  centuries,  held  that  where  a  testator  employed 
such  language  in  a  limitation,  he  intended  by  them  an  indefinite 
failure  of  issue,  unless  a  different  intention  could  be  discovered 
in  the  context,  or  other  parts  of  the  will,  or  from  the  whole 
will  taken  together ;  and  the  courts  of  this  state,  finding  the 
rule  of  interpretation  too  inveterate  to  be  corrected,  short  of  a 
legislative  enactment,  felt  constrained  to  follow  it,  until  the 
absurdity  was  swept  away  by  our  revised  statutes.  The  rule 
is,  nevertheless,  still  in  force  in  reference  to  wills  which  took 
effect  previous  to  its  abolition. 

But  whatever  were  the  merits  or  demerits  of  the  rule,  it 
was  one  of  interpretation  of  the  intention  of  the  testator  in 
the  use  of  the  words  "  dying  without  lawful  issue,"  or  the 
like,  and  was  always  made  to  yield  to  other  w6rds  in  the  will 
indicating  an  intention  that  the  estate  limited  over  should 
vest  upon  fidlure  of  issue  of  the  first  taker,  living  at  his 
death. 

In  looidhg  for  the  intention^  in  this  respect,  of  the  teiitaior 
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in  the  piresent  case,  ds  the  same  is  to  be  gathered  from  all  his 
language  on  the  subject,  we  cannot  fail  to  discorer  that  inten- 
tion  to 'have  been,  that  in  case  of  the  death  of  either  of  his 
own  ohildren,  or  the  grandchild  mentioned  in  the  will,  with" 
out  lawftd  issue  living  at  the  time  of  sttch  death,  the  prop- 
erty, both  real  aKd  personal,  given  to  the  one  so  dyings 
should  go  immediately  to  the  surviving  heu^  of  the  testator. 
It  will  be  perceived  that  previous  to  the  clatise  in  the  will 
directing  the  disposition  of  the  property  given,  in  case  of  the 
death  of  any  of  his  heirs  without  issile,  the  testator  had  made 
provision  for  each  of  his  children  living,  and  his  grandchild^ 
whose  mother,  the  testator's  daughter,  was  dead,  by  name, 
calling  them  his  sons  and  daughters  and  grandchild,  respect- 
ively ;  that  the  case  shows  that  he  disposed  of  all  his  prop- 
erty, real  and  personal,  by  the  will  and  codicil ;  that  in  the 
clause  under  consideration  he  is  speaking  of  any  of  his  Aetra 
above  mentioned  dying  without  lawful  issue,  and  directing 
what  shall  be,  in  such  event,  the  disposition  of  ^Uhepart"  of 
his  estate  ^^taUled  to  tJiem,"  respectively.  It  is  therefore  clear, 
that  by  the  use  of  the  words  "  my  heirs  above  mentioned,'' 
he  intended  his  children  and  grandchild^  for  whom  he  had 
previously  made  provision  in  the  will ;  and  that  by  the  con- 
cluding words  of  the  clause — ^^  should  be  equally  divided  &e- 
tween  the  surviving  heirs" — ^he  intended  the  survivors  of  the 
same  children  and  grandchild  ;  and  I  think  it  equally  dear 
that  by  the  words  '4awftil  issue,''  he  intended  children  or 
issue  of  the  one  dying,  living  at  the  time  of  such  death.  It 
cannot  be  supposed  that  he  used  the  words  in  the  strict  tech- 
nical sense  contended  for,  as  that  might  defeat  his  intention 
to  give  the  share  to  the  survivors  by  postponing  the  time 
when  it  should  vest,  to  an  indefinite  period.  It  is,  on  the 
contrary,  quite  apparent,  from  the  whole  scope  and  tenor  of 
the  will,  that  he  intended,  when  one  of  his  said  children  or 
the  grandchild  should  die  without  lawful  issue,  that  his  or  her 
share  should  vest  immediately  in  the  survivors.  Upon  this 
question  I  concur  entirely  in  the  views  expressed  by  the  just- 
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ioe  who  decided  the  canse  at  the  circuity  as  I  also  do  in  most 
of  the  views  of  the  case  expressed  by  him  on  that  occasion. 
(Foadick  v.  Cornell^  1  John,  440.  Jackson  ex  dem.  Burhans 
V.  Blanchan^  3  id,  292.  Mxfrs  of  Moffat  v.  Strong,  10  id. 
12.  Jackson  ex  dem.  Staais  v.  Stoats^  11  id,  337.  Ander^ 
son  v.  JoAikson  ex  dem,  Edeny  16  id,  382.  Ja>ckson  ex  dem. 
Herkimer  v.  Billingerj  18  id.  368.  Patterson  v.  Ellis'  Eafrs, 
11  Wend,  259.  (7t«^er  v.  Doughty,  23  id.  613.  Sherman  v. 
Sherman,  3  5ar  J.  385.) 

It  is  contended,  with  great  confidence,  by  the  defendant's 
connsel,  that  this  case  is  within  the  principle  otLoU  v.  Wykoff, 
(2  Comst,  355.)  Bat  it  seems  to  ns  the  cases  are  clearly  dis- 
tinguishable. The  latter  case  has  no  application  to  the  pres- 
ent, for  the  reason  that  in  this,  the  first  devisee,  Herman,  took 
a  conditional  fee,  npon  which  a  valid  execatory  devise  coidd 
be  limited,  and  in  that,  the  primary  estates  devised  were  given 
in  tail,  which,  by  the  statute  abolishing  estates  tail,  were  con- 
verted into  estates  in  fee  simple  in  the  tenants  in  tail,  the  in- 
stant the  will  took  effect 

K  the  win  in  the  present  case  had  given  Hennan  Dnmond 
an  estate  tail  in  the  premises  in  question,  the  case  of  Lott  v. 
Wykoffwovld  have  been  in  point,  and  conclusive  in  favor  of 
the  defendant.  But  it  has  been  shown  that  Herman  took  a 
conditional  fee,  and  that  the  devise  over  to  the  testator^s  chil- 
dren and  grandchild  upon  failure  of  the  condition,  was  valid 
and  operative  as  an  executory  devise. 

It  foUowB  that  the  plaintiff,  under  the  &cts  established  at 
the  trial,  is  entitled  to  one  undivided  sixth  part  of  the  one 
hundred  acres  in  question,  and  that  the  judgment  at  the  cir- 
cuit should  be  affirmed. 

[MoKBOB  Gebbbaii  Tbbm,  December  7,  1857.    Johnson^  Welles  and  Smithy 
Justices.] 


118  OASES  IN  THE  SUPREME  OODET. 


Thb  PkopIjB,  ex.  rd.  Micah  Baldwin,  vs.  The  Boabd  of  Su- 

SSdmSl  PBEVIS0E8  OF  LiVIKGSTON  COUNTT. 

Where  the  relator  as  marshal,  appointed  under  the  acts  of  March  12,  and  April 
6, 1855,  to  take  the  census  of  Livingston  county,  presented  to  the  board  of 
supervisors  his  account  against  the  counfy  for  fifty-nine  days'  services  as 
such  marshal  at  $2  per  day,  and  the  board  audited  and  allowed  the  same 
for  forty  days'  services  at  $2  per  day ;  EM  that  it  was  the  duty  of  the  su- 
pervisors to  examine  and  decide  as  to  the  number  of  days  the  marshal  was 
actually  and  necessarily  employed ;  that  in  such  examination  and  decision 
they  acted  Judicially,  and  if  they  committed  an  error  it  formed  no  ground  for 
a  writ  of  mandamus. 

DEMUBBEB  to  the  return  to  an  alternative  mandamus. 
The  alternative  mandamuB  recited  that  the  relator  was 
appointed  by  the  secretary  of  state  to  take  the  census  for  the 
town  of  Lima,  in  the  county  of  Livingston,  pursuant  to  the 
provisions  of  the  act  entitled  ^^  An  act  in  relation  to  the  census 
or  enumeration  of  the  inhabitants  of  this  state/'  passed  March 
12,  1855.  That  the  relator  thereupon  entered  upon  and  dis- 
charged the  duties  of  such  ofElce  until  the  same  was  completed, 
as  required  by  the  act.  That  ^Hhe  said  Micah  Baldvnn  was 
acttioMy  and  necessarily  employed  in  the  discharge  of  the  duties 
of  sadd  officcy  and  in  taking  the  census  and  enumeration  of  the 
inhahitants  ofsaidtovon  ofLiw/iy  as  required  by  said  oxtyfifty^ 
nine  days"  That  the  relator  presented  his  account  for  sudi 
services  to  the  defendants,  duly  made  Qui  and  verified  as  re- 
quired  by  law,  at  a  regular  session  of  the  defendants,  for  al- 
lowance^  &a,  and  that  the  defendants  refused  to  audit  or  allow 
the  said  account.  The  writ  then  commanded  the  defendants 
to  audit  and  allow  the  said  account  for  fifty-mne  days'  services 
as  such  marshal,  at  two  dollars  per  day,  &c.,  or  show  why,  &a 

The  defendants  made  a  return  to  the  writ,  in  the  words  fol- 
lowing: 

"The  board  of  supervisors  of  the  county  of  Livingston  re- 
spectfully certify  to  the  justices  of  the  supreme  court :  That 
at  the  amiual  meeting  of  said  board,  held  puisuant  to  law,  in 
the  month  of  November  last  past,  (1855,)  the  toid  relatot 
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Hicah  Baldwin^  presented  to  said  board  his  acoount  for  fifty- 
nine  days'  services  which  he  claimed  to  have  rendered  as  mar- 
shal in  the  town  of  Lima,  in  said  county,  under  and  by 
yirtue  of  the  act  within  mentioned.  That  said  board,  pursu- 
ant to  the  statute  in  such  case  made  and  provided,  proceeded 
to  examine,  settle,  audit  and  allow  said  account,  and  did  ex- 
amine, settle,  audit  and  allow  the  same.  That  upon  such 
examination  and  settlement,  the  said  board  ascertained  and 
believed,  found  and  determined,  that  said  relator,  Micah  Bald- 
win, was  not  actually  and  necessarily  employed  as  such  mar- 
shal, under  and  by  virtue  of  said  act,  fifty-nine  days ;  and  in 
like  manner  ascertained  and  believed,  found  and  determined, 
that  said  relator  was  not  so  employed  over  forty  days ;  and 
thereupon  said  board  of  supervisors  audited  and  allowed  said 
account  of  said  relator  for  the  sum  of  eighty  dollars,  pursuant 
to  the  statute  and  their  duties  in  that  behalf ;  and  the  said 
board  of  supervisors  say  that  they  have  not  refused  to  audit 
and  allow  the  account  of  said  relator,  Micah  Baldwin,  for  the 
services  rendered  by  him  as  such  marshal,  as  aforesaid." 

The  relator  denLed  to  this  ™tum  for  iBHofficieacy,  and 
the  defendants  joined  in  demurrer. 

James  Wood,  Jun.,  for  the  relator. 

SooU  Lordy  for  the  defendants. 

By  the  Gourty  Welles,  J.  The  13th  section  of  the  act  of 
March  12th,  1855,  in  relation  to  the  state  census,  (ch,  64, 
p.  90,  of  Sess,  Laws  of  1855,)  provides  that  "the  accounts  for 
the  services  of  the  marshals  and  county  clerks,  done  under 
this  act,  shall  be  audited  by  the  supervisors  of  the  county 
where  the  services  are  performed,  except  in  the  city  and  county 
of  New  York,  where  it  shall  be  done  by  the  common  council; 
and  shall  be  assessed,  collected  and  paid  as  part  of  the  contin- 
gent expenses  of  such  city  or  county ;"  and  by  the  3d  section 
of  the  act  of  the  same  session,  passed  April  7th,  (ch.  181, 
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p,  259,)  amending  the  first  mentioned  dot,  each  ^^  marshal  shall 
receive  for  his  services  rendered  under  and  by  virtue  of  the  act 
hereby  amended^  the  sum  of  two  dollars  and  no  more,  for  each 
day  he  is  actually  and  necessarily  employed,  to  be  audited  and 
allowed  by  the  board  of  supervisors  in  the  county  where  he 
shall  reside."  Neither  of  the  above  acts  provides  any  mode 
by  which  the  boards  of  supervisors  shall  determine  the  number 
of  days  any  marshal  has  been  actually  and  necessarily  em- 
ployed in  performing  the  services,  under  the  act.  It  is  not 
contended,  and  cannot  be  successfully,  that  the  claim  of  the 
marshal  must  be  audited  and  allowed  by  the  supervisors  for 
^  any  number  of  days  which  the  former  may  claim,  although 
verified  by  his  oath. 

The  revised  statutes  provide,  that  the  board  of  supervisors 
of  each  coimty  in  this  state  shall  have  power  at  their  an- 
nual meetings,  &c.,  among  other  things,  ^^to  examine,  settle 
and  allow  all  accounts  chargeable  against  such  county,  &c. 
(1  B.  JS.  366,  367,  §  2 ;  subd.  2,  4th  ed.  let  vol  675,  676.) 
The  account  of  the  relator  in  this  case  was  chargeable  against 
the  county  of  Livingston ;  and  it  was  the  duty  of  the  super- 
visors to  examine,  settle,  and  allow  it.  The  acts  under  which 
the  services  were  rendered,  fixed  the  per  diem  allcfwance  there- 
for, and  entitle  him  to  be  paid  at  that  rate,  for  each  day  he 
was  actually  and  necessarily  employed.  It  follows,  necessarily, 
that  the  supervisors  must  examine  and  decide  as  to  the  number 
of  days,  and  when  that  is  determined,  the  rest  of  their  duty 
is  ministerial ;  and  if  they  omit  to  discharge  it,  a  mandamus 
will  Ke  to  compel  them. 

But  in  the  examination  and  decision  of  the  question  of  the 
number  of  days  the  marshal  was  actually  and  necessarily  em- 
ployed, the  board  of  supervisors  act  judicially;  and  if  they 
commit  an  error  in  their  decision,  it  forms  no  ground  for  the 
writ  of  mandamus.  This  is  a  principle  too  well  settled  to  re- 
quire the  citation  of  any  authority  to  prove  it. 

It  is  claimed  by  the  relator  that  the  return  is  defective,  in 
not  answering  the  statement  in  the  writ  that  the  relator  was 
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actually  and  necessarily  employed  fifty-^nine  days.  The  return 
states  that  the  relator  presented  his  account  for  fifty-nine 
days,  and  that  the  defendants  thereupon  examined,  settled 
and  allowed  the  said  account.  That  upon  such  examination 
and  settlem^it,  they  ascertained  and  believed,  found  and  de- 
termined, that  the  relator  was  not  actually  and  necessarily 
employed  as  such  marshal  fifty-nine  days,  and  in  like  manner 
ascertained  and  beUeved,  found  and  determined,  that  he  was 
not  so  employed  over  forty  days,  and  thereupon  the  super- 
visors audited  and  allowed  said  account  for  the  sum  of  eighty 
dollars ;  and  they  deny  that  they  have  reAised  to  audit  and 
allow  the  relatoi^s  account  for  services  rendered  by  him  as 
such  marshal 

If,  in  determining  the  number  ef  days  the  relator  was  em- 
ployed as  such  marshal  under  the  aforesaid  acts,  the  board  of 
supervisors  acted  judicially,  the  number  of  days  the  relator 
was  in  fiict  BO  employed  wa«,  in  respect  to  this  proceeding  by 
mandamus,  wholly  immaterial.  The  return  shows  that  the 
defendants  had  judicially  determined  that  question,  and  such 
determination  must,  in  this  proceeding,  be  regarded  as  final 

It  is  sufficient  to  say  in  conclusion,  that  we  concur  fully  in 
the  views  of  Mr.  Justice  Smith,  expressed  when  these  parties 
were  before  him  upon  this  same  question,  80  reported  in  12 
Sow.  Pr.  JR.  204. 

Judgment  should  therefore  be  given  for  the  defendants  on 
tlie  demurrCT. 

[MossoB  Qbhsbaii  TbsK|  December  7, 1867.    Johauonf  WeUes  and  BmUh, 
Justices.] 
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The  Samb  vs.  The  Same. 

Where,  in  an  action  against  two  persons  aji  makers  of  a  promissory  note,  the 
defense  set  up  is  that  the  note  was  executed  under  duress  of  imprisonment 
of -one  of  the  makers,  and  to  procure  his  release  therefrom,  and  was  signed 
by  the  other  as  his  surety,  the  principal  is  not  a  competent  witness  for  the 
surety,  to  prove  the  defense ;  the  defendants  being  jointly  interested  in  the 
matters  offered  to  be  proved. 

Where  an  arrest  is  rendered  regular  and  lawftd,  in  form,  by  the  peijury  of  the 
plaintiff,  he  should  not  be  permitted  to  derive  any  benefit  from  it. 

Where  a  creditor  residing  in  Canada,  for  the  purpose  of  procuring  the  arrest 
of  his  debtor,  a  resident  of  this  state,  while  temporarily  in  the  former  coun- 
try, made  an  afiSdavit  in  which  he  swore  that  such  debtor  was  about  to 
leave  Canada,  with  the  intent  and  design  to  defraud  him  of  his  debt ;  such 
creditor  in  fact  having  no  reason  to  believe  the  fact  stated  in  such  affidavit ; 
and  in  order  to  procure  his  release  from  the  arrest  thus  procured,  the  debtor 
executed  a  note  for  the  amount  of  the  debt,  with  a  surety ;  ffeld  that  the 
note  was  void  as  having  been  obtained  by  duress. 

Where  there  is  an  arrest  for  improper  pupioses,  without  a  Just  cause ;  or, 
where  there  is  an  arrest  fer  a  just  cause,  but  without  lawful  authority ;  or, 
where  there  is  an  arrest  for  a  just  cause  and  under  lawful  authority,  for  un- 
lawful purposes,  it  may  be  construed  a  duress. 

APPEALS  from  judgments  on  reports  of  a  referee.  Both 
appeals  were  heard  together.  The  actions  were  brought 
to  recover  the  amounts  of  two  promissory  notes,  both  dated 
Niagara,  C.  W.,  January  17th,  1855,  made  by  the  defend- 
ants, each  for  the  sum  of  $250,  with  interest,  both  payable  at 
the  oflSce  of  Wm.  Breck  &  Co.,  Bochester,  N.  Y.,  one  in  three 
months  and  the  other  in  six  months  from  date.  Both  notes 
were  payable  to  the  order  of  the  defendant  Samuel  Brown. 
The  defense  interposed  in  each  case  was  that  the  notes  were 
executed  under  duress  of  imprisonment  of  the  defendant  Grran- 
nis  and  to  procure  his  enlargement  therefrom,  and  were  exe- 
cuted by  the  defendant  Brown  as  surety  of  the  defendant 
Grannis. 

The  actions  were  both  referred  to  a  sole  referee,  and  both 
came  on  for  trial  together  before  the  referee,  in  November, 
1856,  when  the  following  evidence  was  given  and  proceedings 
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had.  The  plaintiff  proved  the  execution  of  the  notes  by  the 
defendants,  the  indorsement  of  them  by  the  defendant  Brown, 
and  the  amount  due  thereon  respectively,  and  rested.  The 
defendant  Thomas  Grannis,  jun.  was  then  sworn  as  a  witness. 
The  defendants'  couDsel  offered  to  examine  him  in  behalf  of 
his  co-defendant  Brown  on  the  subject  of  the  duress  set  up  in 
the  answers.  The  plaintiff's  counsel  objected  to  such  exam- 
ination, on  the  ground  that  Grannis  was  jointly  interested 
with  Brown  on  that  subject.  The  referee  sustained  the  objec- 
tion, and  the  counsel  for  Brown  excepted.  The  defendant 
Brown  was  then  sworn  and  examined  as  a  witness  for  his  co- 
defendant  Grannis,  without  objection,  and  testified  in  sub- 
stance as  follows  :  That  the  notes  in  question  were  signed  by 
binn  for  the  accommodation  of  Grannis  and  as  surety  for  him. 
That  they  were  made  at  Niagara,  Canada.  That  he,  the  wit- 
ness, and  Grannis  resided  at  Bochester.  That  they,  the  wit- 
ness and  Grannis,  were  on  their  way  to  Toronto,  for  the  purpose 
of  doing  some  business  there  ;  that  when  they  arrived  at  Ni- 
agara, they  waited  on  the  dock  to  take  the  boat  for  Toronto 
when  she  should  start.  That  just  before  the  boat  was  going 
to  start,  the  sheriff  came  up  and  arrested  Grannis  upon  a  bail- 
able capias,  at  the  suit  of  George  B.  Bedfield,  in  an  action 
upon  promises,  commenced  in  the  court  of  queen's  bench  in 
Canada.  Immediately  after  the  arrest  of  Grannis,  he  with 
the  sheriff  and  witness  went  up  to  the  office  of  Bedfield,  who 
told  Grannis  he  was  very  glad  to  see  him.  That  he  had  been 
waiting  quite  a  little  while  to  see  "him  in  Canada.  Grannis 
asked  him  what  he  wanted  of  him.  Bedfield  told  him  he  had 
a  demand  against  him  of  $500.  Grannis  told  him  he  had  no 
means  of  paying  it  there  ;  that  he  had  money  at  home.  Bed- 
field  said  he  had  got  to  pay  or  secure  it,  or  go  to  jail.  Grannis 
said  he  had  no  way  of  securing  it,  unless  Brown  was  good. 
Then  Bedfield  asked  the  witness  what  property  he  had,  and 
the  witness  told  him ;  whereupon  the  notes  in  question  were 
made  and  executed  by  the  defendants  and  indorsed  by  the  de^ 
fendant  Brown,  and  Grannis  was  discharged  from  the  arrest* 
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It  appeared  that  Bedfield  had  a  good  caofie  of  action  againflt 
Grannifi  and  one  Swan,  for  money  paid  for  them  as  indorser 
of  a  note,  to  the  amount  of  $500  and  upwards.  It  also  ap- 
peared by  the  etidence  of  Brown^  that  Grannis  had  a  place  of 
business  in  Toronto  and  Hamilton^  in  Canada,  for  selling 
oysters,  and  was  over  there  frequently. 

The  arrest  of  Grannis  was  made  by  virtue  of  a  statute  of 
Upper  Canada,  which  was  given  in  evidence,  and  was  in  words 
and  figures  following : 

"  8th  Victoria,  cap.  48,  §  44.  And  be  it  enacted,  that  from 
and  after  the  passage  of  this  act,  no  person  shall  be  arrested 
or  held  to  bail  to  any  civil  suit  where  the  cause  of  action  shall 
not  amount  to  £10,  lawful  money  of  the  province*  And 
where  the  cause  of  action  shall  amount  to  £10  and  upwards, 
it  shall  not  be  lawful  for  the  plaintiff  to  proceed  to  arrest  the 
body  of  the  defendant  or  defendants,  unless  an  affidavit  be 
first  made  by  such  plainti£P,  his  servant  or  agent,  of  such  cause 
of  action,  and  the  amount  justly  and  truly  due  to  said  plaint- 
iff from  said  defendant ;  and  also  that  said  plaintiff,  his 
servant  or  agent,  hath  good  reason  to  believe,  and  doth  verily 
believe,  that  the  defendant  is  immediately  about  to  leave 
Upper  Canada,  with  intent  and  design  to  defraud  the  plaintiff 
of  his  said  debt." 

The  affidavit  made  by  Bedfield,  upon  which  to  procure  said 
arrest  under  the  above  statute,  was  in  the  words  and  figures 
following : 

^^  In  the  Queen's  Bench.  County  of  Lincoln,  one  of  the 
united  counties  of  Lincoln  and  Welland,  to  wit :  G^oi^ 
Brooks  Bedfield,  of  the  town  of  Niagara,  esquire,  maketh  oath 
and  saith  that  Thomas  Grannis  the  younger  is  justly  and  truly 
indebted  to  this  deponent  in  the  principal  sum  of  one  hund- 
red and  thirty-seven  pounds  and  ten  shillings,  of  lawful  money 
of  Canada,  for  money  paid  by  this  deponent  for  the  said 
Thomas  Grannis  the  younger,  at  his  request ;  and  this  depo- 
nent further  saith,  that  he  hath  good  reason  to  believe,  fmd 
doth  verily  believe,  that  the  said  Thomas  Grannis  the  younger 
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is  immediately  about  to  leave  Upper  Canada,  with  the  intent 
and  design  to  defiraud  this  deponent  of  the  said  debt. 

GxoRGE  Brooks  BK)nELD. 
Bwom  before  me  at  Niagara,  in  the  coimty  of  Lincoln,  this 
17th  day  of  January,  1855. 

John  M.  Lowdsb,  a  Oom'r  for  taking  affidavits 
in  the  qneen's  bench  in  said  county/' 

There  was  other  evidence  given  which  it  is  unnecessary  here 
to  state.  The  referee  reported  in  favor  of  the  plaintiff  in  each 
case  for  the  amount  of  the  respective  notes  and  interest,  upon 
which  judgments  were  duly  entered.  The  reports  stated  the 
foregoing  facts,  and  also  that  the  affidavit  made  by  Bedfield 
was  in  full  compliance  with  the  statute  of  Canada,  but  that 
as  matter  of  fact  he  had  no  reason  to  believe  that  Grannis 
was  about  to  depart  with  the  intent  stated  in  the  affidavit. 

The  defendants  appealed  from  these  judgments.  The  cases 
are  precisely  alike,  except  that  the  first  action  was  brought 
upon  the  note  falling  due  in  three  months,  and  the  second 
upon  the  one  falling  due  in  six  months  from  their  date. 

S.  Mathews  J  for  the  appellants. 

W.  F.  GoggsweUy  for  the  respondent. 

By  the  Oourt^  Welles,  J.  The  first  question  to  be  determ- 
ined^ is  whether  the  referee  properly  excluded  the  evidence 
offered  by  the  witness  Grannis,  one  of  the  defendants.  And 
it  seems  to  me  that  the  evidence  was  properly  excluded,  within 
the  principle  of  the  case  of  Dean  v.  Thornton  and  Dutton, 
(3  Kern.  266.)  That  was  an  action  brought  for  entering  the 
plaintiff's  close  and  cutting  down  and  carrying  away  timber. 
The  cutting  and  carrying  away  the  timber,  by  the  defendant, 
was  proved.  Button  was  sworn  as  a  witness  for  Thornton, 
who  offered  to  prove  by  him  the  sale  of  the  timber  in  ques- 
tion to  him,  Thornton.  The  plaintiff's  counsel  objected  to 
his  competency  to  prove  this  fact,  and  the  referee  before 
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whom  the  cause  was  tried,  sustained  the  objection.  The  de* 
fendant  Thornton  offered  Dutton  to  prove  the  same  fact,  and 
the  same  objection  and  ruli^  were  had.  The  referee  found 
in  favor  of  the  plaintiff,  against  both  defendants,  upon  which 
judgment  was  rendered,  which  was  affirmed  by  the  supreme 
court.  On  appeal  to  the  court  of  appeals,  the  judgment  of 
the  supreme  court  was  affirmed.  I  am  imable  to  distinguish 
that  case,  in  respect  to  the  present  question,  firom  this  one. 
In  the  matter  offered  to  be  proved  in  both  cases,  the  defend- 
ants were  jointly  interested,  because  the  proof  which  would 
exonerate  one,  would  necessarily  discharge  the  other,  provided 
it  were  received  on  behalf  of  both. 

The  next  question  is,  whether  the  facts  proved  on  the  trial, 
and  found  by  the  referee,  established  that  the  notes  upon 
which  the  actions  were  brought,  were  obtained  by  Bedfield, 
by  duress,  so  as  to  avoid  the  notes  in  his  hands.  My  opinion 
is  that  they  were  so  obtained. 

The  referee  reports  that  Bedfield  had  no  reason  to  believe 
that  Grannis  was  about  to  depart  with  the  intent  stated  in 
the  affidavit.  He  might  have  added,  with  entire  propriety, 
that  Bedfield  did  not  so  believe ;  as  upon  the  evidence  there 
was  no  pretense  for  such  an  allegation,  and  he  could  not  have 
entertained  such  belief  without  stultifying  himself,  which  the 
law  will  not  permit  him  to  do. 

Although  the  arrest  was  according  to  the  forms  of  the 
^  law  of  the  country  where  it  was  made,  and  for  a  debt  justly 
due  from  Grannis  and  Swan  to  Bedfield,  these  circumstances 
did  not  justify  Bedfield  in  procuring  the  arrest.  The  arrest 
was  made  r^ular  and  lawftd  in  form  by  the  perjury  of  Bed- 
field,  and  he  should  not  be  permitted  to  derive  any  benefit 
from  it.  The  rule  is,  that  where  there  is  an  arrest  for  im- 
proper purposes,  without  a  just  cause ;  or,  where  there  is  an 
arrest  for  a  just  cause,  but  without  lawful  authority;  or, 
where  there  is  an  arrest  for  a  just  cause  and  under  lawftd  au- 
thority, for  unlawful  purposes,  it  may  be  construed  a^  duress. 
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(Richardson  v.  Duncan,  3  New  Hamp.  B.  508.     Watkina  v. 
Bairdy  6  Jlfa«8.  jB.  506.) 

The  defendant  Brown^  being  surety  on  the  note,  may  avail 
himself  of  the  duress  of  his  principal  (Thompson  v.  Loch^ 
woody  15  John.  256.)  The  judgments  should  therefore  be 
reversed  and  new  trials  ordered,  with  costs  to  abide  the  event 

Ordered  accordingly. 

[MoiTBOB  GsiTBBAL  Tbbjc,  December  7,  1857.    JoTuuonf  T,  R.  ^ong  and 
W^Bmj  Justices.] 


•  •  • 


Ebwik  vs.  Voobhbes. 

Fraud  is  a  question  of  fact  for  a  jury,  where  there  is  any  evidence  tending  to 
establish  it.  But  whether  the  evidence  tends  to  establish  fraud,  or  not,  is 
always  a  quesUon  of  law  for  the  court. 

An  application  for  a  commission  to  take  testimony  is  a  mo^ton,  as  defined  in 
sec.  401  of  the  code,  and  must  be  made  within  the  district  in  which  the 
action  is  triable,  or  in  a  county  adjoining  that  in  which  it  is  triable. 

Accordingly,  where  the  place  of  trial  was  the  county  of  Stevben^  and  a  com- 
mission was  issued,  and  the  interrogatories  settled  and  allowed,  by  the  coun- 
ty judge  of  Onondaga  county,  upon  notice :  Held  that  the  county  judge 
had  no  power  to  hear  the  application  and  allow  the  commission,  and  that 
the  deposition  taken  under  such  commission  was  properly  rejected. 

A  county  judge  has  no  power  or  authority  to  settle  and  allow  interrogatories, 
to  be  annexed  to  a  commission,  ivan  action  pending  in  the  supreme  couri 

APPEAL  from  a  judgment  entered  at  a  special  term,  upon 
the  verdict  of  a  jury.  The  action  was  brought  upon  a 
written  contract  between  the  parties,  dated  November  29, 
1852,  by  which  the  plaintifT  sold  to  the  defendant  the  timber 
standing  upon  a  lot  owned  by  him,  in  Steuben  county,  for 
the  sum  of  $7500,  payable  in  installments  at  different  times. 
The  action  was  brought  to  recover  the  last  installment.  The 
defense  was,  that  the  defendant  was  induced  to  enter  into  the 
contract  by  the  fraudulent  representations  of  the  plaintiff  as 
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to  the  number  of  trees  upon  the  lot,  and  that  the  contract 
was  therefore  null  and  void.  The  cause  was  tried  at  the 
Steuben  circuit,  in  May,  1856.  The  plaintiff  had  a  verdict 
for  the  amount  due  upon  the  contract,  with  interest.  The 
&cia  are  sufficiently  set  forth  in  the  opinion. 

Sedgtaickj  Andrews  &  Kennedy j  for  the  appellant. 
W.  Barnes f  for  the  respondent. 

By  the  Court,  Johnson,  J.  It  is  fairly  to  be  inferred,  I 
think,  from  the  evidence,  that  the  number  of  trees  upon  the 
land,  at  the  time  of  making  the  contract,  was  much  less  than 
the  plaintiff  had  been  informed  it  was,  according  to  his  rep- 
resentations to  the  defendant.  This,  however,  is  of  no  mo- 
ment in  this  action,  unless  the  representations  were  fraudulent. 
It  is  not  alleged  in  the  answer,  nor  is  there  any  thing  in  the 
evidence  to  show,  that  the  plaintiff,  at  the  time  he  entered 
into  the  contract,  had  any  knowledge  of  the  number  of  trees, 
except  what  he  had  derived  from  others,  who  had  counted 
them  with  a  view  of  making  a  purchase. 

The  law  will  not  presume  that  the  owner  of  land  knows 
the  number  of  trees  standing  in  a  forest  upon  it,  in  the  ab- 
sence of  proof  of  such  knowledge.  But  here  the  defendant 
was  expressly  informed  by  the  plaintiff,  that  he  did  not  know 
the  number  of  trees,  except  as  he  had  been  informed.  If  the 
exact  number  of  trees  was  deemed  a  matter  of  imporljance  by 
the  defendant,  in  making  the  contract,  he  had  an  opporta- 
nity  to  count  them,  and  might  have  counted  for  himself. 
Though  he  might,  if  he  chose,  instead  of  going  to  that  ex- 
pense and  trouble,  rely  upon  the  information  in  that  respect 
which  the  plaintiff  pretended  to  possess,  holding  him  responsi- 
ble for  a  correct  and  truthful  statement  of  such  information* 
Neither  party  could  expect  in  such  a  transaction  as  the  sale 
of  standing  timber,  to  arrive  at  any  thing  like  accuracy  in 
respect  to  quantity,  when  such  timber  should  be  reduced  to 
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sqtiare  timber  or  boards.  Because,  even  if  the  number  of  trees 
could  be  accurately  ascertained,  the  contents  of  each,  stand- 
ing, in  cubic  feet,  or  board  measure,  must  necessarily  be  mat- 
ter of  opinion  merely. 

And  taking  the  answer  to  be  true,,  as  to  what  the  plaintiff 
represented  to  the  defendant  he  had  been  told  by  different 
persons  who  professed  to  have  counted  the  trees  standing,  it 
must  have  appeared  that  some  had  made  the  number  one 
third,  and  some  one  half,  less  than  others.  A  discrepancy  so 
great  in  the  statements  of  persons  who  pretended  to  have 
ascertained  the  exact  number  by  count,  must,  it  would  seem, 
have  attracted  the  attention  of  a  person  accustomed  to  deal 
in  such  property.     How  much  reliance  he  must  have  placed  ^^ 

upon  such  statements,  respecting  the  number  of  trees,  would     <> 
have  been  a  question  for  the  jury,  had  the  case  been  sub- 
mitted to  them. 

The  gist  of  the  defense  consisted  in  the  aUegation  that  the 
plaintiff  misrepresented,  to  the  defendant,  the  information 
which  had  been  communicated  to  him  by  the  several  persons 
who  had  undertaken  to  count  the  standing  trees,  with  intent 
to  mislead  and  deceive,  and  by  that  means  did  mislead  and  ( 

deceive  the  defendant  in  respect  to  the  number  of  trees,  and 
the  quantity  of  timber  and  lumber  they  contained. 

This  the  defendant  was  bound  to  prove  affirmatively,  or  his 
defense  failed  entirely.  The  onus  was  upon  him  of  proving, 
not  only  what  statements  the  plaintiff  made  to  the  defendant, 
but  also^e  statements  made  to  the  plaintiff,  by  the  persons 
who  had  counted,  or  who  professed  to  have  counted,  the  trees. 
This  he  undertook  to  do.  But  when  the  evidence  was  closed, 
there  was  manifestly,  as  it  seems  to  me,  nothing  in  it  which 
tended  in  any  degree  to  establish  the  fact  of  misrepresenta^ 
tion.  There  was  nothing  to  show  that  Bliss  had  not  made 
the  precise  statement  to  the  plaintiff  which  the  plaintiff  made 
to  the  defendant.  And  the  representation  contained  in  the 
answer,  in  reference  to  Packer's  statement,  was  shown  upon 
the  trial  to  be  substantially  true,  as  to  the  number  ascer- 
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tained  by  him,  and  his  commumcation  to  the  plaintiff.  He, 
it  seems^  wanted  timber  for  a  particular  pmpoee,  and  counted 
about  1500  trees  which  would  answer  for  that  purpose,  reject- 
ing some  two  or  three  hundred  trees  which  others  had  marked 
as  fit  to  be  cut  for  timber  or  boards.  And  it  appears  firom 
his  testimony,  that  he  informed  the  plaintiff  how  he  had 
counted,  and  what  he  had  rejected  as  unfit  for  his  particular 
use.  Fraud  is  a  question  of  fact  for  a  jury  where  there  is 
any  evidence  fairly  tending  to  establish  it.  But  whether  the 
evidence  tends  to  establish  fraud,  or  not,  is  always  a  question 
of  law  for  the  court.  The  learned  justice  was  right,  therefore, 
in  directing  a  verdict  and  refusing  to  submit  the  question  of 
fraud  to  the  jury.  It  follows  that  the  judgment  must  be  sus- 
tained, unless  there  was  some  error  committed  upon  the  trial, 
in  receiving  or  rejecting  evidence. 

The  evidence  offered  by  the  defendant,  to  prove  the  quantity 
of  the  hewed  timber  in  cubic  feet,  or  board  measure,  was  prop- 
erly rejected  as  inmiaterial.  The  main  question  was  as  to 
the  number  of  trees,  which  the  plaintiff  had  been  informed 
there  were  standing  upon  the  premises.  If  he  had  misrepre- 
sented in  this  particular,  it  was  in  no  respect  material  whether 
the  less  number  made  more  or  less  lumber  in  cubic  feet,  or 
board  measure,  than  the  general  average  of  the  whole  num- 
ber. The  plaintiff  could  not  set  up  that  one  half  the  number 
of  trees  had  produced  more  lumber  than  the  whole  had  been 
estimated  at.  But  in  any  view,  the  evidence  was  wholly  im- 
material, until  some  evidence  had  been  produced  tending  to 
make  out  fraud. 

The  evidence  offered,  to  prove  the  number  of  trees  actually 
ascertained  by  Bliss,  at  the  count  made  by  him,  was  properly 
rejected.  The  question  was,  what  statement  did  Bliss  make 
to  the  plaintiff  on  the  subject,  and  not  what  he  knew,  or  had 
in  fact  ascertained,  before  making  such  statement.  If  Bliss 
deceived  the  plaintiff,  the  defendant  cannot  avail  himself  of 
that  deceit  in  this  action.  The  evidence  offered  had  no  tend- 
ency  to  prove  the  plaintifi^s  statements  to  the  defendant  to 
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be  untrue.    Its  tendency  wonld  have  been  to  prove  that  Bliss 
bad  deceived  the  plaintiJBr,  which  was  wholly  immaterial. 

But  a  more  important  question  arises,  upon  the  rejection  of 
the  commission,  and  the  examination  of  Bliss  as  a  witness, 
taken  under  it  The  commission  was  issued,  and  the  interrog- 
atories  settled  and  allowed,  by  the  county  judge  of  Onondaga 
county,  upon  notice.  The  place  of  trial  designated  was  Steu- 
ben county,  in  which  the  plaintiff  resided,  and  where  the 
timber  was  situated.  The  plaintiff  did  not  appear  before  the 
county  judge,  upon  the  application  for  the  commission,  near 
upon  the  settlement  and  allowance  of  interrogatories.  After 
the  most  carefdl  consideration  of  the  question,  I  have  come 
to  the  conclusion  that  the  commission,  and  the  depoaijion  of 
the  witness,  were  properly  rejected.  Under  the  revised  stat- 
utes, although  certain  judges  of  county  courts  acted  as  supreme 
court  commissioners,  and  performed  certain  of  the  duties  of  a 
judge  of  the  supreme  court  at  chambers,  the  power  to  award 
a  commission,  to  examine  a  witness  in  actions  in  the  supreme 
court,  was  expressly  withheld  from  all  supreme  court  com- 
missioners and  judges  of  any  county  courts.  (2  B.  S.  394.) 
The  judiciary  act  authorized  an  application  for  a  commission^ 
in  any  action  at  law,  in  the  supreme  court,  to  be  made  to  any 
justice  of  the  supreme  court,  or  county  judge  at  chamb^B,  in 
the  county  of  his  residence,  in  whatever  county  of  tihe  state 
the  venue  in  such  action  might  be  laid.  Then  followed  the 
code,  in  which,  as  I  think,  the  powers  conferred  by  the  judi- 
ciary act,  in  this  respect,  upon  all  supreme  court  and  county 
judges  are  taken  away,  and  the  power  limited  to  judges  within 
the  county  in  which  the  action  is  triable,  or  in  an  adjoining 
county.  Section  403  confers  upon  the  county  judge,  wit^ 
his  county,  the  powers  of  a  judge  of  the  supreme  court  at 
chambers,  according  to  the  existing  practice,  except  as  other- 
wise provided  in  the  code.  Section  401  prescribes  where  all 
motions,  in  actions,  must  be  made.  This  section  provides  that 
all  motions  must  be  made  within  tUe  district  in  which  the  ac- 
tion is  triable,  or  in  a  county  adjoining  that  in  which  it  k 
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triable.  The  application  in  question  was  clearly  a  motion,  as 
defined  in  this  section.  The  action  was,  at  the  time  the  mo- 
tion was  made,  triable  in  Steuben  county  only,  within  the 
intent  and  meaning  of  §  401.  This,  in  my  opinion,  is  entirely 
clear,  and  the  weight  of -f^uthority  is  decidedly  in  favor  of  this 
exposition.  It  follows,  in  my  opinion,  inevitably,  that  the 
county  judge  of  Onondaga  county  had  no  power  to  hear  the 
application,  and  order  the  commission.  It  is  a  statutory 
power,  and  it  can  scarcely  be  pretended  that  the  county  judge 
had  power  to  hear  and  determine  an  application  in  a  county 
where  the  party  had  no  right  to  make  it.  It  is  ai^ed  that 
the  code  does  not  take  away  the  power  conferred  by  the  judi- 
ciary act  upon  county  judges,  in  this  particular.  But  it  will 
be  found,  I  think,  that  it  does,  by  the  most  clear  and  decisive 
implication.  The  power  is  only  conferred  by  implication,  in 
the  judiciary  act.  Its  language  is,  '^an  application  may  be 
made''  "to  any  justice  of  the  supreme  court,  or  county  judge, 
at  chambers  in  the  county  of  his  residence,"  &c.  It  only  pre- 
scribes, in  terms,  where  the  application  may  be  made,  but  by 
implication  confers  the  power  upon  the  officer  named  in  the 
county,  to  hear  and  determine^  The  code,  in  the  section  re- 
ferred  to,  prescribes  the  county  in  which  the  motion  must  be 
made,  and  as  clearly,  and  by  the  same  implication,  takes  away 
the  power  jfrom  all  judges  residing  elsewhere.  The  judge 
granting  the  order  for  the  commission,  having  no  power  to 
hear  the  application  in  this  action,  the  commission  was  a  nul- 
lity and  no  regular  deposition  could  be  taken  under  it. 

But  if  I  am  mistaken  in  this,  the  county  judge  had  no 
power  or  authority  to  settle  and  allow  interrogatories.  This 
is  a  distinct  and  separate  matter  from  ordering  or  allowing  a 
commission  to  issue.  Under  the  revised  statutes  he  had  no 
such  power,  and  the  judiciary  act  did  not  confer  it.  Under 
the  last  named  act,  the  interrogatories  were  still  to  be  settled 
by  a  justice  of  the  supreme  court.  (2  B.  S.  394,  §  14)  At 
the  adoption  of  the  code,  there  was,  therefore,  no  existing 
praotioe  of  county  judges,  in  any  county,  settling  interroga- 
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tones  to  be  annexed  to  a  commission  in  actions  in  the  su- 
preme court. 

Upon  either  of  these  grounds  the  deposition  was  properly 
rejected. 

The  judgment  must  therefore  be  affirmed. 

[MoKBOB  Qbbbbal  Tbbx,  December  7, 1857.    Johnson,  Welles  and  Smiih, 
Josticefl.] 


Ely  and  others  vs.  The  City  or  Rochestkb. 

Where  a  mnnicipal  corporation,  by  virtue  of  the  power  conferred  by  its 
charter,  attempts  to  exercise  the  right  of  eminent  domain,  not  by  taking 
private  property  for  public  use,  but  by  repairing,  improving  and  fitting  for 
a  safer  and  more  convenient  public  use  that  which  has  already  been  taken, 
the  power  to  do  the  act — in  the  absence  of  any  limitation  placed  thereon  by 
the  sovereign  authority — necessarily  includes  the  right  of  determining  upon 
tbe  plan  and  mode  of  doing  it  No  action,  therefore,  will  lie  to  restrain  the 
corporation  firom  doing  the  work  upon  the  plan  adopted  by  it. 

Thus  where,  in  an  action  against  the  city  of  Rochester,  it  appeared  firom  the  com- 
plaint that  the  corporation  was  proceeding  to  rebuild  upon  a  specified  plan 
a  bridge  across  the  Genesee  river.  Upon  the  same  site  on  which  a  bridge  had 
been  maintained  and  used,  as  a  public  thoroughfare  for  a  number  of  yean, 
and  the  ground  of  the  action  was  that  the  bridge,  if  constructed  upon  such 
plan  would,  when  completed,  cause  an  addition  to  the  back  water,  upon  the 
plaintiff'  mills,  in  periods  of  high  water,  and  occasion  a  detention  of  their 
mills  longer  than  would  otherwise  occur  fh>m  that  cause,  and  thus  produce 
izyury  and  damage  to  the  plaintifih,  for  an  indefinite  period ;  and  that  an- 
other plan  might  be  adopted  and  carried  out,  with  less  prejudice  to  the 
interests  of  the  plaintiff^ ;  the  right  of  the  public  to  a  passage  over  the  river, 
by  means  of  a  bridge,  and  the  right  of  the  city,  in  its  corporate  character, 
to  construct  a  bridge  at  that  point,  not  being  questioned ;  and  there  being 
no  pretense  that  the  plan  adopted  was  not  in  every  respect  suitable  and 
proper  for  the  bridge,  so  far  as  related  to  the  public  interests  and  conven- 
ience ;  Hdd  that  this  was  not  a  case  in  which  the  law  gav«  a  right  of  action 
to  the  plaintiffs. 

The  authority  which  the  corporation  attempts  to  exercise,  in  such  a  case,  is 
of  a  public  nature,  and  for  the  interests,  necessities  and  convenience  of  the 
public ;  and  being  lawful  in  its  character,  all  private  rights  and  interests  are, 
to  a  certain  extent,  subordinate  to  it.  The  injury,  if  any,  resulting  to  indi- 
vidual rights,  from  such  acts,  is  damnum  absque  injuriay  for  which  no  ao- 
tioD  lies. 


M  iss 
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Ely  r.  City  of  Bochester. 

THIS  was  an  appeal  from  a  judgment  rendered  at  epecial 
term,  against  the  plaintiff,  upon  demurrer  to  the  oomplaint. 
The  suit  was  instituted  to  restrain  the  erection  of  a  bridge 
across  the  Genesee  river,  in  the  city  of  Rochester,  upon  the 
plan  proposed  by  the  defendants,  on  the  ground  that  the  erec- 
tion would  obstruct  the  passage  of  the  water  in  the  stream, 
and  set  it  back  upon  the  plainti^Gs'  mills.  The^  plaintifGs  are 
all  owners  of  miUs  and  hydraulic  privileges  situate  upon  the 
river,  above  the  bridge  proposed  to  be  erected.  The  complaint 
stated  that  Rochester,  Carroll  and  Fitzhugh  were,  prior  to 
1817,  proprietors  of  a  large  tract  of  land  upon  the  west  bank 
of  the  river,  and  that  Johnson  and  Seymour  were  proprietors  of 
a  like  tract  on  the  east  side.  That  there  is  a  rapid  or  fedl  in 
the  river,  upon  these  two  tracts  of  land,  of  eighteen  or  twenty 
feet.  That  these  proprietors  subdivided  their  several  tracts 
and  laid  out  thereon  mill-sites,  and  constructed  canals  for  con- 
ducting the  water  of  the  river  to  such  sites ;  and  the  plainti£b 
severally  deduce  title  to  their  respective  mill-sites  and  hy- 
draulic privileges,  from  one  or  the  other  of  these  proprietors. 
That  the  water  used  for  propellii^  the  plainti£5s'  mills  is  taken 
from  one  or  the  other  of  the  canals  so  constructed,  and  is  dis- 
charged through  tail-races  into  the  river  below  the  falls,  but 
above  the  bridge  proposed  to  be  erected,  and  that  the  water 
has  been  so  used  and  discharged  for  more  than  twenty  years ; 
that  in  1824  a  bridge  was  erected  across  the  river  with  two 
stone  piers  in  the  channel  of  the  river,  and  with  stone  abut- 
ments, one  at  either  end,  which  bridge  still  continues.  That 
the  defendants  propose  to  erect  a  solid  stone  bridge  on  the 
site  of  the  old  bridge,  with  five  stone  arches  to  be  supported 
by  four  piers  in  the  channel  of  the  river,  and  with  stone  abtlt- 
ments  at  either  end.  That  since  the  erection  of  the  bridge  in 
1824,  the  channel  of  the  river,  both  above  and  below  the  bridge, 
has  been  considerably  contracted  by  solid  erections,  and  so  as 
to  set  back  the  water  of  the  river,  particularly  in  times  of 
high  water  in  the  river,  on  to  the  plaintiffs'  mills  and  ma- 
chinery^ and  seriously  impede  their  operation.    That  the  bridge 


MONKOE— DECEMBER,  185T.  135 


Ely  r.  City  of  Rochester. 


proposed  to  be  erected  by  the  defendants  will  occasion  a  very 
serious  additional  obstruction  to  the  free  flow  of  the  water  of 
the  river,  and  will  greatly  increase  the  back  water  upon  the 
mills  and  machinery  of  the  plaintifiCs,  particularly  in  times  of 
high  water,  which  generally  occurs  twice  in  each  year,  and  will 
occasion  a  detention  of  the  mills  and  machinery  of  the  plaint- 
iSb  several  days,  at  each  return  of  high  water,  longer  than 
they  would  otherwise  be  detained  or  obstructed  by  back  water ; 
and  that  the  plaintifb  will  sustain  great  and  irreparable  loss 
and  damage  by  the  proposed  erection.  That  a  stone  bridge 
might  be  erected  with  three  arches  and  two  piers  in  the  river 
at  no  greater  expense,  which  would  be  equally  safe  and  secure, 
and  would  not  materially  damage  the  plaintiflb.  The  com- 
plaint prayed  for  a  perpetual  injunction  and  for  general  relief. 
The  grounds  of  demurrer  were :  that  there  was  a  misjoinder 
as  well  as  a  defect  of  parties,  both  plaintiffs  and  defendants ; 
and  that  the  complaint  did  not  state  facts  8u£Gicient  to  consti- 
tute a  cause  of  action. 

S.  Mathews  J  for  the  plaintiffs. 

J.  0.  Ohumctsero  and  T.  C.  Montgomery ^  for  the  defendants. 

By  the  Courts  Johnson,  P.  J.  Neither  the  right  of  the  pub- 
lic to  a  passage  over  the  Genesee  river,  by  means  of  a  bridge, 
nor  the  right  of  the  city,  in  its  corporate  character,  to  con- 
struct a  bridge  at  the  point  where  the  bridge  is  about  to  be 
constructed,  is  denied,  or  in  any  manner  drawn  in  question 
by  the  complaint.  Indeed  it  appears  plainly,  on  the  face  of 
the  complaint,  that  the  defendants  are  only  proceeding  to 
rebuild,  upon  the  same  site  on  which  a  bridge  has  been  main- 
tained and  used,  as  a  highway  or  public  thoroughfare,  for  a 
great  number  of  years  past.  The  action  is  not  to  prevent  the 
construction  of  a  bridge,  but  only  to  restrain  its  construction 
upon  the  plan  adopted.    It  is  the  plan,  and  not  the  structure 
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upon  some  other  plan,  which  is  complained  of,  and  songht  to 
be  defeated. 

The  ground  of  complaint,  and  of  the  action,  is  simply  that  the 
bridge,  if  constructed  upon  the  present  plan,  will,  when  com- 
pleted, cause  an  addition  to  the  back  water  upon  the  plaint- 
iffs' mills,  in  periods  of  high  water,  and  occasion  a  detention 
of  their  mills,  longer  than  they  would  otherwise  be  detained 
from  that  cause,  and  thus  produce  injury  and  damage  to  the 
plaintiffs  for  an  indefinite  period.  The  injury  apprehended 
is  to  be  occasional,  and  temporary  only  in  duration,  when  it 
shall  occur. 

This  presents  the  question  whether  the  law,  for  such  an 
injury  from  such  a  cause,  gives  the  injured  party  any  right  of 
action.  The  right  which  the  defendants  assume  to  exercise 
in  the  acts  complained  of,  is  manifestly  that  of  eminent  do- 
main, which  is  necessarily  conferred  upon  municipal  corpora- 
tions for  such  purposes.  {Angell  on  Corp,  §  457.)  It  is 
exercised  in  this  instance,  not  in  taking  private  property  for 
public  use,  but  in  repairing,  improving  and  fitting,  for  a  safer 
and  more  convenient  public  use,  that  which  has  already  and 
long  since  been  taken.  The  power  to  do  the  act,  where  no 
limitation  is  placed  upon  it  by  the  sovereign  authority  by 
which  it  is  granted,  necessarily  includes  the  right  of  determin- 
ing upon  the  plan  and  mode  of  doing  it.  The  material  to  be 
used,  the  architectural  design  in  reference  to  cost,  solidity, 
duration  and  convenience,  are  all  within  the  exclusive  juris- 
diction and  control  of  the  officers  in  whom  the  power  is  vested. 
If  the  right  should  be  conceded  to  the  plaintiffs,  of  interposing 
by  action,  to  prevent  the  erection  on  the  present  plan,  some 
other  person  might,  for  a  similar  reason,  prevent  the  construc- 
tion of  another  on  the  plan  proposed  by  the  plaintiffs,  and 
the  result  might  be  that  the  public  would  be  deprived,  wholly, 
of  the  enjoyment  of  an  indisputable  and  essential  privilege. 
There  is  no  pretense  that  the  plan  adopted  is  not,  in  every 
respect,  suitable  and  proper  for  the  bridge,.  b&  respects  the 
public  interests  and  convenience.     All  that  is  claimed  in  this 
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respect  is,  that  another  plan  might  be  adopted  and  carried  ont, 
w)th  less  prejudice  to  the  interests  of  the  plaintiffs.  I  am 
clearly  of  the  opinion  that  the  law  affords  to  the  plaintiffs  no 
right  of  action  in  such  a  case.  It  is  an  established  maxim 
that  no  action  will  lie  for  the  consequences  of  ^n  act  done  under 
lawfiil  authority,  if  proper  care  and  skill  are  exercised  in  per-  . 
forming  such  act.  It  will  scarcely  be  pretended,  I  think,  that 
this  action  can  be  maintained,  if  the  plaintiffs  could  maintain 
none  for  the  injury  after  the  bridge  was  completed.  And 
that  none  could  be  maintained  in  that  case,  for  such  a  cause, 
seems  to  me  extremely  clear.  The  case  falls  exactly  within 
the  principle  which  has  been  repeatedly  and  uniformly  ap- 
plied to  the  opening  and  grading  of  streets,  and  the,  altera- 
tion,  repairing  and  improvement  of  those  already  opened. 
The  authority  which  the  defendants  are  attempting  to  exer- 
cise is  of  a  public  nature,  and  for  the  interests,  necessities 
and  convenience  of  the  pubUc,  and  being  lawful  in  its  char- 
acter, all  private  rights  and  interests  are  to  a  certain  extent 
subordinate  to  it.  The  injury,  if  any,  resulting  to  individual 
rights,  from  such  acts,  is  damnum  absque  injuria^  for  which 
no  action  lies.  ^ 

The  rule  established  in  Wilson  v.  The  Mayor  Ac.  of  New 
York,  (1  BeniOy  595,)  Badcliff's  Eoirs  v.  The  Mayor  dtc.  of 
Brooklyn,  (4  Comst.  195,)  Graves  v.  Otis,  (2  Hill,  466,) 
BovMon  V.  Oroiather,  (2  Barn,  dt  Cress.  703,)  Plate  Glass 
Co.  V.  Meredith,  (4  T  R,  794,)  is  decisive  of  this  action.  It 
is  unnecessary  to  notice  the  other  questions  raised  . 

Order  afiSrmed  with  costs. 

[MossoB  Gbmekaii  TbbMj  December  7, 1867.    <7bAn«oi»,  T,  R,  Strong  and 
W^fleSy  Justices.] 
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Donovan  vs.  Willson. 

A  contract  for  the  delivery,  at  a  future  day,  of  an  article  to  be  tbereafer  man* 
ufactured,  is  not  a  contract  for  the  sale  of  goods,  within  the  statute  of  frauds, 
but  for  work  and  labor  only.  It  need  not,  therefore,  be  in  writing,  signed 
by  the  party  sought  to  be  charged. 

MOTION  for  a  new  trial,  upon  exceptions  which  were  order- 
ed to  be  heard  at  the  general  term  in  the  first  instanca 
The  complaint  alleged  that  on  the  26th  of  September,  1854, 
John  McElrone  and  Matthew  Gorman  entered  into  a  contract 
with  the  defendant,  by  which  the  defendant  agreed  to  manu- 
facture, furnish  and  deliver  to  said  McElrone  &  Gorman  60 
barrels  of  beer,  each  and  every  week,  from  said  26th  day  of 
September,  1854,  until  the  Ist  day  of  April,  1855,  and  90 
barrels  of  beer  each  and  every  week  thereafter,  until  the  expi- 
ration  of  one  year  from  the  time  said  contract  was  entered  into. 
It  was  further  agreed  by  the  defendant  that  he  would  furnish 
and  deliver  to  McElrone  &  Gorman  said  beer  at  a  price  one 
dollar  less  per  barrel  than  the  wholesale  market  price  in  the 
city  of  Rochester,  so  that  the  said  McElrone  &  Gorman  could 
realize  $1  upon  each  barrel  more  than  the  price  to  be  paid  by 
them  to  the  defendant.  In  consideration  whereof  the  said  Mc- 
Elrone &  Gorman  agreed  to  receive  and  take  the  said  quan- 
tity of  beer  from  the  defendant,  and  to  pay  him  therefor  the 
price  aforesaid.  The  plaintiff  ftirther  alleged  that  the  parties 
entered  upon  the  performance  of  said  contract,  and  the  defend- 
ant in  pursuance  thereof  furnished  and  delivered  to  said  Mc- 
Elrone &  Gorman,  between  the  26th  day  of  September  and  the 
8th  day  of  November,  1854,  247  barrels  of  beer,  at  $4  per 
barrel — the  wholesale  market  price  then  being  $5  per  barrel — 
and  the  said  McElrone  &  Gorman  paid  him  on  account 
thereof  the  sum  of  $880.  The  plaintiff  further  alleged,  that 
on  said  8th  day  of  November,  1854,  the  defendant  refused  to 
deliver  any  more  beer  to  McElrone  &  Gorman,  in  pursuance 
of  said  contract,  and  totally  refused  and  neglected  thencefor- 
ward to  furnish  any  more  beer,  or  in  any  way  ftirther  to 
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perfomi  the  contract,  and  that  he  had  never  since  in  any  way 
performed  the  same.  The  plaintiff  further  alleged,  that  McEl- 
rone  &  Gorman  duly  >performed  all  the  conditions  of  said 
contract  on  their  part,  and  were  at  all  times  ready  to  receive 
from  the  defendant  the  quantity  of  beer  specified  in  the  con- 
tract, and  they  repeatedly  requested  him  to  furnish  the  same, 
but  he  refused  so  to  do.  The  complaint  then  averred  an  as- 
signment of  the  contract,  and  all  claims  under  the  same,  to  him, 
by  McElrone  &  Gorman,  for  a  valuable  consideration,  on  the 
24th  of  April,  1856.  The  answer  set  up  an  agreement  be- 
tween the  parties,  similar  to  the  one  mentioned  in  the  com- 
plaint, and  admitted  that  after  the  defendant  had  delivered 
250  barrels  of  beer  in  pursuance  of  it,  he  refused  to  deliver 
any  more^  on  the  ground  that  the  price  of  barley  had  risen, 
and  the  price  of  beer  in  consequence ;  that  no  security  had 
been  given  by  McElrone  &  Gorman,  according  to  the  terms  of 
the  agreement,  &c.  On  the  trial  a  verbal  contract,  substan- 
tially the  same  as  that  set  forth  in  the  complaint,  was  proved. 
It  was  also  proved  that  after  the  delivery  of  244  barrels  of 
beer,  the  defendant,  on  the  8th  of  November,  1854,  ref\ised  to 
deliver  any  more.  The  judge  before  whom  the'  cause  was  tried 
inquired  of  the  counsel  for  the  plaintiff  if  he  designed  to  prove 
that  there  was  any  written  agreement  between  McElrone  &  Gor- 
man and  the  defendant.  The  counsel  replied  in  the  negative. 
The  judge  then  stated  that  in  his  opinion  there  could  be  no  re- 
covery. The  counsel  for  the  plaintiff  claimed  that  he  was  entitled 
to  recover,  at  all  events,  for  the  deficiency  from  week  to  week ; 
but  the  judge  decided  adversely  to  such  claim.  The  counsel 
for  the  plaintiff  then  offered  to  show  a  performance  by  the 
assignors  of  the  plaintiff  of  the  contract,  which  was  set  out  in 
the  answer,  but  the  court  refused  to  allow  proof  on  that  sub- 
ject ;  to  which  decision  the  counsel  for  the  plaintiff  excepted. 
The  counsel  for  the  plaintiff  stated  that  under  the  intimation 
of  the  court  he  would  offer  no  more  testimony,  and  rested 
the  case. 
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J.  G,  Gochrancy  for  the  plaintiff. 
T.  Eastings,  for  the  defendant. 

By  the  Court,  T.  E.  Strong,  J.  The  principle  that  a  con- 
tract for  the  delivery  at  a  future  day  of  an  article  to  be  there- 
after manufactured  is  not  a  contract  for  the  sale  of  goods, 
within  the  statute  of  frauds,  but  for  work  and  labor  only,  was 
adopted  in  this  state  in  Bennett  v.  Hull,  (10  John,  364,)  and 
followed  in  Crookshank  v.  Burrell,  (18  id,  58,)  and  also  in 
Sewall  V.  Fitch,  (8  Cowen,  215.)  The  latter  case  closely 
resembles  the  present.  The  action  was  upon  a  contract  for 
the  delivery  of  nails  which  were  not  on  hand  at  the  time  of 
the  contract,  but  were  to  be  made  thereafter.  It  was  held  that 
the  case  was  not  within  the  statute  of  frauds  ;  that  the  con- 
tract was  one  for  work  and  labor,  and  not  for  the  sale  of  goods. 
Upon  the  authority  of  that  case  the  same  principle  was  applied 
by  the  court  in  Robertson  v.  Vaughn,  (5  Sand,  8,  C.  R,  1,) 
a  case  also  much  like  the  one  at  bar.  The  soundness  of  the 
principle  is  questioned  in  the  case  last  cited,  and  also  in  Downs 
V.  Ross,  (23  Wend,  270 j)  and  Courtrightv.  Stewart,  (19  Barb. 
455 ;)  but  in  each  of  the  two  latter  cases  it  was  properly  held 
that  the  principle  was  inapplicable  to  the  case.  The  reported 
decisions  on  the  subject,  in  this  state,  are  aU  one  way,  and  it  is 
probable  that  the  doctrine  of  those  decisions  has  been  uni- 
formly applied  in  practice.  It  may  be  the  doctrine  is  erro- 
neous ;  but  I  will  not,  after  the  lapse  of  about  half  a  century 
during  which  it  has  been  allowed  to  stand,  assume  to  be  wise 
above  what  is  written,  and  reject  it  as  not  law.  If  it  is  to  be 
repudiated  by  the  courts,  the  court  of  appeals  should  take  the 
lead  ;  but  it  more  appropriately  belongs  to  the  legislature  to 
prescribe  a  different  rule,  if  the  present  one  is  not  satisfactory, 
to  govern  future  cases,  without  affecting  past  transactions. 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event. 

[MoHBOB  0EirBBAii  Tbbm,  December  7,  1S67.     Johnsonf  T,  R,  Strong  and 
W9lU$,  Justices.] 
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'Where  a  contract  for  the  sale  and  purchase  of  goods  is  made,  after  the  pni*- 
chaser  has  inspected  a  part  of  the  property — ^the  whole  heing  present  at 
the  time— and  has  weighed  it,  and  a  part  of  the  purchase  money  is  paid 
down,  and  the  goods  are  delivered  to  a  third  person,  to  be  by  him  deliTered 
to  the  purchaser  absolutely,  on  the  payment  of  the  balance  of  the  purchase 
money,  no  action  can  be  maintained  by  the  purchaser- — in  the  absence  of 
an  express  warranty,  and  of  all  deceit  or  false  representations — ^for  a  breach 
of  waranty  as  to  the  quality  of  the  goods. 

In  this  state  the  only  case  in  which  warranty  will  be  implied,  on  the  sale  of 
goods,  is  upon  a  sale  by  sample.  In  all  other  cases,  the  rule  of.  ca^/eat  emp- 
tor applies,  so  far  as  the  sale  rests  in  contract. 

APPEAL  by  the  defendant  from  a  judgment  entered  at  a 
special  term,  upon  the  verdict  of  a  jury.  The  action 
was  brought  upon  a  written  contract  for  the  sale  and  pur- 
chase of  a  quantity  of  oil  of  peppermint,  to  recover  damages 
for  an  alleged  breach  of  warranty.  The  answer  was  a  gen- 
eral denial  of  the  allegations  in  the  complaint.  The  cotut 
denied  a  motion  for  a  nonsuit,  and  the  plaintiff  obtained  a 
verdict  for  $100. 

D.  Morris  J  for  the  appellant. 

T.  Hastings  J  for  the  respondents. 

By  the  Court  J  E.  Darwin  Smith,  J.  The  only  point  in  this 
case  in  respect  to  which  any  allegation  of  error  can  be  sus- 
tained, arises  upon  the  motion  for  a  nonsuit.  The  action  is 
one  of  contract,  upon  a  warranty  of  the  quality  of  24  ciins 
of  the  oil  of  peppermint.  No  express  warranty  was  proved, 
and  the  only  basis  for  the  claim,  rests  upon  the  language  used 
in  the  contract  or  bill  of  sale  describing  the  property.  The 
language  of  the  contract  is,  "  This  is  to  cCTtify  that  I  have 
this  day  sold,  &c.  twenty-four  cans  containing  four  hundred 
and  seventy-eight  pounds  of  pure  oil  of  peppermint."  When 
the  plaintiff  rested,  he  had  proved  this  contract ;  that  the 
defendant,  on  the  day  of  the  date  of  the  contract,  brought 


142        OASES  IN  THE  SUPRME  COURT.  ^ 

—  - -  -  -  -  ^ 

HotchkisB  V.  Gage. 

the  24  cans  of  peppermint  to  the  warehouse  of  Grov.  Barry,  m 
Michigan;  that  otie  of  the  plaintiffs  and  the  witness^  an 
agent  for  the  plaintiffs,  and  others,  were  present  The  cans 
of  oil  were  set  into  the  said  warehouse,  and  the  plaintiff 
Wells  and  the  witness  Hotchkiss  examined  three  of  them. 
One  they  found  good  and  pure,  and  two  they  found  impure. 
They  then  weighed  the  cans  and  found  they  weighed  478 
pounds  and  14  ounces.  The  contract  of  sale  was  then  drawn, 
in  which  the  weight  of  the  cans  is  specified,  and  $800  of  the 
purchase  money  was  then  paid.  The  contract  provided  that 
the  oil  should  be  left  with  Franklin  Wells  of  Constantino,  to 
be  delivered  by  him  to  the  plaintiffs  when  the  balance  of  the 
purchase  money  should  be  paid.  The  contract  was  thus  made 
after  the  plaintiff  had  inspected  part  of  the  property — ^ihe 
whole  being  present  at  the  time— after  the  weight  of  it  waa 
ascertained ;  part  of  the  purchase  money  was  paid  down,  and 
the  property  delivered  to  a  third  person  to  be  by  him  deliver- 
ed absolutely  on  the  payment  of  the  balance  of  the  purchase 
money. 

In  the  absence  of  an  express  warranty,  and  of  aU  deceit 
or  false  representations,  I  think  it  clear  that  in  this  state  no 
action  can  be  maintained  in  such  a  case.  It  was  decided  in 
Seixas  v.  Woods^  (2  CaineSy  48,)  where  peachum  wood  waa 
sold  as  brazilletto,  and  described  as  brazilletto  in  the  bill  of 
sale,  that  no  warranty  was  to  be  implied  from  the  descrip- 
tion of  the  property  sold,  contained  in  a  contract  of  sale  or 
bill  of  parcels.  This  rule  has  never  been  departed  from,  but 
has  repeatedly  been  affirmed  in  this  state,  and  among  many 
others,  in  the  case  of  Hart  v.  Wright^  (17  Wend.  267 ;  S.  0. 
in  erroTy  18  id.  449.)  In  Waring  v.  MasoUj  also  in  the 
court  of  errors,  (18  Wend.  425,)  and  in  Beirne  v.  Dordj 
(1  Seld.  98.)  The  only  exception  to  this  rule,  and  the  only 
case  of  implied  warranty  recognized  in  the  cases  in  this  state, 
is  upon  a  sale  by  sample.  In  all  other  cases  the  rule  of  caveat 
emptor  applies,  so  far  as  the  sale  rests  in  contract.  Of  oouiae 
there  is  a  wide  range  for  a  recovery  in  cases  of  fraud  or  deceit) 
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or  of  false  representations.  The  rule  is  otherwise  in  Massa- 
chusetts, and  in  most  of  the  other  states,  which  follow  in 
this  particular  the  rule  of  the  civil  law^  that  words  of  descrip- 
tion in  a  contract,  or  bill  of  parcels,  imply  a  contract  of  war- 
ranty that  the  property  is  of  the  kind^  quality  and  description 
speciBed.  Our  rule  requires  the  purchaser,  if  he  means  to 
rely  upon  a  warranty,  or  to  trust  to  it,  to  insist  upon  and 
obtain  an  express  warranty  at  the  time  of  the  sale ;  other- 
wise he  must  look  out  for  himself  In  accordance  with  this 
rule  t^e  plaintiff  should  have  been  nonsuited  at  the  trial, 
and  the  judgment  should  be  reversed. 

[MovBOB  Gbvbbal  TbbX|  December  7, 1857.    Johmoni  WeUes  and  Smithf 
Justices.] 
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Gallaghab  vs.  Ashby. 

Where  a  laborer  who  has  done  work  for  a  contractor,  upon  a  rail  road,  has 
giTSQ  notice  of  his  claim,  under  the  12th  section  of  the  general  raU  rood 
act,  and  has  sued  and  recovered  judgment  against  the  company,  and  issued 
execution  thereon,  and  the  same  has  heen  returned  unsatisfied,  a  stock- 
holder of  the  company,  who  has  paid  for  his  stock  in  full,  cannot  he  com- 
peUed  to  pay  the  amount  of  such  Judgment,  under  section  10  of  the  said  act. 

The  Utter  part  of  that  section  was  designed  to  provide  for  the  payment  of  the 
Immediate  servants,  laborers  and  employees  of  the  company  itself,  in  contra- 
distinction to  the  laborers  employed  by  contractors,  in  the  construction  of  the 
rail  road ;  for  which  latter  class  provision  is  made  in  section  12  of  the  act. 

APPEAL  by  the  defendant  from  an  order  made  at  a 
special  term,  overruling  his  demurrer  to  the  complaint 
The  complaint  set  forth  the  incorporation  of  the  Lake  On* 
tarioy  Auburn  and  New  York  Rail  Ro«d  Company,  under  the 
general  rail  road  act  of  April  2,  1850,  and  alleged  that  the 
company  commenced  the  construction  of  their  rail  road,  and 
in  doing  so  contracted  with  Andrew  J.  Hackley  and  Marcus 
Hongerford  to  do  the  grading  and  excavating  on  said  road 
M  A  ^ven  and  stated  price  per  yard ;  that  said  Hackley  fmd 
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Hungerford  underlet  portions  of  said  work  to  Daniel  Stem- 
burgh  and  others  to  do,  by  the  yard ;  and  in  pursuance  and 
in  fulfillment  of  his  agreement  to  do  such  work,  the  said 
Stemburgh  employed  the  plaintiff  as  a  laborer,  in  the  build- 
ing and  construction  ef  said  road,  and  as  such  laborer  he 
worked  on  said  road  in  November  and  December,  1863,  un- 
der the  employment  of  said  Stemburgh ;  that  Stemburgh 
failed  to  pay  him  in  full  for  his  labor  thereon ;  that  ifi 
pursuance  of  section  12  of  the  general  rail  road  law,  he  served 
a  notice  on  the  engineer  of  the  company  within  the  time 
therein  required,  and  within  the  requisite  time,  by  the  pro- 
vi8ioi;is  of  said  act,  commenced  an  action  against  said  rail 
road  company  to  jecover  payment  for  such  labor ;  and  on  the 
25th  day  of  February,  1854,  judgment  was  rendered  in  his 
favor  by  Calvin  Carpenter,  Esq.,  a  justice  of  the  peace  in  and 
for  Cayuga  county,  for  $3.52  damages  and  $3.16  costs,  which 
judgment  was  appealed  from  by  the  company  to  the  county 
court  of  Cayuga  county ;  which  court,  on  the  18th  day  of 
January,  1855,  reversed  the  judgment  of  the  justice,  with 
$22.54  costs,  and  from  that  judgment  the  plaintiff  appealed 
to  the  supreme  court ;  and  on  the  1st  day  of  October,  1856, 
the  judgment  of  the  county  court  was  reversed,  and  that  of 
the  justice  affirmed,  with  costs,  amounting  in  all  to  the 
sum  of  $91.24,  for  which  sum  judgment  was  duly  entered 
in  favor  of  the  plaintiff,  and  against  the  said  rail  road  com- 
pany, and  execution  thelreon  was  duly  issued  to  the  sheriff  of 
Cayuga  county,  and  the  same  was  by  him  returned  wholly 
.  .imsatisfied,  and  the  said  amount  now  remans  unpaid,  due  and 
payable  to  the  plaintiff.  And  the  plaintiff  further  alleged, 
that  the  defendant,  by  signing  the  articles  of  association  of 
the  said  rail  road  company,  became  a  subscriber  for  stock 
therein  to  the  amount  of  the  number  of  shares  set  opposite 
his  name,  which  were  five  shares  of  fifty  dollars  each,  and 
subsequent  to  that  time  payment  was  made,  by  the  defend- 
ant, in  full  for  the  amount  of  stock  subscribed  for  by  him, 
and  a  certificate  for  said  stock  was  duly  issued  to  hipi  by  the 
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proper  offioeis  of  the  companj^  by  means  of  which  subscribing 
and  payment  the  defendant  became  and  was  a  stockholder  of 
the  said  rail  road  company.  The  plaintiff  demanded  judg^ 
ment  against  the  defendant  for  $91.24,  with  interest  and  codts. 
The  defendant  demurred  to  the  complaint,  and  stated  the 
following  grounds  of  demurrer,  viz :  That  the  complaint  did 
not  state  facts  sufficient  to  entitle  him  to  recover  in  this  ac^ 
t^n ;  that  it  did  not  show  that  the  plaintiff  was  a  laborer 
or  servant  of  the  Lake  Ontario,  Auburn  and  New  York  Bail 
Soad  Company,  that  he  performed  any  labor  or  service  for 
them,  or  that  there  was  any  debt  due  or  owing  to  him  from 
them.  The  complaint  showed  that  the  plaintiff  was  the 
laborer  and  servant  of  Daniel  Stemburgh,  and  not  of  the  rail 
road  company. 

O.  OileSy  for  the  plaintifit 

J.  JS.  CaXy  for  the  defendant 

By  the  Courts  E.  Darwin  Skith,  J.  The  pl^tiff  was  a 
laborer,  under  the  12th  section  of  the  general  rad  road  act,  of 
the  Lake  Ontario,  Auburn  and  New  York  Bail  Boad  Com- 
pany, and  had  duly  given  notice  of  his  claim  for  work  done 
for  a  contractor,  under  th^t  section,  and  had  sued  and  recov- 
ered judgment  in  due  form  against  the  company,  and  issued 
execution  thereon,  and  the  same  had  been  duly  returned  im- 
satisfied.  All  this  is  stated  in  the  complaint  The  defend- 
ant is  a  stockholder  in  said  rail  road  company,  and  has  paid 
for  his  stock,  in  foil.  The  point  raised  by  this  demurrer  is, 
whether  as  such  stockholder  the  defendant  is  liable  for  this 
judgment,  under  section  10  of  said  rail  road  act  Section 
10  of  the  act  of  1850  is  as  follows:  "Each  stockholder  of 
any  company  formed  under  this  act  shall  be  individually 
liable  to  the  creditors  of  such  company,  to  an  amount  equal 
to  the  amount  unpaid  on  the  stock  held  by  him,  for  aU  debts 
and  liabilities  of  such  company,  until  the  whole  amount  of 
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the  capital,  stock  so  held  by  him  shall  hare  been  paid  to  the 
company.  And  all  stockholders  of  every  company  shall  be 
jointly  and  severally  liable,  for  all  the  debts  due  and  owing 
to  any  of  its  laborers  and  servants,  for  services  performed  for 
such  corporation^  but  shall  not  be  liable  to  an  action  therefor 
before  an  execution  shall  be  returned  Utisatisfied  in  whole  or 
in  part,  against  the  corporation,' and  then  the  amount  due  on 
such  execution  shall  be  the  amount  recoverable,  with  costs, 
against  such  stockholders/'  The  plaintiff  is  a  creditor  of  the 
Lake  Ontario,  Auburn  and  New  York  Bail  Boad  Company, 
and  coiQd  obviously  recover  the  amount  of  his  judgment 
against  any  stockholdei'  of  such  company  who  had  not  paid 
up  his  stock  in  fall,  provided  ^n  amount  sufficient  to  cover 
said  judgment  remains  unpaid  upon  his  subscription  to  the 
capital  stock  of  said  company.  But  the  defendant  having 
paid  up  his  stock  in  ftdl,  is  not  liable  to  pay  the  plaintiff's 
judgment,  under  the  first  branch  of  the  section.  His  liability 
depends  upon  the  construction  of  the  latter  branch  of  the 
section.  This  part  of  the  section  makes  the  stockholders 
of  every  company  jointly  and  severally  liable  for  all  debts  due 
and  owing  to  any  of  its  laborers  and  servants  for  services 
performed/or  such  corporation.  Was  the  plaintiff  srich  a 
laborer  or  servant  f  I  think  not.  This  part  of  section  10 
I  think  was  designed  to  provide  for  the  payment  of  the  im- 
mediate servants^  laborers  and  employees  of  the  company 
itself,  in  contradistinction  to  the  laborers  employed  by  con- 
tractors in  the  construction  of  the  rail  road,  or  of  any  part 
of  the  work.  Section  12  makes  provision  for  this  latter  class 
of  laborers.  The  provisions  of  section  12  are  precise  and 
definite  in  respect  to  this  class  of  laborers.  .  The  rail  road 
company  is  only  liable  for  30  days  labor  by  any  laborer,  and 
that  upon  condition  that  notice  is  given  to  the  company  of 
such  indebtedness,  within  20  days  after  the  performance  of 
the  labor,  and  that  suit  be  commenced  therefor  within  30 
days  thereafter. 
None  of  these  provisions  apply  to  the  laborers  or  iervantd 
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for  services  performed  for  the  corporation  under  section  10. 
Taking  the  two  sections  together,  it  seems  to  me  quite  clear 
that  a  distinction  was  intended  by  the  legislature,  between 
the  class  of  laborers  and  servants  directly  employed  by  the 
rail  road  company  and  those  employed  by  contractors,  in  the 
construction  of  the  rail  road  of  any  company.  For  debts  due 
to  the  first  dass  of  laborers  and  servants — those  mentioned  in 
section  lO^ir-the  stockholders  of  every  rail  road  company  are 
made  jointly  and  severally  responsible,  but  not  for  those  men- 
tioned in  section  12.  The  latter  class  have  the  responsibility 
of  the  corporation  itself,  and  also  that  of  each  stockholder 
who  has  not  paid  up  his  subscription  in  ftiU ;  but  they  have 
no  right  of  action  against  an  individual  stockholder  who  has 
paid  up  for  his  stod^  in  full.  Such  is  the  case  with  the  de- 
fendant in  this  action,  and  he  is  not  liable  for  the  plaiatiff's 
debt.  The  demurrer  is  well  taken,  and  the  judgment  of  the 
special  term  overruling  the  same  should  be  reversed. 

[MovBOB  0BBBBAI.  Tbbx,  December  7, 1857.    Johntony  WelUi  and  Smith, 
JoBticeB.] 


Olcott  vs.  The  Tioga  Rail  Road  Company. 

The  statute  of  limitatioDS  is  a  good  defense  to  an  action  brought  against  a 
foreign  corporation,  upon  contract. 

The  exceptions  in  the  statute  of  limitations,  of  cases  where  the  debtor  "  shall 
be  out  of  the  state  "  when  the  cause  of  action  accrues,  or  shall  afterwards 
"  depart  from  and  reside  out  of  the  state,"  apply  only  to  natural  persons. 
Corporations  therefore  are  not  embraced  in  the  exceptions. 

In  the  application  of  the  principle  of  stare  decisis,  the  supreme  court  should 
regard  the  decisions  of  the  supreme  court  of  this  state  at  any  former  period, 
as  being  the  decisions  of  the  same  court 

There  should,  at  some  Ume,  in  the  supreme  court,  be  an  end  of  discussion, 
when  questions  decided  should  be  deemed  at  rest  until  the  decision  is  re- 
yersed  in  the  court  of  last  resort.  Such,  as  a  general  rule,  should  be  the 
ease  with  all  questions  careAilly  and  distinctly  decided  by  the  former  su- 
preme court,  upon  ftill  argxmient,  or  by  the  existing  coprt,  at  an^  genend 
term  thereof.    F&r  Smith,  J. 
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There  ia,  howeyer,  an  obvioiu  distinction  between  cases  where  the  point  de- 
cided was  not  the  leading  or  chief  point  in  the  case — where  it  did  not  re- 
ceive full  discussion « at  the  bar,  or  was  incidentally  decided,  without  tail 
examination,  and  those  cases  where  the  point  in  question  was  singly  pre- 
sented, ftilly  discussed  by  coqnsel,  and  distinctly  passed  iqaon  by  the  court. 
J^er  Smith,  J. 

APPEAL  by  the  plaintiff  from  a  judgment  entered  at  a 
special  term,  upon  the  report  of  a  referee.  The  action 
was  brought  upon  a  draft  for  $9064.71,  made  on  the  19th  of 
May,  1841,  by  the  Tioga  Navigation  Company,  now  the  Tio- 
ga Rail  Road  Company,  on  Hiram  W.  Bostwick,  treasurer  of 
the  Tioga  Coal,  Iron,  Mining  and  Manufacturing  Company, 
payable  to  the  order  of  Rogers,  Ketehum  &  Grosvenor,  and 
duly  accepted.     The  referee  found  the  following  facts : 

That  the  defendant,  a  foreign  corporation,  was  created  by 
act  of  the  legislature  of  Pennsylvania.  That  James  Wilson,  as 
president  of  the  Tioga  Rail  Road  Company,  (the  defendant,) 
purchased  of  Rogers,  Ketehum  &  Grosvenor,  a  locomotive  for 
the  use  of  said  company,  and  in  payment  therefor,  gave  the 
draft  upon  which  the  action  was  brought.  That  the  "Tioga 
Coal,  Iron,  Mining  and  Manufacturing  Company,''  upon 
which  the  draft  was  drawn,  was  a  company  incorporated  by 
the  laws  of  the  state  of  New  York,  operating  a  rail  road  con- 
necting with  the  defendant's  rail  road  at  the  state  line,  and 
running  to  Coming  in  the  state  of  New  York.  That  Hiram 
W.  Bostwick  was  president  of  the  last  mentioned  company, 
and  as  such,  accepted  the  draft.  That  Wilson,  as  president 
of  the  first  company,  was  authorized  to  draw,  and  Bostwick, 
as  president  of  the  last  named  company,  was  authorized  to 
accept,  such  draft.  That  the  locomotive  purchased  with  said 
draft  was  used  and  operated  upon  the  roads  of  the  respective 
companies.  That  the  purchase  of  the  locomotive  by  Wilson, 
as  president,  and  the  giving  the  draft,  was  the  act  of  the  de- 
fendant, authorized  at  the  time,  and  ratified  afterwards.  That 
the  draft  was  duly  protested  for  non-payment.  That  the 
plaintiff  was  the  lawful  holder  of  said  draft.     That  the  cause 
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of  action  did  not  accrue  within  six  years  next  preceding  the 
bringing  of  said  action.  The  statute  of  limitations  having 
been  pleaded,  the  referee  found,  as  a  conclusion  of  law,  that 
the  plaintiff  was  barred  from  having  and  maintaining  his  ac- 
tion. He  considered  the  precise  question  raised  by  the  plaintiff, 
(to  wit,  that  the  defendant  being  a  foreign  corporation,  and 
having  no  legal  existence  in  this  state,  the  case  was  within  the 
exceptions  of  the  statute  as  to  persons  residing  out  of  the 
state,)  was  settled  adversely  to  the  plaintiff,  in  the  case  of 
Fatdkner  v.  Delaware  and  Baritan  Canal  Co.,  (1  DeniOj 
441.)  He  therefore  decided  that  the  plaintiff's  claim  was 
barred  by  the  statute  of  limitations,  and  ordered  a  judgment 
of  nonsuit 

Geo.  T.  Spencer^  for  the  appellant.  I.  The  referee  having 
found  sufficient  &cts  to  authorize  a  recovery  by  the  plaintiff, 
except  that  the  cause  of  action  did  not  accrue  within  six  years, 
the  only  question  in  the  case  is,  whether  the  defendants,  being 
a  foreign  corporation,  and  not  capable  of  being  in  or  returning 
to  this  state,  can  in  an  action  in  its  courts  avail  themselves 
of  that  statute  ;  in  other  words,  whether  a  foreign  corporation 
is  within  the  exception  embraced  in  section  27  of  that  title  of 
the  revised  statutes  commonly  called  the  statute  of  limitar- 
tions,  and  which  is  as  follows :  ^^  If,  at  the  time  when  any 
action  specified  in  this  article  shall  accrue  against  any  person, 
he  shaU  be  out  of  this  state,  such  action  may  be  commenced 
within  the  time  herein  respectively  limited  after  the  return  of 
such  person  into  this  state ;  and  if,  after  such  cause  of  action 
shall  have  accrued,  such  person  shaU  depart  from  and  reside 
out  of  this  state,  the  time  of  his  absence  shall  not  be  deemed 
or  taken  as  any  part  of  the  time  limited  for  the  commence- 
ment of  such  actioa'' 

II.  The  Tioga  Rail  Bead  Company  being  a  corporation  of 
the  state  of  Pennsylvania,  created  by  and  under  its  laws,  was 
never  capable  of  having  an  existence  elsewhere,  and  conse- 
quently, at  the  time  the  cause  of  action  accrued,  was  out  of 
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this  state,  within  the  exception  of  the  statute.  A  corpora- 
tion can  have  no  le^al  existence  out  of  tlie  houndaries  of  the 
sovereignty  by  which  it  is  created,  must  dwell  in  the  place  of 
its  creation,  and  cannot  migrate  to  another  sovereignty.  {Bank 
qf  Augusta  v.  Earle,  13  Peters ,  519.  JRunyan  v.  Leasees  of 
Coster,  14  id.  129.) 

III.  A  corporation  is  included  va  the  term  person,  as  used 
in  the  exception  of  the  statute.  In  the  first  plaoe,  this  is  so 
declared  in  several  statutes  of  this  state.  By  the  statute  re- 
lating to  crimes  and  their  punishment,  (2  jB.  S,  703,  §  35,) 
"  When  the  term  person  is  used  in  this  chapter  to  designate 
the  party  whose  property  may  be  the  subject  of  any  offense, 
such  term  shall  be  construed  to  include  the  United  States, 
this  state,  or  any  other  state  government  or  country  which 
may  lawfully  own  any  property  within  this  state,  and  all  pub- 
lic and  private  corporations."  By  the  act  concerning  the  re- 
vised statutes,  passed  December  10,  1828,  section  11,  (2  R.  8, 
778,)  it  is  provided,  whenever  in  the  revised  statutes,  or  in 
any  other  statute,  any  subject,  matter,  party  or  person  is  de- 
scribed or  referred  to  by  words  importing  the  singular  num- 
ber or  masculine  gender,  several  matters  and  persons  and 
females  as  well  as  males,  and  bodies  corporate  as  well  as  indi- 
viduals, shall  be  deemed  to  be  included,  and  these  rules  of  con- 
struction shall  apply  to  all  cases,  unless  it  be  otherwise  specially 
provided,  or  unless  there  be  something  in  the  subject  or  con- 
text repugnant  to  such  construction.  There  is  certainly  noth- 
ing in  the  context  of  the  statute  under  consideration  repugnant 
to  a  construction  of  the  word  person  as  including  corporations ; 
for  there  is  nothing  further  relating  to  the  subject  Neither 
is  there  any  thing  in  the  subject  of  the  statute  repugnant  to 
such  construction ;  on  the  contrary,  such  a  construction  is 
the  only  one  which  will  render  the  statute  consistent.  The 
proviso  of  the  statute  contains  no  exception  in  favor  of  foreign 
corporations,  and  It  manifestly  could  not  be  its  intention  to  give 
the  creditor  rights  against  one  class  of  foreign  debtors,  and  with- 
hold such  rights  in  regard  to  another,  and  a  statute  will  not 
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be  so  constraed  as  to  lead  to  absurd,  false  or  unjust  oonse- 
quencee  if  it  will  adniit  any  other  construction.  (Smith's 
Com,  662.  ComTnonwealth  v.  Kimball^  24  Pick,  370.)  And 
without  any  statutory  definition,  the  term  person  embraces  a 
corporation  where  a  corporation  may  properly  be  within  the 
object  of  the  statute.  Thus,  under  the  attachment  laws  of 
the  state  of  Alabama,  corporations  are  included,  although 

persons  only  are  mentioned.     {Plantenf  Bank  v. y  8 

ForteTj  404.)  And  so  also  a  corporation  is  a  person,  in  the 
purview  of  acts  of  Congress,  in  relation  to  the  jurisdiction  of 
the  courts.  ^'  A  corporation  created  by  and  doing  business 
in  a  particular  state,  is  to  be  deemed  to  all  intents  and  pur- 
poses a  person,  although  an  artificial  person,  an  inhabitant 
of  the  same  state  for  the  purposes  of  its  incorporation,  capable 
of  being  treated  as  a  citizen  of  that  state  as  much  as  a  natural 
person."  (The  Louisville  R.  B,  Co.  v.  Letson^  2  How,  U.  S.  B. 
497,  555,  558.  Kilkenny  Bailway  Co,  v,  Fielden^  2  JEng. 
Law  and  Equity y  388,  391.  11  Wheat.  392.)  A  foreign  cor- 
poration may  sue  and  be  sued  in  this  state.  (2  B.  8.  457, 
§§  1,  2.  Code,  §§  135,  227,  427.  Laws  of  1855,  chap.  279.) 
lY.  The  statute  of  limitations,  by  reason  of  the  exception 
in  relation  to  persons  being  out  of  or  departing  from  this  state, 
never  commences  running  until  the  return  of  such  person  to 
this  state,  and  consequently  cannot  be  pleaded  by  a  person 
who  has  never  been  in  this  state.  (Buggies  v.  Keeler^  3 
John.  263.  liandatt  v.  WUkins,  4  BeniOy  577.  Ford  v. 
Babcocky  2  Sand.  518.  Bulger  v.  JKocAc,  11  Pick.  36.  SuU 
v.  LiUhy  14  Mass.  B.  203.  WiUon  v.  Appleton^  17  id.  180. 
Little  V.  Blunty  16  Pick.  359.  Cole  v.  Jessup^  2  Barh.  309. 
Carpenter  v.  WeUs^  22  id.  593.)  If  the  statute  of  limitations 
is  not  a  good  plea,  as  decided  by  the  above  cases,  when  the  de- 
fendant was  never  in  this  state  until  the  time  when  the  action 
was  conmienced  against  him,  notwithstanding  more  than  six 
years  had  elapsed  after  the  cause  of  action  accrued,  it  follows 
that  the  return  of  the  defendant  is  not  essential  to  the  right 
to  bring  the  action  after  the  expiration  of  the  statute  time. 
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The  term  return  is  only  applicable  to  a  pereon  who  has  before 
been  in  this  state.  And  such  has  been  the  construction  of 
similar  statutes  in  England.  In  the  case  of  Lc^ord  v.  Bud- 
dock,  (24  Eng,  L,  and  Eq,  239,)  the  question  was  whether  a 
plaintiff  who  had  never  been  in  England  was  within  the  ex* 
ception  of  the  statute  of  limitations  of  that  country,  providing 
that  if  any  person  entitled  to  bring  an  action  shall  be  at  the 
time  such  cause  of  action  accnies  beyond  the  seas,  such  per- 
son shall  be  at  liberty  to  bring  the  same  actions  within  such 
times  as  are  before  limited  after  their  being  returned  from  be- 
yond the  seas ;  it  was  held  on  the  authority  of  Strithorst  v. 
Oraeme,  (2  Wm,  Black,)  and  on  principle,  that  if  the  party 
having  a  right  of  action  never  comes  to  England,  he  always 
has  a  right  of  action  while  he  lives  abroad,  notwithstanding, 
by  the  terms  of  the  statute,  he  must  bring  his  action  within 
six  years  after  his  return,  which  has  never  happened,  and 
that  the  statute  never  runs  till  the  disability  or  cause  of 
exception  is  removed.  The  same  point  was  decided  in  the 
court  of  exchequer,  in  the  case  of  Tou?n8end  v.  Deacon,  (3  jE5c- 
chequer  B.  706.)  In  that  case  the  party  in  &vor  of  whom  the 
right  of  action  existed  died  abroad  more  than  six  years  after 
the  same  accrued,  and  of  course  never  could  return.  And  the 
point  has  been  adjudged  in  the  same  way  by  the  supreme 
court  and  court  of  appeals  in  this  stata  In  Be^cunin  v.  Be 
Oroot,  (1  DeniOj  151,)  the  action  was  against  an  executor. 
The  defendant  pleaded  the  statute  of  limitations.  The  plain- 
tiff replied  that,  at  the  time  the  cause  of  action  accrued,  the 
defendant's  testator  was  out  of  the  state,  and  so  continued 
till  his  death,  and  that  the  action  was  brought  six  years  after 
the  granting  of  letters  testamentary.  To  which  replication 
there  was  ademurrer,  upon  which  judgment  wasfor  the  plaintiff 
on  the  ground  that  the  statute  had  not  begun  to  run  in  &vor  of 
the  testator  at  the  time  of  his  death,  and  that  the  case,  though 
not  within  the  words  of  the  exception  of  the  statute,  was  yet 
within  the  equity  of  it.  This  is  one  of  the  cases  where  the 
person  against  whom  the  cause  of  action  accrued  never  did  and 
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never  could  return.  The  same  point  is  decided  in  Davis  v. 
Oarry  (2  Selden,  124,)  where  the  case  oiBeryamin  v.  De  Orooi 
is  cited  with  approbation ;  also  Douglass  v.  Forrest j  (4  Bing. 
686.)  If  the  case  of  The  Delaware  and  Raritan  Canal 
Co.  V.  Faviknerj  (1  Denio^  440,)  the  only  authority  for  the  de- 
fendants, is  good  law,  then  the  statute  of  limitations  would  be 
a  good  plea  in  an  action  commenced  by  attachment  or  publi- 
cation of  summons  against  a  non-resident  debtor  who  never 
was  in  this  state,  either  before,  at  the  time  of,  or  after  the 
commencement  of  the  action.  For  there  would  no  more  be  a 
return  in  his  case  than  in  the  case  of  a  foreign  corporation. 

y.  If  the  exception  of  the  statute,  as  appears  by  all  the 
authorities,  includes  a  person  who  never  has  returned,  and 
never  could  return,  to  thid  state,  it  follows  that  it  may  as  well 
include  «  foreign  corporation,  notwithstanding  any  thing  in 
its  character  or  locality  which  forbids  its  physical  return  or 
existence  in  this  state.  Such  a  construction  would  not  be 
repugnant  to  the  subject  of  the  statute,  and  would  therefore 
be  in  accordance  with  the  rule  contained  in  section  11,  page 
778,  voL  2  of  the  revised  statutes.  And  such  has  been  the 
construction  given  to  a  similar  statute  of  Vermont,  by  the 
supreme  court  of  the  United  States.  {Society  for  the  Prop^ 
ogation  dtc.  v.  Toum  of  Pawletj  4  Peters^  480,  505,  506.) 
In  that  case  the  question  was  whether  a  corporation  was  in- 
cluded in  the  exception  of  a  statute  of  limitation,  providing 
that  the  act  should  not  extend  to  bar  any  infant  person 
imprisoned  or  beyond  the  seas,  without  any  of  the  United 
States.  The  plaintiffs  were  a  foreign  corporation,  and  ^' being 
beyond  the  seas,''  within  the  proviso  of  that  act,  were  held 
not  to  be  barred.  And  by  the  recent  decisions  of  the  same 
court,  the  residence  of  a  corporation  is  the  state  by  which  it 
is  created,  without  regard  to  the  residence  of  its  corporators, 
(Louisville  B.  B.  Co.  v.  Letson,  2  How.  U.  S.  B.  499,  dkc. 
7  John.  Ch.  B.  129.  7  How.  Pr.  B.  228,  239.  10  id.  7,  8. 
5  Paige^  601.) 

YI.  The  reason  of  the  statute  applies  as  well  to  foreigii 

Vol.  XXVI.  20 


154        OASES  m  THE  SUPREME  COURT. 

Olcott  V.  Tioga  Rail  Road  Company. 

corporations  as  to  natural  persons.  The  mischief  which  this 
exception  was  designed  to  meet  was,  that  without  it  the  citi- 
zens of  this  state  would  be  compelled  to  go  abroad  to  enforce 
their  demands  against  persons  who  should  be  or  go  beyond 
the  jurisdiction  of  our  courts  ;  and  this  mischief  obviously 
affects  the  creditor  of  a  corporation  equally  with  the  creditor 
of  a  natural  person,  and  it  will  not  be  presumed  that  the 
legislature  intended  to  exempt  corporations  from  liabilities  to 
which  natural  persons  are  subject.  (Bacon's  Abr,,  Limita- 
tion of  Actions^  E,  Id.  Statute  7,  6.  Smith's  Com.  819. 
The  People  v.  The  TJtica  Ins.  Co.,  15  John.  358.  Henry  v. 
Tilson,  17  Vermont  B.  479.  United  States  v.  Aundy,  11 
Wheat.  392.) 

VII.  The  court  will  take  judicial  notice  of  the  fact  as  a  mat- 
ter of  daily  public  history,  that  this  state  contains  the  great 
commercial  emporium  of  the  United  States,  and  indeed  of 
the  whole  western  continent ;  that  this  emporium  is  the  seat 
and  center  of  the  vast  and  complicated  transactions  of 
almost  numberless  foreign  corporations  of  every  state  of  the 
union,  and  of  foreign  countries,  whose  financial  affairs  are 
there  managed,  and  whose  bonds  and  other  evidences  of  debt 
are  there  negotiated  ;  manufacturing  corporations  making 
purchases  on  credit;  insurance  companies  incurring  liabili- 
ties, and  rail  road  companies  issuing  stocks  and  borrowing 
money.  (1  Greenl,  on  Ev,  §  5.)  The  transactions  of  natural 
persons  who  are,  or  who  go,  out  of  this  state  are  few  and 
of  small  moment,  when  compared  with  those  of  artificial 
persons  called  foreign  corporations,  who  never  come  into  this 
state  except  through  their  agents,  to  contract  some  debt 
which  they  seek  to  repudiate  through  the  pretense  that  they 
can  have  no  existence,  and  consequently  no  liability  here. 
What  can  be  more  absurd  than  to  suppose  that  the  legislature 
intended  to  make  a  law  for  a  small  class  of  persons  whose 
personal  rights  travel  with  them  wherever  they  go,  and 
whose  coming  or  return  to  this  state  is  always  encouraged ; 
and  exempt  that  larger  class  of  artificial  persons,  whose  ex- 
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istence  at  home  is  merely  recognized  here  as  matter  of  comity 
towards  the  power  by  which  they  are  created. 

B.  Campbell,  for  the  respondent,  among  other  points  not 
noticed  by  the  court,  and  therefore  not  necessary  to  be  stated 
here,  insisted  upon  the  following :  I.  The  cause  of  action  set 
out  in  the  plaintiff's  complaint,  and  proven  on  the  trial,  is 
barred  by  the  statute  of  limitations.  It  is  a  well  settled  prin- 
ciple of  construction  of  statutes  of  limitation,  not  only  of 
the  United  States  courts  but  of  the  courts  of  the  several 
states  of  the  union,  that  the  courts  of  each  state  are  to  give 
a  construction  of  the  statutes  of  their  several  legislatures,  and 
when  such  construction  ha&  been  given,  the  same  is  to  govern 
in  all  cases,  and  in  all  courts  of  the  union.  The  question 
at  issue  in  this  action,  under  the  defendant's  answer  setting 
up  the  statute  of  limitations,  has  been  decided  by  the  su- 
preme court  of  this  state  in  Faulkner  v.  Delaware  and  Bari-- 
tan  Canal  Co.,  (1  Denio,  441.)  The  decision  in  that  case  was 
concurred  in  by  each  member  of  the  court,  and  its  correctness 
has  not  been  questioned  by  any  court  in  this  state,  (in  any 
reported  case,)  and  has  been  received  and  adopted  by  all  the 
courts  of  this  state  as  a  settled  construction  of  the  statute 
of  limitations  upon  the  point  in  question  in  this  action,  viz : 
that  the  exception^contained  in  2  B.  S.  297,  §  27,  applies  to 
natural  persons  and  not  to  corporations.  When  a  corpora- 
tion is  said  to  be  a  person,  it  is  underetood  to  be  so  only  in  cer- 
tain respects,  and  for  certain  purposes,  for  it  ia  strictly  a  po^ 
litical  instittUion.  {Ang,  &  Ames  on  Corp.  3ded.  4.)  The 
statute  in  r^ard  to  work  on  highways,  which  declares  that 
"  every  person  owning  or  occupying  land  in  the  town"  shall 
be  assessed  to  work  on  highways,  (1  B.  S.  505,)  has  been  ad- 
judged not  to  include  corporations.  {Bank  of  Ithaca  v.  King, 
12  Wend.  390.)  The  act  in  relation  to  attachments  against 
absconding  debtors,  &c.  (1  B.  L.  157,)  provides  that  the  real 
and  personal  property  of  every  debtor  who  resides  out  of  the 
state,  &c.  shall  be  liable  to  be  attached  and  sold,  &o.    The 
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oourtheld  this  act  applied  to  natural -persons  only^  not  io 
bodies  corporate.-  (McQrieen  v.  MidcUelown  Manvf,  Go,^  16 
John.  5.)  Generally  the  term  persons  will  be  confined  to 
natural  persons,  nnless  from  the  context  or  other  parts  of  the 
act  it  appears  that  corporations  were  intended.  (School  Di^ 
rectors  v.  Carlisle  Bank^  8  Watts*  Penn.  M.  192.  Blair  v. 
Worley,  1  Scam.  IlL  B.  178.)  The  case  cited  by  the  appel* 
lant's  coimsel — LouisviUe  Bail  Boad  Co,  v.  Letson^  (2  How^' 
ardy  558) — ^is  not  a  construction  of  a  state  statute,  but  of  a 
statute  of  the  United  States,  in  regard  to  commencing  suits 
in  the  United  States  courts ;  and  the  decision  declares  that 
for  such  purposes,  {i,  e.  the  commencing  a  suit,)  a  corpora- 
tion is  to  be  deemed  a  person  or  inhabitant  of  the  state  where 
located ;  not  that  a  corporation  shall  be  deemed  to  be  a  person 
in  any  other  state,  or  within  the  purview  of  any  other  state  stat- 
ute. The  supreme  court  of  the  United  States  could  not  ov^- 
rule  the  construction  put  upon  a  statute  of  limitations  of  this 
state,  by  the  supreme  court  of  this  state,  without  repudiating 
and  nullifying  all  its  former  decisions  as  to  the  power  of  state 
courts  to  construe  the  state  laws  of  the  sereral  states.  {Ang. 
on  Lim.  25.  3  Peters,  270.  U.  S.  Judiciary  Act,  1789,  §  34. 
Pittsburgh  Ihrans.  Co.  v.  CuUen,  8  Ser.  &  Bawle,  517.  Nash 
V.  Bector,  1  Miles*  Penn.  B.  78.  Dawson  v.  Ccsmpbelly  Id,  171. 
4  Zabriskie,  222.  3  id.  429.  Pechham  r.  NoHh,  16  Pick.  286. 
9  Paige's  Ch.  B.  216.  15  Ser.  <t  Bawle,  173.  Ang.  on  Corp. 
396, 397,  398.)  The  statute  is  general,  and  applies  to  all  the 
causes  of  action  mentioned  in  it.  If  the  plaintiff  claims  the  ben- 
efit of  an  exception,  he  must  bring  himself  within  the  very  letter 
of  the  exception.     {Ang.  on  Lim.  §§  194,  485,  486.) 

II.  The  l^al  presumption  is,  that  the  draft  in  question  has 
been  paid. 

By  the  Comi,  E.  Darwin  Smith,  J.  Whether  the  statute 
of  limitations  is  a  good  defense  in  behalf  of  a  foreign  cor- 
poration in  an  action  upon  contract,  is  the  only  point  pre- 
sented in  this  case  for  our  decisioa    The  referee  has  found, 
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88  a  condusion  of  law^  that  the  plaintiff's  debt  is  barred  by 
the  statate  of  Umitations,  and  that  the  defendant  was  en- 
titled to  a  nonsuit  on  that  ground.  His  decision  was 
expressly  put  upon  the  case  of  FatUkner  v.  I%e  Delaware  and 
Baritan  Canal  Co.y  (1  DeniOj  441,)  in  which  the  precise 
point  held  by  the  referee  is  distinctly  decided,  and  we  are 
now  confessedly  asked,  by  the  counsel  for  tha  plaintiff,  to 
oyerrole  that  decision.  If  we  were  sitting  in  a  court  of 
review,  the  correctness  of  that  decision,  upon  principle,  would 
be  a  legitimate  question  for  discussion  and  consideration. 
The  case  of  Faulkner  was  decided  in  the  old  supreme  court, 
about  12  years  since.  It  was  decided  by  a  unanimous  court, 
was  acquiesced  in  then,  and  has  been  since,  without  debate  or 
question,  so  far  as  we  know,'  till  the  present  occasion.  This 
court,  as  now  organized,  is  the  supreme  court  still,  with  the 
same  powers,  and  governed  by  the  same  roles  and  prindples 
as  the  old  supreme  court  under  the  former  constitutions  of  this 
state.  In  the  application  of  the  principle  of  stare  decisis  we 
should  r^ard  the  decisions  of  the  supreme  court  of  this  state 
at  any  former  period,  as  the  decision  of  the  same  court  in 
which  we  are  now  sitting*  It  becomes,  therefore,  an  import- 
ant inquiry,  how  far,  and  upon  what  principle,  this  court  is 
at  liberty  to  depart  from  the  doctrine  oi  stare  decisis.  Chan- 
ceUor  Kent  lays  down  the  rule  as  follows  :  ^'  When  a  rule  has 
been  once  deliberately  adopted  and  declared,  it  ought  not  to 
be  disturbed,  unless  by  a  court  of  appeal  or  review,  and  never 
by  the  same  court^  except  for  very  cogent  reasons  and  upon  a 
dear  manifestation  of  error  ;  and  if  the  practice  were  other- 
wise, it  would  be  leaving  us  in  a  state  of  uncertainty  as  to 
the  law."  (16  John.  402.  20  id.  722.)  Su*  WiUiam  Jones 
also  says  :  "No  man  who  is  not  a  lawyer  would  ever  know 
how  to  act,  and  no  man  who  is  a  lawyer  would  in  many  in- 
stances know  what  to  advise,  unless  courts  were  bound  by 
authority,  as  firmly  as  the  Pagan  deities  were  supposed  to  be 
bound  by  the  decrees  of  fete."  (Jones^  Essay  on  Bail.  46.) 
Tke  3000  cases  overruled,  doubted  or  limited  in  their  ap- 
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plication,  mentioned  in  Gfreenlea/'s  Overruled  OaaeSy  indicate 
that  the  tendency  to  assert  and  to  cany  out  what  is  supposed 
to  be  the  right  in  point  of  principle,  is  much  greater  than 
that  of  abiding  by  precedents  and  of  adhering  to  decisions. 
And  there  is  doubtless  much  greater  danger  of  departing  from 
the  sound  rule  on  this  subject,  in  the  present  organization  of 
this  court,  diyided  as  it  is  into  eight  heads,  than  there  was 
when  the  court  possessed  the  imity  of  a  single  head,  as  under 
the  former  constitutions  of  the  state.  While  with  the  larger 
number  of  judges,  the  press  of  business  upon  the  court,  and 
the  multiplicity  of  decisions,  the  proportion  of  crude  and 
hasty  opinions  will  necessarily  be  increased ;  and  while  it  is 
the  duty  of  the  judges  to  meet  all  questions  upon  principle, 
and  discuss  them  with  freedom  and  firmness,  that  justice  and 
right  may  prevail,  yet  something,  most  obviously,  should  be 
deemed  settled  in  this  court.  There  should,  at  some  time,  in 
this  court,  be  an  end  of  discussion,  when  questions  decided 
should  be  deemed  at  rest,  until  the  decision  is  reversed  in  the 
court  of  last  resort.  Such,  as  a  general  rule,  should  be  the 
case  with  all  questions  carefrQly,  clearly  and  distinctly  decided 
by  the  old  supreme  court  upon  full  argument,  and  by  any 
general  term  of  this  court  as  at  present  organized.  There  is, 
however,  an  obvious  distinction  between  the  cases  where  the 
point  decided  was  not  the  leading  or  chief  point  in  the  cause ; 
where  it  did  not  receive  full  discussion  at  the  bar,  or  was 
incidentally  decided,  without  friU  examination,  and  those 
cases  where  the  point  in  question  was  singly  presented,  ftdly 
discussed  by  counsel,  and  distinctly  passed  upbn  by  the  court. 
The  case  of  Faulkner  was  one  of  the  latter  case.  The  ques- 
tion of  the  statute  of  limitations  was  the  only  one  in  the 
case.  The  point  was  distinctly  presented  on  demurrer,  un- 
connected with  any  other  question.  It  was,  we  may  presume 
from  the  character  of  the  counsel  employed,  fully  and  care- 
fully argued,  and  was  distinctly  and  singly  decided  by  the 
court,  without  dissent  or  objection*  Such  a  decision  should 
ordinarily  be  followed,  tintil  reversed  by  the  court  of  appeals* 
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In  accordance  with  this  view,  I  think  the  judgment  in  this 
case  should  be  affirmed,  upon  the  principle  of  stare  decisis. 
But  as  the  case  is  one  of  great  importance,  and  involves  a 
large  amount,  I  will  add  that  I  fully  concur  in  the  opinion 
of  Judge  Beardsley,  in  the  case  of  Faulkner.  This  action  is 
one  of  contract,  upon  bills  of  exchange,  and  was  commenced 
September  19,  1853.  At  that  time,  by  section  91  of  the  code, 
all  actions  upon  a  contract,  obligation  or  liability,  express  or 
implied,  were  limited  to  six  years.  The  only  exception  appli- 
cable to  this  class  of  actions  is  contained  in  section  100, 
which  is  as  follows:  "If,  when  the  cause  of  action  shall 
accrue  against  any  person,  he  shall  be  out  of  the  state,  such 
action  may  be  commenced  within  the  times  herein  respectively 
limited,  after  the  return  of  such  person  into  this  state ;  and 
if  after  such  cause  of  action  shall  have  accrued,  such  person 
shall  depart  from  and  reside  out  of  the  state,  the  time  of  his 
absence  shall  not  be  deemed  or  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  such  action." 

By  clear  and  necessary  implication  this  section  can  only  ap- 
ply to  natural  persons.  None  others  possess  the  power  of 
locomotion.  None  others  can  be  out  of  the  state  at  one  time 
and  in  it  at  another.  None  others  can  depart  from  and 
reside  out  of  the  state  and  return  again  to  it.  In  respect  to 
none  others  can  the  time  of  their  absence  be  deducted  from 
the  time  limited  for  the  commencement  of  the  action.  The 
residence  of  a  corporation  is  necessarily  fixed  in  the  state  of  its 
creation.  It  can  have  no  residence  elsewhere.  (13  Peters,  519. 
Bank  of  Augusta  v.  Earle,  14  id.  129.  Runyan  v.  Lessees  of 
Coster,  2  How.  U.  S.  R.  499.)  If  this  section  does  not  apply  to 
corporations,  then  the  general  limitation  of  section  91  applies, 
without  qualification,  or  restriction,  to  all  actions  upon  contract, 
and  is  available  to  a  foreign  as  much  as  to  a  domestic  corpo- 
ration.   The  judgment  in  this  case  should  be  affirmed. 

[MoiTBOB  Gbnbbal  Terx,  December  7, 1857.    Johnson,  Welles  and  Smith, 
Justices.] 
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Where  a  deed  of  conveyance  was  giren  by  a  father  to  his  son,  and  a  bond  and 
mortg^age  executed  by  the  latter  for  the  purchase  money,  for  the  purpose  of 
hindering,  delaying  and  defrauding  creditors,  which  bond  and  mortgage 
were  subsequently  sold  and  transferred  to  the  plaintiff,  who  took  the  same 
with  notice  of  the  fraudulent  object  and  purpose  for  which  they  were  given, 
it  was  held  that  for  all  purposes  of  enforcing  such  bond  and  mortgage, 
or  claiming  any  protection  under  them,  the  plaintiff  stood  in  no  better  situ- 
ation than  the  parties  to  the  original  fhtudulent  transaction.  And  that  the 
law  would  lend  him  no  aid  whatever,  in  preserving  his  lien  upon  the  prem- 
ises, or  in  making  the  Araudnlent  securities  available  in  any  respect. 

APPEAL  by  the  plaintiff  from  a  judgment  entered  upon 
the  report  of  a  referee.  Jeffrey  S.  Barnes,  being  the 
owner  of  several  village  lots  in  HoUey,  Orleans  county,  on  the 
4th  day  of  September,  1851,  sold  and  conveyed  the  same  to 
Aaron  Barnes  his  son,  and  the  latter,  to  secure  the  payment 
of  part  of  the  purchase  money,  executed  a  bond  and  mortgage 
to  Jeffrey  S.  Barnes,  conditioned  to  pay  $850  in  two  years, 
with  interest.  On  or  about  the  5th  day  of  September,  1851, 
Jeffirey  S.  Barnes,  by  Aaron  Barnes,  his  agent,  sold  and  trans- 
feired  this  bond  and  mortgage  to  the  plaintiff,  and  took  his 
note  for  the  same  in  the  sum  of  $700,  payable  in  two  years 
from  its  date,  with  interest.  After  the  sale  and  transfer  of 
the  bond  and  mortgage  to  the  plaintiff,  he  delivered  the  mort- 
gage to  Aaron  Barnes  to  have  it  recorded  in  Orleans  county. 
JeifreyS.  Barnes  took  the  mortgage  from  the  clerk's  office, 
with  the  assignment,  and  delivered  the  mortgage,  note  and 
assignment  to  the  defendant  Alva  Morgan*  Jeffi-ey  S.  Barnes, 
notwithstanding  the  assignment  to  the  plaintiff,  acknowledged 
satis£Bu;tion  of  the  mortgage,  and  caused  it  to  be  discharged 
of  record,  without  the  knowledge  or  consent  of  Chamberlain, 
the  plaintiff.  Chamberlain  still  retained  the  bond.  Aaron 
Barnes  then,  on  the  29th  day  of  November,  1851,  reconveyed 
the  mortgaged  premises  to  Jeffrey  S.  Barnes,  and  the  latter 
executed  a  mortgage  upon  the  same  to  the  defendant  Morgan 
for  the  sum  of  $900.     Morgan  not  only  knew  that  the  plaint- 
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iff,  Chamberlain,  was  the  owner  of  the  mortgage  given  by  Jef- 
frey S.  Barnes,  and  assigned,  but  knew' that  the  note  was  given 
on  the  sale  of  the  mortgage ;  that  it  was  improperly,  and 
without  authority,  discharged  by  Jefirey  S.  Barnes,  and  he 
took  Chamberlain's  note  as  security  against  such  mortgage. 
Alva  Morgan  proceeded  to  foreclose  his  mortgage  by  statute, 
Wd  this  action  was  brought,  and  the  prayer  for  judgment  was, 
that  the  satisfaction  of  the  mortgage  executed  by  J.  S.  Barnes 
be  declared  void ;  and  that  this  mortgage  be  declared  to  be  a 
lien  upon  the  land  prior  to  the  mortgage  of  Morgan.  The 
answer  set  up  that  the  bond  and  mortgage  given  by  Jeffrey 
S.  Barnes  to  Aaron  BameS)  and  sold  to  the  plaintiff,  was  given 
to  defraud  creditors,  and  that  the  plaintiff  knew  this  fact 
when  he  purchased  the  mortgage ;  and  claimed  that  the  bond 
and  mortgage  and  the  assignment  thereof  were  void.  The 
referee  found  the  giving  of  the  bond  and  mortgage  by  Jeflfrey 
S.  Barnes  to  Aaron  Barnes,  and  the  sale  of  the  same  to  the 
plaintiff,  and  the  giving  of  his  note  for  the  sum  of  $700,  as 
alleged  in  the  complaint ;  that  the  bond  and  mortgage  were 
given  to  defraud  the. creditors  of  Barnes,  and  that  the  plaintiff 
knew  this  fact ;  that  Morgan  knew  of  the  mortgage  assigned 
to  Chamberlain,  and  that  he  was  the  owner  thereof;  that  Jef- 
frey S.  Barnes  let  Morgan  have  the  note  by  agreement  with 
Morgan,  to  keep  tmtil  Chamberl^n  would  ratify  the  discharge 
of  the  mortgage  and  surrender  the  bond;  that  afterwards 
Morgan  let  Jeffrey  8.  Barnes  take  the  note,  who  sold  it  to 
Charles  Seymour;  that  it  became  due,  and  Seymour  sued 
Chamberlain,  who  paid  the  note.  The  referee  declared  the 
bond  and  mortgage  void  for  the  fraud^  and  dismissed  the 
complaint,  with  costs. 

if.  8.  NewtoUj  for  the  appellant 

8.  B.  Jewetty  for  the  respondents. 
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By  the  Caurtj  Johnson,  P.  J.  The  referee  has  found,  as 
matter  of  fact  upon  the  evidence,  that  the  deed  of  conveyance 
from  the  defendant  Jeflfrey  8.  Barnes  to  his  son  Aaron  Barnes, 
and  the  bond  and  mortgage  given  back  by  tte  latter,  were  for 
the  purpose  of  hindering,  delaying  and  defmuding  creditors. 
He  also  finds  that  the  plaintifi*  knew,  and  had  notice  of,  such 
object  and  purpose.  The  plaintifi^  therefore,  for  all  purposes 
of  enforcing  his  bond  and  mortgage,  or  claiming  any  protection 
under  them,  stands  in  no  better  situation  than  a  party  to  the 
original  fraudulent  transaction.  In  this  aspect  the  case  falls 
directly  within  the  principle  established  in  Nellia  v.  Clarkj 
(20  Wend.  24 ;  S.  C,  4  Hill,  424.)  The  law  will  lend  him 
no  aid  whatever  in  preserving  his  lien  upon  the  premises,  or 
in  making  the  fraudulent  securities  available  for  any  purposa 
It  is  claimed  by  the  plaintiff's  counsel  that  the  plaintiff,  in 
respect  to  his  mortgage,  stands  in  the  position  of  a  grantee 
of  premises,  and  even  if  the  mortgage  is  fraudulent,  the  de- 
fendants cannot  dispute  its  validity.  This  would  be  so  if 
the  mortgage  conveyed  the  title  to  the  land,  and  it  became 
vested  in  the  plaintiff  by  the  assignment.  The  law  would 
then,  as  to  the  parties  and  privies,  and  all  claiming  under 
them,  or  either  of  them,  by  grant  or  assignment,  leave  the 
title  where  the  fraudulent  act  had  placed  it.  But  a  mortgage 
upon  real  estate  has  no  such  effect.  It  is  a  mere  lien  upon  the 
land  and  as  security  for  the  debt,  and  carries  no  title.  {Oardr 
Tier  V.  Heartt,  3  Demo,  232.  Calkins  v.  CalkinSy  3  Barb. 
505.)  The  bond,  which  is  the  debt,  is  clearly  an  executory 
contract,  and  the  mortgage  being  but  a  security  for  the  debt, 
partakes  of  the  same  character.  The  case  of  Mostly  v.  Mose- 
ly,  (15  N!  T,  R,  334,)  which  is  relied  upon,  is  not  In  point. 
That  was  the  case  of  a  deed,  and  the  long  established  principle 
which  was  applied  properly  there,  has  no  application  here. 

The  subsequent  fraudulent  acts  of  the  defendant  Barnes,  in 
executing  a  satisfaction  of  the  mortgage,  and  transferring  the 
plaintiff's  note,  do  not  help  the  plaintiff.  Those  acts,  fraud- 
ulent and  injurious  as  they  certainly  were,  did  nothing  towards 
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pTurging  the  bond  and  mortgage  of  their  original  taint.     And 
it  is  precisely  because  of  this  taint,  that  the  law  withholds 
from  them  any  aid,  protection  or  regard 
The  judgment  must  therefore  be  affirmed. 

[Mo5BOE  Gbvbbal  Tbbx,  December  7, 1867.    JohnsoUy  T.  R,  Strong  and 
WeSUft  JoBticee.] 


MoBGAN  VB.  Chamberlaik  and  others. 

Where  tbe  plaintiff  took  a  mortgage  from  B.,  with  ftUl  notice  of  a  prior  mort- 
gage upon  the  same  premises,  which  had  been  assigned  to,  and  was  then 
held  by,  C,  and  with  knowledge  that  B.,  notwithstanding  snch  assignment 
and  withoat  the  aathority  and  sanction  of  G.  as  assignee,  had  executed  a 
discharge  of  such  prior  mortgage ;  Held  that  the  plaintiff,  being  a  mere 
Yoluntary  purchaser  or  mortgagee,  did  not  occupy  the  position  of  a  general 
creditor  of  B.,  and  therefore  was  in  no  better  situation  to  attack  C.'s  mort- 
gage than  was  B.  himself;  that  he  stood,  in  this  respect,  in  the  shoes  of  B., 
and  must  receive  the  same  measure  of  justice  which  would  have  been  meted 
oat  to  B.  had  he  undertaken,  by  action,  to  legalize  the  fraudulent  discharge 
and  to  destroy  or  impair  the  apparent  lien  of  C.'s  mortgage. 

Also  heldf  that  upon  the  principle  of  refusing  aid  to  either  of  the  parties  to  a 
fraudulent  transaction,  the  plaintiff  was  not  entitled  to  a  decree  declaring  his 
mortgage  to  be  the  first  lien,  and  the  discharge  of  the  prior  mortgage  to  be 
legal. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  complaint  aUeged  that  on  the  4th  day  of 
September^  1851^  Jeffrey  S.  Barnes  was  in  embarrassed  circum- 
stances, and  being  the  owner  of  certain  lands  in  HoUey,  Or- 
leans county,  with  the  intention  of  defrauding  his  creditors, 
conv^ed  the  lands  to  Aaron  Barnes,  and  took  back  two  mort- 
gages ;  one  to  his  wife,  and  another  to  himself ;  that  it  was 
the  understanding  that  the  bond  and  mortgage  to  himself^ 
Jeffi-ey  S.  Barnes,  should  not  be  paid ;  that  Jeffrey  S.  Bamei 
sold  and  traosferred  the  bond  and  mortgage  payable  to  him 
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to  Philetus  Chamberlain,  and  took  his  note  for  the  same  in 
the  sum  ol  $700,  payable  in  two  years  ;  and  that  it  was'  thd 
understanding  between  Chamberlain  and  Jeffi^ey  S.  Barnes^ 
that  Barnes  might  surrender  the  note  and  take  back  the  bond 
and  mortgage  ;  and  that  Barnes  kept  the  note  until  the  29th 
day  of  November,  1851,  on  which  day  Aaron  Barnes  re-deeded 
the  premises  to  Jeffrey  S.  Barnes  ;  that  Jeffi-ey  8.  Barnes  ac- 
knowledged satisfaction  of  the  bond  and  mortgage  assigned  to 
Chamberlain,  and  gave  a  bond  and  mortgage  to  Alva  Morgan, 
the  plaintiff",  upon  the  same  premises,  with  the  knowledge  and 
co-operation  of  Morgan,  and  delivered  Chamberlain's  note  to 
Morgan,  to  be  given  back  to  Chamberlain  in  place  of  his  mort- 
gage. The  complaint  then  alleged  that  he,  Morgan,  let  Barnes 
take  Chamberlain's  note  to  be  delivered  to  Chamberlain  in 
exchange  for  Chamberlain's  bond  and  mortgage ;  but  that 
Barnes,  instead  of  giving  the  note  to  Chamberlain,  turned  it 
out  to  Charles  Seymour.  That  Jeffrey  S.  Barnes  gave  a  deed 
of  the  premises  to  Chamberlain  to  secure  him  against  said 
note ;  that  Chamberlain  has  since  occupied  the  land  by  his 
tenants  ;  that  Morgan  was  foreclosing  his  mortgage  by  stat- 
ute ;  that  Seymour  sued  Chamberlain  on  the  note  and  col- 
lected it. 

The  complaint  demanded  judgment,  that  the  mortgage  of 
the  29th  day  of  November,  1851,  given  by  Jeffrey  S.  Barnes, 
be  declared  the  first  lien  ;  that  the  discharge  of  the  mortgage 
assigned  to  Chamberlain  be  declared  to  be  legal ;  and  that 
Morgan's  mortgage  be  declared  to  be  a  lien  prior  to  the  mort- 
gage assigned  to  Chamberlain.  The  answer  of  Chamberlain 
admitted  that  he  was  sued  and  paid  the  note ;  set  up  the  sev- 
eral matters  stated  in  his  complaint  in  the  case  of  Chamber- 
lain against  Morgan;  and  denied  all  the  allegations  in  the 
complaint  which  charge  him  with  any  connection  or  under- 
standing with  Jeffrey  S.  Barnes,  and  all  the  allegations  of  the 
complaint,  except  those  which  showed  that  he  was  entitled  to 
his  mortgage,  and  to  have  the  same  declared  a  lien  ;  and  to 
have  the  discharge  of  the  same^  which  was  wrongfully  made^ 
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vacated*  The  referee  found  the  facts  in  this  case,  as  in  the 
case  of  Chamberlain  against  Morgan.  And  he  decided,  as 
matter  of  law,  that  the  mortgage  to  Morgan  was  a  prior  lien 
to  the  mortgage  assigned  to  Chamberlain  ;  that  Chamberlain's 
mortgage  was  fraudulent  and  void  as  against  the  mortgage  of 
Morgan,  and  ordered  the  usual  judgment  of  foreclosure  of  the 
Morgan  mortgage  and  the  sale  of  the  mortgaged  premises,  cut- 
ting off  the  equity  of  redemption,  with  costs  to  be  paid  out 
of  the  land.  The  proof  showed  the  execution  of  the  deed  by 
Jeffrey  S.  Barnes  to  Aaron  Barnes,  and  the  giving  back  of 
the  mortgage  by  Aaron  Barnes,  and  the  sale  of  this  mortgage 
to  Chamberlain,  as  claimed  in  the  answer.  That  Jeffirey  S. 
Barnes,  notwithstanding  the  assignment,  illegally  discharged 
that  mortgage  without  any  right  or  authority  from  Chamber- 
lain. That  Morgan  knew  all  about  this  mortgage  ;  and  was 
privy  to,  and  acted  in,  causing  it  to  be  discharged.  That  there 
was  no  arrangement  whatever  between  Chamberlain  and  J.  S. 
Barnes  about  keeping  the  note,  or  afterwards  taking  a  deed 
to  protect  the  note.  The  proof  went  to  show  that  J*  8.  Barnes 
was  in  embarrassed  circumstances  at  the  time  of  giving  the 
deed  to  Aaron  Barnes,  and  the  giving  back  of  the  mortgages  ; 
and  that  Chamberlain  took  possession  of  the  premises,  and 
received  the  rents. 

The  defendant  Chamberlain  appealed  from  the  judgment 
entered  upon  the  report. 

M.  8.  Netptouy  for  the  appellant. 

8.  B.  Jetoetty  for  the  respondent. 

By  the  Court,  Johnson,  P.  J.  The  plaintiff's  mortgage  is 
subsequent  to  the  defendant's,  and  from  the  mortgagee,  and 
assignor  of  the  defendant's  mortgage,  who  is  also  the  grantee 
of  the  defendant's  mortgagor.  The  fraudulent  conveyance  of 
the  premises  originally,  for  which  the  defendant's  mortgage 
was  given,  wad  made  by  him.    The  plaintiff '6  mortgage  was 
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made  after  the  premisea  were  reconveyed  to  stich  original 
owner  by  a  voluntary  conveyance,  without  any  new  considera^ 
tion.  The  plaintiff,  as  respects  the  defendant's  mortgi^,  is 
not  a  bona  fide  mortgagee.  He  cannot  claim  as  creditor  of 
Jeffrey  S.  Barnes,  but  as  subsequent  mortgagee,  in  a  mort- 
gage taken  upon  a  voluntary  bargain  or  agreement,  between 
himself  and  his  mortgagor.  When  he  took  his  mortgage  he  had 
full  notice  of  the  defendant's  mortgage.  It  was  on  record,  and 
the  referee  has  expressly  found,  as  a  fact  in  the  case,  that  when 
the  plaintiff  took  his  mortgage,  Jeflfrey  S.  Barnes,  his  mort- 
gagor, had  executed  a  discharge  of  the  defendant's  mortgage, 
and  then  gave  to  the  plaintiff  the  note,  which  the  defendant 
had  given  on  the  purchase  of  his  mortgage,  with  the  agreement 
that  the  plaintiff  should  keep  it  until  it  could  be  ascertained 
whether  the  defendant  would  ratify  the  satisfiEtction  and  dis- 
charge of  his  mortgage,  which  had  been  executed  without  his 
assent.  It  thus  appears  that  when  the  plaintiff  took  his 
mortgage  he  was  perfectly  aware  of  the  existence  of  the  de- 
fendant's mortgage,  of  its  assignment  to  the  defendant,  and 
of  the  satisfaction  without  the  authority  or  sanction  of  the  de- 
fendant as  assignee.  Upon  this  state  of  facts  it  is  clear  that 
the  plaintiff  is  in  no  better  situation  to  attack  the  defendant's 
mortgage  than  Jeffi-ey  S.  Barnes  himself.  As  a  general  cred- 
itor of  Barnes,  he  might  have  proceeded  to  judgment  and  ex- 
ecution, and  thus  put  himself  in  a  position  to  attack  the 
defendant's  mortgage.  But  as  a  mere  voluntary  purchaser  or 
mortgagee,  he  does  not  occupy  that  position.  He  stands  in 
this  respect  in  the  shoes  of  his  mortgagor,  and  must  receive 
the  same  measure  of  justice  which  would  have  been  meted 
out  to  such  mortgagor  had  he  undertaken  by  action  to  legalize 
the  fraudulent  discharge,  and  to  destroy  or  impair  the  appi^ 
rent  lien  of  the  defendant's  mortgage.  Upon  the  same  prin- 
ciples, therefore,  and  for  the  same  reasons,  which  prevailed  in 
the  other  case,  these  parties  should  be  left  to  stand  in  the 
position  in  which  they  have  seen  fit  to  place  themselves  by 
their  own  voluntary  acts.     The  law  will  not  lend  its  aid  tcft 
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any  purpose  of  relie£  The  case  of  Moadey  v.  Moadey  (15 
N.  Y.  B.  334)  is  conclusive  on  this  question,  in  a  case  like 
this.  The  judgment  must  therefore  be  reversed,  and  a  new 
trial  (»^ered,  with  costs  to  abide  the  event. 

[MoHBOB  Gbhbbal  Tbbm,  December  7, 1867.    Johnson,  T,  R,  Strong  and 
Wdlrn,  Justices.] 


Tallman  and  others  vs.  Turck. 

If  goods  be  wrongfully  taken  by  A.,  and  B.  afterwards  comes  into  possession 

of  them,  the  latter  is  deemed  as  much  a  wrongdoer  as  the  original  tortious 

.  taker ;  nnless  he  establishes  the  fact,  by  proof,  that  he  came  to  the  poe- 

session  in  good  faith  and  for  a  lawful  purpose.    In  the  absence  of  such 

proof  no  demand  need  be  made  of  him. 

This  rule  applies  where  the  original  taking  of  the  goods  was  by  permission 
of  the  owner,  but  the  latter  was  led  to  give  the  permission  by  such  a  fraud- 
ulent deceit  on  the  part  of  the  purchaser  as  will  avoid  the  sale,  if  the 
vendor  chooses  to  avoid  it. 

APPEAL  from  a  judgment  entered  at  a  special  term,  on 
the  verdict  of  a  jury  in  an  action  of  replevin.  The  de- 
fendant claimed  title  to  the  goods  in  controversy,  under  and 
by  virtue  of  an  assignment  executed  to  him  by  one  George  G. 
Comwell,  in  trust  for  the  benefit  of  creditors.  The  plaintiff 
obtained  a  verdict,  and  the  defendant  appealed  to  the  general 
term. 

O:  W.  BuHdey  and  A.  J.  Vanderpoel,  for  the  appellant. 

E.  W.  and  O,  F.  Chester y  for  the  respondents. 

By  the  Court f  MircniELL,  P.  J.  The  plaintiffs  sold  goods  to 
the  amount  of  $66433  to  one  Comwell,  who  piurchased  them 
under  fraudulent  representations  which  vitiated  his  title  to 
tlient  The  plaintiff  brought  an  action  to  recover  all  the 
goods,  against  this  defendant,  who  on  the  trial  admitted  that 
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the  goods  mentioned  in  the  complaint  were  received  by  him. 
It  also  appeared  that  $419  in  valne  of  the  goods  were  re- 
plevied by  the  sheriff  from  the  defendant  and  delivered  to 
the  plaintiffs.  It  resulted  that  the  defendant  had  appro- 
priated to  his  own  use  the  goods,  amounting  in  value  to  the 
difference  between  those  two  sums.  When  the  plaintiff  rested 
the  defendant  moved  for  a  nonsuit,  principally  because  no 
demand  of  the  goods  had  been  made  by  the  plaintiff,  before 
action  brought.     He  offered  no  proof  of  any  title  in  himself. 

In  Storm  v.  Livingston^  (6  John,  44,)  in  trover  for  a  horse, 
the  defendant  proved  that  he  had  bought  him  at  a  constable's 
sale,  and  although  the  ownership  was  shown  to  be  in  the 
plaintiff,  and  a  demand  of  the  horse  had  been  made  of  the 
defendant's  wife,  yet  as  none  had  been  made  of  him,  the 
plaintiff  was  nonsuited,  and  the  nonsuit  was  sustained ;  the 
court  holding  that  as  the  defendant  came  lawfully  to  the  pos- 
session  of  the  horse  by  the  constable's  sale,  there  was  no  con- 
version until  a  demand ;  and  that  a  sale  by  the  defendant 
after  suit  brought,  was  not  such  proof  of  conversion  as  would 
enable  the  plaintiff  to  recover  in  that  action.  Here  there 
was  evidence  enough  of  a  conversion  of  the  goods  not  found 
by  the  sheriff,  to  satisfy  a  jury  of  such  conversion  by  the  de- 
fendant, and  the  motion  for  a  nonsuit  was  improper ;  and  the 
defendant  did  not  show  that  he  came  to  ihid  possession  law- 
fully. 

In  Tomkins  v.  Haile,  (3  Wend,  406,)  it  being  proved  that 
the  defendant  had  ordered  the  sheriff  to  levy  on  and  sell  the 
property  belonging  to  the  plaintiff,  then  in  possession  of  a 
third  party,  it  was  held  that  no  demand  was  necessary  before 
suit  brought. 

In  Pierce,  adrn'r^  v.  Van  Dyke,  (6  Hilly  613,)  a  promissory 
note  had  been  taken  from  the  pocket  book  of  the  plaintiff's 
intestate  and  delivered  to  the  defendant,  an  attorney.  He 
said  he  received  it  for  c  Uection,  in  which  case  the  court  held 
a  demand  of  him  would  be  necessary  before  action  could  be 
brought ;  but  he  had  no  legal  proof  that  he  had  received  i( 
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for  that  purpose,  and  a  nonsuit  granted  in  his  favor,  was  set 
aside.  Bronson,  J.  delivering  the  opinion  of  the  court  said, 
"  In  Barrett  v.  Warren,  (3  HiUy  348,)  we  held  that  a  demand 
was  necessary  before  an  action  could  be  maintained  against 
one  who  purchased  the  goods  bona  fide^  or  rec^ved  them  as  a 
bailee,  without  any  fault  on  his  part,  from  a  wrongdoer.  But 
it  is  enough  for  the  plaintiff  to  show  his  title  and  the  original 
tortious  taking"  (That  is,^a  tortious  taking  by  the  third 
party,  who  to6k  them — ^not  by  the  defendant,  the  bona  fide 
holder  and  recipient  of  them — ^who  is  not  the  original  taker  in 
the  case  supposed.)  '^  The  burthen  lies  on  the  purchaser  or 
bailee  to  show  that  he  came  to  the  possession  of  the  property 
for  a  lawful  purpose  and  in  perfect  good  faith.  If  he  knew^ 
or  had  any  reason  to  believe,  that  he  was  dealing  with  one 
who  acquired  the  property  unlawfully,  he  may  then  be  treated 
as  a  wrongdoer,  without  any  demand  by  the  owner.  In  this 
case,  (if  we  lay  the  receipt  out  of  view,  as  I  think  we  must,) 
there  is  nothing  to  show  that  the  defendant  received  the  note 
for  any  lawful  purpose.  The  &ct  that  he  is  an  attorney, 
standing  alone,  proves  nothing  to  the  purpose.  It  is  the 
naked  case  of  a  man's  receiving  goods  by  delivery  fit>m  a  tres- 
passer, without  showing  why,  or  to  what  end,  the  delivery 
was  made.  I  think  the  owner  may  treat  such  an  one  as  a 
wrongdoer,  without  any  prior  demand.  Trespass  or  replevin 
in  the  cepit  would  lie." 

The  doctrine  here  announced  is,  that  if  goods  be  wrong- 
fully taken  by  one  party,  the  defendant  who  has  since  come 
into  possession  of  them  is  deemed  as  much  a  wrongdoer  as 
the  original  tortious  taker,  unless  the  def<»idant  establish  by 
proof  that  he  came  to  the  possession  in  good  faith,  and  for  a 
lawful  purpose;  and  that  without  such  proof  no  demand 
need  be  made  of  him. 

The  question  remains,  does  this  rule  apply  when  the  orig- 
inal taking  of  the  goods  was  by  permission  of  the  owner,  but 
who  was  led  to  giye  the  permission  by  such  a  fraudulent  deceit 
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on  tlie  part  of  the  purchaser  as  avoids  the  sale,  if  the  seller 
chooses  to  avoid  it. 

In  Hunter  v.  Hudson  River  Iron  and  Machine  Company^ 
(20  Barb.  501,)  the  court,  speaking  of  Boot  v.  French,  (13 
Wend.  570,)  says,  "  it  decides  that  a  fraudulent  purchase  of 
goods  gives  no  title  to  the  fraudulent  purchaser,  and  that  the 
vendor  in  such  case  may  maintain  replevin  for  the  goods.  It 
then  goes  further,  and  affirms  the  principle  that  a  bona  fide 
purchaser  from  the  vendor  of  goods  obtained  by  fraud,  with- 
out notice,  will  under  certain  circumstances  be  protected. 
And  to  maintain  an  action  against  him,  a  demand  in  some 
cases  must  be  made  before  suit  brought.  But  no  such  demand 
is  necessary  as  against  the  fraudulent  vendee."  Connecting  with 
this  proposition  the  fact  that  the  defendant  holding  the  goods  is 
deemed  a  wrongdoer  and  participates  in  the  wrongfiil  taking 
until  he  proves  his  good  faith,  he  would  be  entitled  to  no  de- 
mand. Boot  V.  French  did  not  necessarily  decide  any  more 
than  that  one  who  took  goods  from  a  fraudulent  vendee  to  in- 
demnify him  as  an  indorser,  was  not  such  a  bona  fide  purchaser 
for  value  as  to  be  preferred  to  the  title  of  the  vendor.  Savage, 
chief  justice,  says,  "  If  Jenkins  [the  vendee]  procured  the 
goods  by  fraud,  he  acquired  no  right  to  them  as  against  the 
plaintiff :  a  detention  of  them  after  demand  by  the  plaintiff 
would  be  wrongful,  and  the  plaintiff  might  have  regained  pos- 
session of  his  goods  by  the  writ  of  replevin."  This  may  mean 
only  as  it  is  understood  in  the  case  above  quoted  of  Hunter 
V.  Hudson  Biver  Iron  and  Machine  Company. 

Movyrey  v.  Walsh,  (8  Cowen^  238,)  decided  before  the  revised 
statutes,  which  punish  the  procuring  of  goods  by  false  pre- 
tenses as  a  felony,  held  that  a  bona  fide  purchaser  for  a  new 
and  valuable  consideration  from  a  fraudulent  vendee,  had  a 
superior  title  to  the  vendor.  In  Voorhees  v.  Earl,  (2  HUly 
288,)  it  was  held  that  a  purchaser  from  one  who  had  fraudu- 
lently represented  the  quality  of  the  article,  must  rescind  in 
toto  and  offer  to  return  all,  or  he  could  not  recover  the  price 
paid  for  a  part,  and  was  confined  to  his  remedy  on  the  war- 
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ranty.  Masson  v..  Bovet  (1  DeniOj  74)  is  to  the  same  effect, 
and  that  the  party  rescinding  must  return,  or  offer  to  return, 
what  he  has  received.  No  point  was  taken  on  the  trial  of  this 
cause  that  there  had  been  no  offer  to  return  the  notes  of  the 
purchaser.  So  in  Baker  v.  Bobbins ^  (2  DeniOy  136,)  it  was 
held  that  one  who  has  sold  goods  and  taken  the  note  of  a  third 
person  in  payment,  on  a  false  representation,  cannot  recover 
on  the  original  consideration,  without  first  tendering  the  note 
thus  received  by  him.  In  Matteawan  Co.  v.  Bentley,  Ac.  (20 
Barb,  641,)  the  plaintiff  had  been  led  to  sell  goods  to  a  third 
party  by  false  representations ;  but  they  received  part  pay- 
ment in  cash  and  the  rest  in  notes  of  the  purchaser.  They 
never  offered  to  return  the  cash,  and  only  offered  to  surrender 
the  notes,  at  the  trial.  It  was  held  they  could  not  recover ; 
they  could  not  keep  part  of  the  consideration  and  yet  sustain 
an  action  founded  on  a  supposed  rescission  of  the  whole 
contract. 

In  Barrett  v.  Warren,  (3  HiU,  350,)  Bronson,  J.-,  laid  down 
the  rule  that  a  bona  fide  purchaser  from  a  fraudulent  vendee 
could  not  be  liable  to  the  true  owner  without  a  demand  of  the 
goods,  unless  he  had  sold  or  otherwise  converted  them.  (Jd. 
350, 1.)  He  says,  "  A  man  who  innocently  purchases  property, 
supposing  he  should  acquire  a  good  title,  ought  not  to  be  sub- 
ject to  an  action  until  he  has  an  opportunity  to  return  the  goods 
to  the  true  owner."  In  Ely  v.  Ehle^  (3  Comst.  506,)  the  defend- 
ant bought  flour  of  a  captain  of  a  canal  boat  and  removed  it 
from  the  boat :  the  captain  had  no  authority  to  sell  it.  It  is 
there  said,  that  after  the  original  tortious  taking  was  proved, 
"  it  lies  on  the  purchaser  or  bailee,  in  order  to  protect  himself 
from  liability  as  a  trespasser,  to  show  that  he  came  to  the  pos- 
session of  the  property  for  a  lawful  purpose  and  in  perfect 
good  faith,  by  delivery  from  the  wrongdoer.  That  being 
proved,  and  that  he  had  been  guilty  of  no  fault,  he  would  be 
protected  against  a  liability,  as  a  tortious  taker  of  the  prop- 
erty ;  although  even  in  thai  case  he  would  be  answerable  to 
the  owner,  for  the  property,  in  trover  or  in  replevin  in  the 
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detinet,  after  demand  and  refilBal  to  deliver ;  for  he  could 
not  acquire  any  title  to  the  property  by  his  purchase/'  {Id, 
509,  510.)  This  rale  requires  demand  of  the  defendant  to 
be  proved,  only  after  he  has  established  the  fact  that  he  pur* 
chased  in  good  faith  and  for  a  valuable  consideration.  The 
latter  was  not  proved,  and  so  the  demand  was  unnec^sary. 

Fuller  V.  Lewis ,  (13  Hoto.  220,)  was  on  demurrer.  The 
complaint  is  not  stated  in  the  report ;  and  it  is  probable  that 
the  question  of  order  or  burthen  of  proof  was  not  presented. 

The  judgment  for  the  plaintiff  should  be  affirmed,  with  costs. 

[Nbw  Toxk  Gkiikbai.  Tmii,  December  5, 1867.    MUdM,  Clerk$  and  Da- 
fftdSt  Justices.] 


•  •• 


Williams,  Stevens  and  Williams  vs.  The  Estate  of 

James  W.  Cameron,  a  lunatic. 

A  creditor  haTing  a  daim  against  thei  estate  of  a  lunatic,  which  is  under  tho 
care  and  management  of  a  committee,  mnst  apply  to  the  court,  hy  petition, 
to  enforce  his  claim.  He  will  not  be  allowed  to  commence  a  suit  at  law 
against  the  lunatic,  or  his  estate,  without  the  express  direction  or  sanction 
of  this  court 

And  even  where  there  appears  to  be  a  right  of  action,  yet  if  no  particular  ad- 
vantage will  accrue  from  a  suit,  the  preference  will  be  given  to  a  reference 
under  the  control  of  the  court,  over  an  action  at  law. 

Thus  where  a  lunatic  purchased  property,  which  he  afterwards  purposely 
injured  and  destroyed,  before  the  same  had  been  paid  for,  on  an  application 
by  the  vendors,  for  leave  to  commence  an  action  against  the  committee  of 
the  lunatic  for  the  damage  done  by  the  lunatic,  the  court  denied  the  appli- 
cation,  and  referred  it  to  a  referee  to  take  proof  as  to  the  facts  and  circum- 
stances, and  to  report  the  same  to  the  court,  with  his  opinion  thereon. 

THIS  was  an  appeal  from  an  order  made  at  a  special  term, 
granting  to  the  claimants  leave  to  bring  an  action  against 
the  estate  of  the  lunatic.  The  facts  are  stated  in  the  opin- 
ion of  the  court. 
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A.  F.  Smith  J  for  the  appellants. 

D.  T.  WcUdetiy  for  the  claimaiits. 

By  the  CouHy  Mitchell,  P.  J.  Cameron,  a  short  time 
before  he  was  declared  a  lunatic,  but  while  he  was  a  luna- 
tic, went  to  the  store  of  Williams,  Stevens  &  Willims,  to 
purchase  an  oval  mirror.  While  there  he  conversed  about 
the  pictures  there  and  bought  some,  for  several  hundred  dol* 
lars.  They  were  sent  to  his  house  at  Staten  Island,  and  he 
in  the  course  of  the  same  or  the  next  day,  washed  out  the 
colors  and  destroyed  the  gilding  of  the  frame  of  one  of  them, 
by  an  alkalL  He  told  the  agent  of  W.,  S.  &  W.  that  he 
did  this  to  discover  if  he  had  been  imposed  upon,  and  if 
the  paintings  were  not  water  colors  instead  of  oil  colors. 
After  that,  as  the  committee  of  the  lunatic  say,  and  as  the 
plaintifBs'  agent  testified  before  the  referee,  but  which  it  is 
argued  is  clearly  a  mistake  as  to  time,  W.,  S.  &  W.,  through 
the  same  agent,  sold  to  him  about  $3000  worth  more  of 
jNiintings.  These  were  delivered  also,  and  some  of  them 
were  also  injured  by  Cameron.  As  the  agent  left  Staten 
Island,  at  the  time,  he  inquired  as  to  the  state  of  mind  of 
Cameron,  and  his  principals  were  satisfied  that  he  was  insane, 
and  had  the  pictures  returned  to  them.  Shortly  afterwards 
Cameron  was  found  to  be  a  lunatic,  by  an  inquisition.  A 
referee  was  authorized  to  inquire  what  claims  there  was 
against  the  estate.  Williams,  Stevens  &  Williams  presented 
their  claim ;  it  was  controverted,  and  the  referee  found  against 
them,  on  the  ground  that  they  had  reason  to  believe  that 
Cameron  was  insane  when  they  allowed  the  pictures  to  pass 
into  or  remain  in  his  hands,  and  that  it  was  by  their  own 
fault  that  the  damage  occurred.  It  was  admitted  before  the 
referee  that  Cameron  was  a  lunatic  at,  and  before,  the  times 
of  the  sales.  Notwithstanding  this  report,  Williams,  Stevens 
&  Williams  applied  to  the  special  term  for  leave  to  com* 
mence  an  action  against  the  committee  of  the  e^tate^  for  th^ 
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damages  done  by  the  lunatic,  and  it  was  granted.    The  com- 
mittee appealed  to  the  general  term. 

Assuming  that  the  decision  of  the  referee  is  not  conclusive, 
as  it  was  not  made  under  an  order  to  which  the  petition- 
ers were  parties,  and  that  it  was  intended  only  for  the  advice 
of  the  court  and  the  protection  of  the  committee,  the  ques- 
tion arises,  what  case  should  the  petitioner  make,  to  obtain 
leave  to  sue,  and  whether  he  should  be  allowed  to  sue  at 
.  law,  or  only  to  have  a  reference,  so  that  the  whole  matter 
should  be  kept  imder  the  control  of  this  court 

In  the  MaUer  of  Heller,  (3  Paige,  199,  201,)  the  chancel- 
lor says:  "The  statute  has  given  to  this  court  exclusive 
jurisdiction  over  the  estates  of  idiots  and  lunatics,  and  over 
the  estates  of  habitual  drunkards,  except  in  a  few  cases,  when 
a  concurrent  jurisdiction  is  given  to  the  court  of  conunon 
pleas.  If  any  person  has  a  legal  or  equitable  claim  against 
the  estate,  which  is  imder  the  care  and  management  of  the 
committee,  who  refuses  to  allow  the  same,  he  mtist  apply 
to  the  court,  by  petition,  to  enforce  his  claim.  And  he  will 
not  be  permitted  to  obtain  payment  by  means  of  a  suit  at 
laiQ,  except  when  the  suit  is  brought  under  the  express  direc- 
tion or  sanction  of  this  court.  Although  the  lunacy  of  the 
defendant  may  not  always  form  a  legai  defense,  this  court, 
upon  a  proper  application  by  the  conmiittee,  will  restrain  such 
a  proceeding  and  compel  the  plaintiff  to  come  here  for  j'tLst- 
ice,  1  Jac.  &  Walk,  Rep,  636,  643  ;  5  Mad.  406  ;  2  8ch, 
&  Lef  229  ;  1  Hag,  98.)  And  even  if  a  party  succeeds  in 
an  action  at  law,  it  will  be  a  contempt  of  the  court  for  him  to 
interfere  with  the  property  which  is  under  its  exclusive  con- 
trol. Although  he  may  afterwards  come  here  for  the  pay- 
ment of  his  claim,  he  must  again  establish  it  in  such  manner 
as  the  court  may  think  proper  to  prescribe," 

This  clearly  shows  that  the  resort  to  a  court  of  law  would 
never  be  authorized  by  the  court,  unless  it  found  that  that 
course  was  necessary,  and  would  be  conducive  to  justice.  It 
would  not  be  allowed,  when  the  defense  of  the  committee  or 
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lunatic  might  be  doubtful  at  law,  but  would  be  recognized 
in  equity.  It  may  be  true  that  a  lunatic  is  responsible  at 
law  for  his  torts.  His  defense  that  the  plaintiff  either  care- 
lessly or  willfully  placed  the  property  in  danger,  might  not 
be  so  clear  at  law  as  it  would  be  on  the  application  to  this 
court  for  payment  out  of  a  fund  under  its  control.  All  the 
minute  circumstances  of  the  case  could  fairly  be  presented 
here ;  a  strict  legal  defense,  only,  could  be  presented,  in  the 
court  of  law.  And  when  the  suit  at  law  was  terminated,  this 
court  would  still  aflow  any  inquiry  as  to  circumstances  which 
should  reduce,  or  forbid  the  payment  of,  the  damages. 

There  is  no  advantage,  therefore,  in  allowing  an  action  in 
this  case.  Justice  will  be  much  better  administered  by  refer- 
ring the  claim  to  a  referee,  who  shall  hear  all  the  circum- 
stances of  the  case  and  report  them  to  the  court. 

If  aU  turned  on  a  question  of  pure  law,  or  on  a  few  issues 
of  fact,  as  to  which  there  was  contrariety  of  evidence,  and  there 
were  no  circumstances  in  the  case  which  might  then  affect  the 
decision  at  law,  an  action  might  be  proper.  The  same  views 
were  expressed  by  the  chancellor  again,  in  the  Matter  ofHop^ 
per^  (5  Paige^  489,  491,)  where  he  says :  "The  proper  course 
for  the  party  who  has  a  claim  against  the  lunatic,  or  his 
estate,  is  to  apply  to  this  court  by  petition  for  the  payment 
of  the  debt,  or  for  leave  to  bring  a  suit  for  the  purpose  of 
establishing  the  claim.  And  if  the  chancellor  or  vice  chan- 
cellor, by  whom  the  committee  was  appointed,  is  satisfied  the 
debt  is  justly  due,  the  committee  will  be  ordered  to  pay  it  out 
of  the  estate ;  or,  if  the  claim  is  doubtful,  the  court  will  either 
have  it  settled  by  a  reference  to  a  master,  or  give  the  claimant 
permission  to  establish  his  claim  by  a  suit  at  law,  or  a  bill  in 
equity,  as  may  be  proper  under  the  particular  circumstances 
of  the  case." 

Here  the  fact  of  injury  is  not  disputed.  The  defense  is 
peculiarly  for  this  court  to  consider,  in  what  manner  and  un- 
der what  knowledge,  from  which  fraud,  negligence  or  careless- 
ness might  be  imputed  to  the  plaintiffs  or  their  agent,  was 
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ihe  property  delivered  to  the  lunatic,  and  then  what  amount 
of  damages  (if  any)  the  petitioner  would  be  entitled  to  under 
all  the  circumstances. 

In  L'ATnoureaux  v.  Crosby ^  (2  Paigty  428,)  the  chancellor 
said,  ^^if  the  claim  is  disputed  or  doubtful,  it  may  be  refer- 
red to  a  master  to  ascertain  the  facts" — "the  chaivceUor  will 
see  that  the  legal  and  equitable  rights  of  the  creditors  are  pro- 
tected and  enforced.  But  this  must  be  done  according  to  the 
usual  forms  of  proceeding  in  this  court,  or  by  suits  insti- 
tuted under  its  direction** 

When  there  is  a  right  of  action,  the  preference  is  given  to 
a  reference  under  the  entire  control  of  the  court,  over  a  suit 
at  law.  It  is  not  intended,  by  any  thing  that  has  been  said, 
to  intimate  that  there  was  or  was  not  any  fault  on  the  part 
of  Williams,^  Stevens  &  WiUiams ;  but  that  question  is  fairly 
presented,  and  can  be  most  properly  disposed  of  on  a  reference 
in  this  proceeding. 

It  was  urged  that  the  order  giving  leave  to  commence  the 
action  was  not  appealable.  The  act  of  1854  (cA.  270)  has 
made  many  prior  decisions  as  to  what  was  appealable  to  the 
general  term  quite  inapplicable,  although  it  does  not  affect 
the  right  to  bring  the  same  matters  before  the  court  of  ap- 
peals. It  allows  an  appeal  to  the  general  term  from  any 
order  made  at  a  special  term  in  any  special  proceeding. 

The  order  should  be  so  modified  that  the  petitioners  may 
bring  their  claim  before  a  referee  to  be  appointed  by  the 
court,  and  that  the  committee  be  allowed  to  prove  any  cir- 
cumstances which  would  show  that  the  petitioners  had  no 
right  to  damages,  or  which  should  reduce  the  amount,  or  show 
that  they  should  not  be  paid  such  or  so  great  damages  out  of 
a  fund  imder  the  control  of  this  court. 

The  referee  is  to  report  to  the  court,  with  his  opinion ;  and 
to  report  the  evidence,  on  the  request  of  either  party 

[Nbw  Tobk  Gbitbral  Tbbm,  December  17,  1857.     MUcheU,  CfUrke  and 
Peabody,  Justices.] 
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By  the  common  law,  to  constitute  a  ralid  marriage,  no  ceremony,  or  solemni- 
sation by  minister,  priest  or  magistrate  is  necessary.  A  marriage  is  com- 
plete when  there  is  a  ftiU,  free  and  mutual  consent,  by  parties  capable  of 
contracting ;  even  when  not  followed  by  cohabitation. 

The  common  law  presumes  marriage ;  that  is,  it  presumes  every  man  legiti- 
mate, until  tiie  contrary  is  shown.  And  suspicions,  or  coigectures,  or 
rumors,  are  not  suffldent  to  rebut  this  presumption. 

The  common  law  will  also  infer  a  contract  of  marriage,  from  drcumstanoes ; 
but  not  where  the  impediments  of  pre-contract,  consanguinity,  affinity,  or 
corporal  or  mental  incapacity  exist. 

Although  these  principles  of  the  common  law  originated  in  the  canon  law, 
which  at  one  time  prevailed  throughout  Christendom,  yet  in  many  if  not  in 
most  of  the  nations  of  the  continent  of  Europe,  a  formal  solemnization  be-   ^ 
came  necessary,  to  constitute  a  valid  marriage. 

In  a  country  where  the  law  requires  the  solemnization  of  a  marriage,  according 
to  settled  forms,  in  the  absence  of  direct  proof  of  this  aolemnization,  it  may 
be  inferred  from  circumstances,  as  the  common  law  allows  in  places  where 
the  common  law  prevails. 

This  rule  is  not  restricted  by  any  consideration  of  the  place  where  the  contract 
was  made.  The  lex  2oc»,  as  to  the  manner  in  whfeli  the  contract  should  be 
made,  will  prevail ;  but  the  method  of  determining  whether  the  lex  loci  was 
complied  with,  will  necessarily  be  regulated  by  the  lex  fori. 

What  evidence  is  sufficient,  in  our  courts,  to  authorize  them  to  infer  a  mar- 
riage in  conformity  with  the  French  law  existing  at  the  time  when  the 
marriage  i»  alleged  to  have  taken  place. 

Where  the  legitimacy  of  a  person  is  in  question,  the  declarations  of  his  mother 
are  admissible  after  her  death,  being  connected  with  a  question  of  pedigree ; 
if  not  made  post  liiem  motam. 

Where  a  man  and  woman,  residing  in  France,  publicly  avowed  their  intention 
to  marry,  and  in  consequence  of  his  persisting  in  that  determination  thej 
man  was  compelled  to  leave  his  flather's  house,  and  the  woman  her  situation 
as  a  domestic  in  another  family ;  and  they  formally  published,  as  the  law^ 
directed,  their  intention  to  be  married  at  a  specific  time ;  which  was  follow- 
ed by  their  living  together  as  man  and  wife,  in  a  household  of  their  own, 
the  woman  bearing  the  name  of  the  man,  and  being  addressed  and  spoken 
of  as  his  wife,  by  him  and  their  neighbors ;  by  the  birth  of  a  child,  and  the 
performance  of  the  rite  of  baptism  in  the  presence  of  the  putative  ikther  and 
members  of  his  ftimily ;  and  the  woman  repeatedly  declared  that  she  had 
been  married  to  the  man,  and  that  she  was  the  mother,  and  he  the  fiither, 
of  the  child ;  U  was  KM  that  the  proof  was  sufficient,  after  a  great  lapse  of 
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time,  to  warrant  the  court  in  pronouncing  in  faTor  of  an  actual  and  suffi- 
cient contract  of  marriage  between  the  parties,  previous  to  the  birth  of  the 
child,  and  of  the  child's  legitimacy.     Mitchell,  P.  J.  dissented. 

APPEAL  from  a  decision  of  the  suiTogate  of  the  county  of 
New  York,  granting  letters  of  administration  to  the  re- 
spondent, John  P.  Ferrie,  upon  the  estate  of  Jeanne  Du  Lux, 
who  died  in  the  city  of  New  York,  in  November,  1854,  intes- 
tate. The  facts  are  fully  stated  in  the  report  of  the  case  l)efore 
the  sun'ogate,  (4  Brad.  28,)  as  well  as  in  the  following  opinion 
of  Justice  Clerke.     They  therefore  need  not  be  detailed  here. 

John  Jay,  for  the  appellant. 

F.  Ball,  for  the  respondent. 

Clerke,  J.  This  is  an  appeal  from  the  decision  of  the  sur- 
rogate of  the  county  of  New  York,  decreeing  that  letters  of 
administration  issue  to  John  P.  Ferrie,  as  next  of  kin  to  Jeanne 
Du  Lux,  a  widow,  who  departed  this  life  in  November,  1854, 
intestate. 

The  personal  estate  of  the  decedent,  amassed  by  her  while 
trading  in  the  city  of  New  York,  probably  exceeded  the  sum 
of  $100,000 ;  and  as  none  of  her  kin  resided  in  New  York, 
the  surrogate,  in  the  first  instance,  granted  letters  of  collection 
on  her  estate  to  the  public  administrator.  On  the  11th  day 
of  December,  1854,  Ferrie  filed  his  petition  with  the  surro- 
gate, praying  letters  of  administration  on  the  estate  of  the 
decedent,  on  the  ground  that  he  was  her  child,  and  her  only 
child,  and  consequently,  her  sole  next  of  kin  and  heir.  This 
was  denied  by  the  public  administrator,  and  by  distant  rela- 
tives of  the  decedent,  named  Caujolle,  natives  and  residents  of 
France.  The  questions  involved  in  the  contest  were,  1st, 
whether  Ferrie  was  the  son  of  the  decedent,  and  2d,  if  her 
son,  whether  he  was  legitimate. 

Jeanne  Du  Lux  was  a  native  of  Pau,  Province  of  Beam, 
in  France,  and  was  born  November  24th,  1777.     She  was  the 
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daughter  of  John  Icard  and  Magdalene  Beviere,  who  had  be«n 
previously  married  to  Antoine  Dezeille,  by  whom  she  had  a 
son,  named  Benoit.  Jeanne  and  a  son,  named  Paul  Alexis, 
were  the  fruit  of  the  second  marriaga  John  Icard,  Jeanne's 
father,  died  in  1785.  It  is  uncertain  at  what  time  Jeanne's 
mother  died ;  but  it  is  probable  she  survived  her  husband  only 
a  few  years.  Some  years  after  the  decease  of  her  father,  Jeanne 
went  to  Massat,  Castillon,  and  St.  Girons  ;  she  also  went  to 
Biert,  where  her  mother  had  resided,  and  where  several  of  her 
maternal  relatives  still  resided.  In  1797  and  1800  she  was 
employed  as  a  domestic  by  Anere,  a  merchant  of  St.  Girons. 
At  this  place,  previous  to  the  year  1800,  she  formed  an  inti- 
macy with  Valentiuv  Ferrie,  son  of  Belthazar  Ferrie  aQd  of 
Frances  Cazes. 

Belthazar  Ferrie  was  a  tanner,  and  a  resident  of  St.  Girons. 
When  he  first  heard  of  the  intimacy  of  his  son  with  Jeanne 
Icard,  he  was  very  much  displeased ;  and,  when  he  found 
that  Valentin  declared  it  was  his  intention  to  marry  her,  he 
refused  to  hold  any  intercourse  with  him.  Valentin  soon  left 
his  father's  house,  and  he  and  Jeanne  Icard  went  to  live  to- 
gether in  a  part  of  a  house,  belonging  to  Mr.  Benoz  at  St. 
Girons,  at  the  entrance  of  the  city.  They  continued  to  cohabit 
together:  it  does  not  appear  very  satisfactorily  how  long; 
but  during  this  period,  in  June,  1800,  the  respondent  was 
bom  at  this  house.  Valentin  was  present  at  the  birth,  and 
acted  in  the  usual  way  in  which  any  father  in  lawful  wedlock 
would  act  on  such  an  occasion.  He  had  the  child  baptized  by 
the  cure  of  Ledor,  as  appears  from  the  baptismal  records  of 
the  church,  in  which  he  is  stated  to  be  Belthazar  Pierre  Ferrie, 
the  son  of  Valentin  and  of  Jane  Icard — ^godfather  Belthazar 
Ferrie,  and  godmother  Rose  Ferrie.  The  child  (as  is  very 
usual  in  France)  was  put  to  nurse  with  country  people,  with 
the  concurrence  and  consent  of  both  parents,  who  continued 
to  live  together  in  the  same  intimate  relation  for  some  time, 
but  how  long  it  is  impossible  to  infer  from  the  testimony, 
which  is  very  unsatisfactory  on  many  points,  particularly 
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dates.  They  miut  have  separated,  or  discontinued  their  con-* 
nection,  long  before  the  death  of  Valentin  Ferrie,  which  oc- 
curred probably  in  1811.  He  was  killed  while  conveying 
goods  to  the  Frenoh  army  in  Spain.  Thei^  is  some  evidence 
that  both  left  St.  Girons  together,  and  went  to  Bordeaux ; 
here,  some  short  time  previous  to  1806,  she  became  acquainted 
with  Henry  Du  Lux,  her  future  husband,  in  the  house  of  Mn 
Catelan,  a  silk  merchant  in  that  city.  In  1806  she  and  Du 
Lux  arrived  in  the  city  of  New  York,  where  she  continued  to 
reside  until  her  decease  in  1854.  She  engaged  in  business  here, 
and  cohabited  with  Du  Lux  until  the  17th  June,  1812,  when 
they  were  formally  married,  in  conformity  with  the  French 
law,  at  the  house  of  the  consul  general  of  France.  Du  Lux 
soon  after  went  back  to  Bordeaux,  but  returned  in  1813.  In 
the  summer  of  1814  he  again  went  to  France.  He  wrote  to 
his  wife  from  Paris  in  December,  1814,  complaining  that  she 
had  refused  to  honor  his  draft,  and  stating,  in  consequence  of  ' 

her  unkindness  in  this  respect,  that  he  would  not  return  to  A 

New  York.    From  that  time  nothing  positive  was  heard  from  ^ 

him  until  1822,  when  he  sent  a  communication  from  the  Isle  ' 
of  France  to  Mr.  De  Guene,  of  this  city.    Nothing  has  been 
heard  of  him  since  that  time.    From  the  information  furnished 
by  the  testimony,  relative  to  the  brother  and  half  brother  of 
the  decedent,  enough  appears  to  warrant  the  presumption  of  - 

their  death  without  issue. 

When  Du  Lux  went  to  Bordeaux  in  1812,  he  commenced 
an  inquiry,  at  the  request  of  the  decedent,  for  the  respondent 
Ferrie ;  Du  Lux  did  not  succeed  in  obtaining  any  positive  in- 
formation respecting  him ;  and  it  was  not  until  1815,  when 
the  decedent  visited  her  native  country,  that  she  succeeded  in 
finding  him.  She  placed  him  in  a  school  in  Bordeaux,  and 
proceeded  to  Paris ;  a  night  or  two,  however,  after  his  arrival, 
he  fled,  and  returned  to  the  mountains,  where  he  had  been 
brought  up.  Madame  Du  Lux  returned  to  New  York ;  but 
in  a  short  time  Ferrie  was  discovered  and  taken  to  St.  Girons^ 
his  birth-place,  and  was  placed  under  the  care  of  Mr.  Anere^ 
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who  promised  to  take  charge  of  his  education.  He  remained 
there  until  1821,  when  the  decedent,  having  reoeived  no  infor- 
mation of  him  for  several  years,  Mr.  Catelan  of  Bordeaux, 
employed  a  traveling  agent  to  make  inquiries  respecting  him 
at  St.  Oirons.  Although  Anere  had  been  r^ularly  supplied 
with  funds  for  his  use,  the  young  man  was  found  totally  neg- 
lected, clothed  in  rags,  and  employed  as  a  servant.  He  was 
then  sent  again  to  Bordeaux,  where  he  remained  with  Mr. 
Catelan  until  1824 ;  when,  principally  for  the  purpose  of  avoid- 
ing the  conscription,  he  was  secretly  placed  on  board  a  vessel 
bound  for  America.  He  lived  here  some  time  with  Madame 
Du  Lux ;  but  her  capricious  and  violent  temper  rendered  it 
impossible  for  him  to  continue  with  her ;  and  he  at  length 
established  himself,  as  a  hair  dresser,  in  Cincinnati.  He,  sub- 
sequently, kept  up  no  regular  correspondence  with  the  de- 
cedent; but  he  wrote  occasionally  to  her;  and,  on  several 
occasions,  when  he  came  to  New  York,  he  visited  her.  She 
was  severely  injured  by  coming  in  contact  with  a  wagon  in  the 
street,  in  1854,  and  died  in  consequence,  at  the  hospital  of 
the  Sisters  of  Mercy,  on  the  16th  November,  1854. 

I.  I  have  no  doubt  that  Ferrie  was  the  son,  and  not  the 
nephew,  of  the  decedent,  notwithstanding  that  in  all  her  cor- 
respondence for  a  number  of  years,  she  uniformly  referred  to 
him  as  her  nephew.  There  is  no  evidence,  however,  that  she 
had  a  sister,  or  that  either  of  her  brothers  was  married,  or 
ever  had  any  children. 

The  evidence  is  incontrovertible,  on  the  other  hand,  that 
she  had  a  son,  and  that,  although  she  had  repeatedly  spoken 
of  the  respondent  as  her  nephew,  she  more  frequently,  in  con- 
fidential conversations,  and,  latterly,  almost  uniformly  spoke 
of  him  as  her  son,  and  in  those  conversations  she  discloses 
one  reason  why  she  called  him  nephew.  M.  Daguene  says 
that  in  1819,  when  Du  Lux  had  gone  away,  she  told  him^ 
"  I  cannot  call  him  (Ferrie)  my  son ;  the  fellow  looks  too  old  /^ 
and  afterwards^  ^'  I  can't  call  him  my  son,  he  is  too  old.*^ 
There  is  other  testimony  that  this  vanity,  which  lingered  in 
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her  to  the  latest  years  of  her  long  career,  induced  her,  often* 
to  address  him  as  her  nephew;  although,  at  a  more  early 
period  of  her  life,  she  might  have  been  influenced  by  other 
motives.  In  nearly  all  her  intercourse  with  Ferrie,  since  his 
arrival  in  this  country,  she  treated  him,  and  spoke  of  him,  as 
Jier  son.  To  some  of  the  witnesses,  and  particularly  to  Mad- 
ame Grieser,  she  spoke  explicitly  and  specifically  on  the  sub- 
ject. The  witness  said  to  her,  "  You  never  got  children."  She 
replied,  "Oh,  yes,  you  are  mistaken.  I  had  one  in  France 
when  I  was  very  young.  I  had  to  send  money  to  support 
him  when  he  was  at  nurse."  She  further  said,  "  I  was  mar- 
ried  in  France  in  the  revolution  times."  And  afterwards,  to 
this  same  witness,  during  her  last  illness,  she  said  that  she 
had  been  married  in  France  in  the  time  of  the  revolution. 
To  Daguene  she  said,  she  was  very  young  when  she  had  the 
child,  speaking  of  Ferrie.  This  witness  adds,  that  she  spoke 
'  of  his  father,  "  and  I  took  it  for  granted,  that  she  was  mar- 
ried." To  Mrs.  Creighton,  who  had  known  her  25  years,  she 
said,  "  she  had  one  child  when  she  was  quite  young ;  she  said  she 
was  married  very  young,  and  this  child  bom  about  fifteen" — 
her  predominant  vanity  prompting  her  to  state,  that  this 
event  occurred  when  she  was  several  years  younger  than 
when  it  really  occurred.  Although  speaking  of  Ferrie  after- 
wards, she  spoke  of  him  to  this  witness  as  her  nephew.  To 
Madame  Bamans,  who  lived  some  time  in  the  house  in  Will- 
iam street  with  her,  she  said,  "  she  had  never  had  but  one 
child,  and  that  was  a  boy,  that  she  had  him  in  France.  She 
said  she  left  him  at  a  nurse's  in  France,  when  she  came  over." 
In  speaking  to  Madame  Du  Fau  of  Ferrie,  as  her  son,  she 
said,  "  the  father  of  that  young  man  is  dead ;"  and  on  this 
occasion  she  particularly  explained  to  the  witness  the  manner  of 
his  death.  Henry  Martin  testifies  that  she  said  when  she  was 
very  angry,  "  I  should  not  call  him  my  son,  but  my  nephew," 
but  next  cbiy,  she  would  say,  "  he  is  my  son."  "  Sometimes, 
she  showed  much  affection  and  feeling  for  him. .  She  would  ciy, 
sometimes,  ar  d  say  he  ought  to  come  to  New  York  again  nod 
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live  there,  they  were  so  far  from  each  other ;"  and  i^ain,  "  I 
was  speaking  to  her  of  the  same  accent  that  she  and  Ferrie 
had ;"  she  said,  "  Oh,  yes,  we  are  borfi  in  the  same  province 
in  France  \"  I  said  to  her,  "  Oh  !  he  is  your  son  ;  he  has  the 
same  voice"  and  expression."  She  said,  "  every  body  says  he 
looks  like  me ;  of  course  he  is  my  son."  After  a  diligent,  and, 
for  some  time,  kn  ineffectual  search  for  the  respondent,  when 
she  discovered  him  in  the  lower  Pyrenees,  at  the  age  of  nine 
yeara,  "  she  told  him  he  was  her  son."  She  said  "  this  is  my 
son.  I  came  to  fetch  him."  She  took  him  away  with  her. 
The  first  recollections  of  Ferrie  himself  were  of  living  at  a 
place  about  nine  miles  of  St.  Girons ;  the  birth  place  of  the 
child,  born  in  June,  1800,  when  she  cohabited  with  Valentin 
Ferrie. 

The  respondent  testifies  that  he  lived  there  with  country 
people.  The  woman  who  nursed  him  died  while  nursing  him, 
and  he  was  recommended  to  another  person  in  the  lower 
part  of  the  Pyrenees.  He  always  went  by  the  name  of  Fer- 
rie, on  the  mountains.  She  called  him  by  that  name  when 
he  came  to  this  countiy.  "  She  said  she  did  not  like  my 
father,  because  he  did  not  see  me  often  enough,  while  I  was 
at  nurse ;  that  lie  was  a  rough  kind  of  man,  and  did  not 
treat  her  very  well.     My  father's  name  was  Ferrie." 

Thus,  to  various  witnesses,  and  on  occasions  demanding 
and  eliciting  a  greater  degree  of  candor  and  deliberation  than 
she  usually  exhibited,  she  not  only  in  general  terms  declared 
the  respondent  to  be  her  son,  but  specified  with  some  detail 
the  circumstances  of  his  birth,  the  character  and  fate  of 
Valentin  Ferrie,  and  her  early  connection  and  marriage  with 
him.  This  is  very  different  from  merely  mentioning  him  as 
her  son.  There  is  only  one  instance,  I  believe,  in  which  she 
specified  any  circumstances  in  speaking  of  a  nephew;  and, 
on  that  occasion,  she  did  not  speak  of  the  respondent  as  her 
nephew.  This  was  when  she  stated  to  Mary  Morrison  that 
she  had  had  a  sister  in  France,  who  died  and  left  two  chil- 
dren, a  boy  and  a  girl ;  that  she  took  the  children,  and  took 


184  CASES  IN  THt:  SUPREME  COURT. 


CaK^olIe  V.  Feme. 


the  nephew  when  he  was  thirteen  years  of  age.  "  She  said 
the  child  had  died."  But  no  part  of  the  testimony  proves  that 
she  ever  had  a  sister  who  arrived  at  maturity.  Bhe  only  had 
the  brothers  whom  I  have  already  mentioned.  We  find, 
therefore,  in  referring  to  the  respondent  as  her  nephew, 
which  she  undoubtedly  did,  in  a  great  number  of  instances, 
and  for  a  series  of  years,  that  'she  merely  called  him  her 
nephew;  while,  on  the  other  hand,  she  not  only  repeatedly 
called  him  her  son,  but  on  several  occasions  accompanied  the 
appellation  by  a  statement  of  facts ;  by  poignant  and  unre- 
mitting anxiety ;  by  the  expenditure  of  considerable  sums  of 
money  for  his  education  and  support,  and  by  the  manifesta- 
tion of  an  affection,  which,  notwithstanding  her  early  n^lect 
of  him,  and  her  subsequent  violent  and  capricious  conduct 
towards  him,  seemed  to  have  partaken,  in  some  degree,  of 
the  yearnings  of  maternal  love.  Their  great  resemblance  to 
each  other,  in  voice  and  visage,  may  be  mentioned  as  a  strong 
proof  of  this  near  relationship.  Many  of  the  witnesses  were 
particularly  struck  with  this  resemblance;  and,  although  a 
nephew  may  possibly  bear  as  strong  a  resemblance  to  an 
aunt,  as  a  son  to  a  mother,  this  is  not  generally  the  case. 
We  find,  besides,  tJuxt  she  had  no  nqphew ;  and  if  the  re- 
spondent was  not  her  son,  he  must  have  been  only  a  distant 
relative,  or  not  related  to  her  at  all. 

It  may  be  safely  assumed,  therefore,  that  the  respondent 
was  the  son  of  the  decedent  and  of  Valentin  Ferrie. 

II.  Was  he  their  legitimate  son  ?  There  is,  oertaioly,  an 
absence  of  direct  specific  proof  of  any  solemnization  of  a  mar- 
riage between  her  and  Valentin  Ferrie.  Is  it  necessary,  how- 
ever, in  order  to  decide,  whether  there  was  a  valid  marriage, 
that  there  was  a  formal  solenmization  of  it  ? 

The  principles  of  the  common  law  respecting  marriage,  are 
few  and  simple.  It  requires  no  ceremony,  no  solemnization 
by  minister,  priest,  or  magistrate.  A  marriage  is  complete 
when  there  is  a  full,  free  and  mutual  consent  by  the  parties 
capable  of  contracting,  even  when  not  followed  by  cohi^bitatioiL 
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I  refer  to  a  few  prominent  cases  in  the  courts  of  this  state  de^ 
daring  these  principles.  {Jackson  v.  Winner  7  Wend,  47. 
Fenion  v.  Beedj  4  John.  52.  The  People  v.  Humphrey,  7  ioL 
314  Starr  v.  Peck,  1  Hill,  270.)  Such  was  the  simplicity 
of  the  law  throughout  Christendom  on  the  subject  of  marriage, 
that  before  the  time  of  Pope  Innocent  the  Sd,  who  died  in 
1216,  there  never  had  been  any  solemnization  of  marriage ; 
but  the  man  went  to  the  house  inhabited  by  the  woman,  and 
led  her  away  to  his  own  house.  This  was  the  only  oer^nony 
then  used. 

The  common  law  also  presumes  manias  :  that  is,  it  pre- 
snmeB  every  man  legitimate  untU  the  coutraxy  be  shown,  as  it 
presumes  every  man  innocent  and  that  every  man  obeys  the 
mandates  of  the  law,  and  performs  his  social  and  official  du- 
ties, until  the  contrary  be  shown.  Suspicions,  or  conjectures, 
or  rumors,  will  not  do  to  rebut  this  presumption ;  however 
strong  the  suspicions,  specious  the  conjectures,  or  loud  and 
general  the  rumors  may  be. 

The  common  law,  also,  will  if^er  a  contract  of  marriage 
from  circumstances.  This  is  expressly  declared  in  the  cases 
which  I  have  already  quoted.  In  Starr  v.  Peck,  (1  HiU,  270,) 
the  parents  had  cohabited  for  some  years,  and  the  father,  b^ 
ing  a  seafaring  man,  went  away.  During  his  absence  the  child 
was  bom ;  and  a  few  days  after  his  return  a  marriage  was 
formally  solemnized.  The  parents  always  treated  this  child 
as  if  she  was  legitimate.  This  was  held,  erroneously  I  think, 
ffufficient  to  warrant  a  jury  in  finding  that  a  marriage  in  fact 
existed  previous  to  her  birth,  notwithstanding  the  ceremony 
which  took  place  afterward. 

A  marriage  will  not  be  inferred  where  there  are  Ae  imped- 
iments of  pre-contract,  consanguinity,  affinity,  or  corporal  or 
mental  incapacity ;  but  these  are  impediments  which  render 
any  marriage  liable  to  be  deckred  void  by  a  court  of  oompe- 
tent  jurisdiction. 

Thus  the  common  law  presumes  marriage,  and  infers  mar- 
mge  from  circumstanoes ;  but,  although  these  prindples  of 
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the  common  law  originated  in  the  canon  law,  which  at  one 
time  prevailed  throughout  Christendom,  yet  we  know  that  in 
many  if  not  most  of  the  nations  of  the  continent  of  Europe,  a 
formal  solemnization  became  necessary  to  constitute  a  valid 
marriage. 

At  the  time  when  the  connection  between  Valentin  Ferrie 
and  the  decedent  subsisted,  the  law  in  France,  relative  to  the 
solemnization  of  marriages,  was  very  stringent,  although,  with 
regard  to  their  dissolution  it  was  exceedingly  lax.  It  was  pro- 
vided that  minors  could  not  be  married  without  the  consent 
of  their  father  or  mother,  &c.,  and  all  marriages  contracted  in 
defiance  of  this  provision  are  declared  null  and  of  no  effect. 
It  abundantly  appears  from  the  testimony,  that  the  father  of 
Valentin  Ferrie  strenuously  opposed  his  intended  marriage 
with  the  decedent.  This  opposition  was  carried  so  far  that 
Valentin  was  compelled  to  leave  his  house.  He  also  was 
compelled  to  abandon  his  business  connection  with  his  father's 
tan-yard,  and  went  to  work  with  another  relative. 

The  same  law,  however,  in  a  subsequent  section,  requires 
that  the  acte  of  opposition  shall  be  in  writing,  signified  at  the 
domicil  of  the  parties,  and  to  the  public  oflSoer,  who  shall 
put  his  seal  on  the  original ;  and  then  there  must  be  a  judi- 
cial adjudication  on  the  validity  of  the  opposition,  otherwise 
the  objection  has  no  legal  effect.  Nothing  of  this  kind  is 
shown ;  no  proof  of  any  of  the  steps,  necessary  to  a  formal 
opposition,  is  attempted  ;  the  acte  of  opposition,  indeed,  might 
have  been  presented  and  filed ;  and  so  might  have  been  the 
solemnization  of  the  acte  of  marriage.  It  would  be  much 
safer  to  presume  the  latter  than  the  former  ;  because  the  par- 
ties, notwithstanding  the  paternal  remonstrance,  changed  their 
habitations,  and  published  their  reciprocal  engagements  and 
intention  to  marry,  according  to  the  law,  on  the  20th  of  the 
current  month,  before  the  proper  ofiBlcer.  This  was  published 
aloud  by  word  of  mouth  before  the  outer  and  principal  door 
of  the  municipal  hall  of  St.  Girons  ;  and,  if  any  thing  is  to  be 
presumed,  it  is  to  be  supposed,  if  the  father  persisted  in  his 
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opposition,  that  after  this  public  declaration  he  wonld  take 
special  care  to  have  his  protest  regularly  recorded,  without 
which  it  would  have  no  legal  efficacy.  Valentin  and  the  dece- 
dent continued  to  live  together  ;  on  the  30th  of  June,  1800,  this 
child  was  bom  ;  and  on  the  same  day  he  was  baptized  in  the 
presence  of  his  father  ;  Belthazar  Ferric  being  his  godfather. 
This  was  the  name  of  Valentin's  father  ;  but  whether  he  re« 
lented  sufficientiy  to  consent  to  be  the  godfather  of  this  grand- 
child, is  not  shown,  otherwise  than  that  his  name  is  inserted 
in  the  record  ;  and  it  does  not  appear  that  any  other  person 
of  that  name,  of  sufficient  age,  was  at  that  time  in  existence^ 
No  legal  opposition  of  the  father  having  been  established,  we 
next  arrive  at  the  inquiry,  whether  in  a  country  where  the 
law  requires  the  solemnization  of  a  marriage,  according  to  set- 
tled forms,  in  the  absence  of  direct  proof  of  this  solemnization^ 
it  can  be  inferred  from  circumstances,  as  the  common  law 
allows  in  places  where  the  common  law  prevails.  This  rule,  I 
think,  is  not  restricted  by  any  consideration  of  the  place  where 
the  contract  was  made.  The  lex  loci,  as  to  the  manner  in  which 
the  contract  should  be  made,  will  undoubtedly  prevail ;  but  the 
method  of  determining  whether  the  lex  loci  was  complied  with, 
will  necessarily  be  regulated  by  the  lex  fori.  In  other  words, 
the  rule  of  evidence  will  be  governed  by  the  lex  fori.  And  as 
we  have  seen,  no  proof  in  our  courts  of  an  actual  marriage  is, 
ordinarily,  necessary.  This  is  solely  required  in  prosecutions 
for  bigamy,  and  in  actions  for  criminal  conversation.  Is  there, 
then,  evidence  sufficient,  in  the  present  case,  to  infer  a  marriage 
in  conformity  with  the  French  law  existing  at  the  time  ? 

We  are  not  without  positive  evidence  on  this  subject.  The 
declarations  of  the  decedent  herself  are  admissible,  being  con- 
nected with  a  qu^tion  of  pedigree,  and  not  being  made  post 
litem  motam.  No  controversy  on  the  subject  had  been  com- 
menced when  she  made  the  declarations,  and  she  unequivocally 
declared  to  Madame  Grieser,  and  other  witnesses,  that  she  had 
been  married  in  her  youth,  in  France,  in  the  revolutionary 
times,  and  that  she  had  had  a  child  in  France^  when  she  was 
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▼eryyaimg.  Is  there  any  thing  in  the  testimony  fatcUly  iV- 
reoancHaMe  ioith  this  declaration  f  Although  the  impression 
which  she  made  in  those  early  days  upon  the  heart  of  Valentin 
Ferrie  was  not  very  deep,  as  subsequent  events  proved,  yet  he 
was  evidently  at  the  time  greatly  attached  to  her ;  for  her  he 
forfeited  the  regard  of  his  father,,  relinquished  his  place  in  his 
father's  household,  and  was  compelled  to  seek  the  means  of 
support  from  a  distant  relative.  At  the  same  time,  she  left  her 
employment  as  a  domestic,  and  he  the  home  of  his  youth  ;  and 
they  became  united  in  a  household  of  their  own.  His  father's 
opposition  was  not  founded  upon  any  defects  in  her  character 
or  moral  principles ;  but  the  objection  was  placed  on  the 
ground  that  she  was  in  an  inferior  station  of  life.  The  Fer- 
ries were  stibstantial  trades  people,  she  a  poor  domestic.  Still 
Valentin  openly  lived  with  her,  in  the  same  town  with  his 
&mily,  precisely  as  any  man  would  live  with  his  wife  ;  and  in 
the  way  in  which  a  young  man,  swayed  by  an  overpowering 
sentiment,  would  live,  fearing  the  displeasure  of  his  father, 
and  at  the  same  time  incapable  of  abandoning  the  object  of 
his  affection.  They  lived  together  at  Benoz's,  which  was  & 
reputable  place.  She  was  there  called  by  the  name  of  Ferrie  ; 
Valentin  spoke  of  her  by  the  name  of  Ferrie ;  he  was  present 
at  the  accouchment ;  he  presented  the  child  at  the  baptismal 
font ;  they  both  went  to  see  him  at  nurse ;  the  people  of  the 
quarter  in  which  she  lived  called  her  Madame  Ferrie  ;  she  was 
called  Madame  Ferrie  by  Madame  and  Mr.  Anere,  in  whose 
employment  she  was  when  she  attracted  the  notice  of  Valen- 
tin ;  Madame  Anere  manifested  a  great  interest  in  her,  and 
sent  her  things  during  her  confinement.  The  witnesses,  who 
speak  of  her  as  they  knew  her  at  this  early  period  at  St.  Girons, 
know  nothing  i^ainst  her  reputation.  She  had  no  intercourse 
or  intimacy  with  any  other  man  than  Valentin  Ferrie.  No 
circumstances  are  disclosed  in  the  testimony  to  show  that  the 
relation  subsisting  between  them  was  in  any  respect  different 
from  that  of  young  married  people,  except  the  want  of  direct 
proof  of  a  regular  solemnization  of  marriage  ;  and  it  is  evi- 
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dent  that  this  was  at  least  intended,  from  the  fact  that  Va- 
lentin was  compelled  to  abandon  his  father's  house,  because 
he  persisted  in  declaring  his  determination  to  consummate  his 
aTOwed  intended  marriage  with  Jane  Icard;  because  they 
adopted  a  course  of  life  in  conformity  with  that  intention ; 
and  because  they  formally  published,  as  the  law  directed,  their 
intention  to  be  married  at  a  specific  time,  previous  to  the  birth 
of  their  child  ;  and  immediately  after  the  birth  of  the  child 
the  rite  ol  baptism  was  performed  in  the  presence  of  the  father ; 
and  if  his  grand&ther  was  not  the  godfather,  some  other  rel- 
ative of  the  same  name  was.  Indeed,  according  to  the  usage 
that  prevailed  universally  throughout  Christendom,  before  the 
thirteenth  century  of  the  Christian  era,  their  marriage  was 
complete  when  they  went  to  keep  house  at  Benoz's.  Their 
avowed  iatention  to  marry,  consummated  by  their  setting  up 
a  household  and  living  together  in  fulfillment  of  that  inten- 
tion, would  alone  have  perfected  their  espousals,  without  any 
further  external  act.  Now,  if  our  law  allows  us  to  infer  a 
marriage  from  circumstances,  why  may  not  a  marriage  be  in- 
ferredTom  the  circumstances  coLecL  with  thisl^^^  In 
one  case,  as  we  have  seen,  the  parties  had  lived  together  for 
some  time  ;  a  chUd  was  bom  ;  the  father  went  away  to  sea ; 
he  returned,  and  some  time  after  the  birth  of  the  child,  a  mar- 
riage was  solemnized.  It  was  held  that  the  circumstances 
warranted  a  jury  in  finding  a  marriage  of  fact,  previous  to  the 
flolenmization.  This  opinion  could  not  have  been  founded 
npon  the  circumstance  that  the  parties  continued  to  live  to- 
gether, and  recognized  the  child  as  legitimate,  after  the  solem- 
nization. The  fact  of  a  previous  marriage  contract  could  be 
inferred  only  from  the  declared  intention  to  marry,  and  from 
their  actual  cohabitation,  with  a  view  of  fulfilling  that  inten- 
tion. The  conduct  of  the  parties,  subsequently  to  the  solem- 
nization of  the  marriage,  can  be  accounted  for  only  by  reference 
to  that  event.  This  subsequent  conduct  cannot  Mrly  be  em«* 
ployed  to  prove  an  actual  previous  contract  of  marriage ;  but, 
<m  the  other  hand,  the  solemnization  of  marriage  rather  repels 
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the  presumption  of  a  previous  valid  marriage  of  any  descrip- 
tioa  The  circumstances  in  the  case  before  us,  showing  the 
relation  between  the  parties  at  this  period,  their  courtship 
while  Jeanne  was  at  service,  their  intention  to  be  married, 
Valentin's  persistence  in  that  intent,  the  consequent  indigna- 
tion of  his  father,  their  actual  cohabitation  in  the  manner  in 
which  they  would  have  cohabited  if  they  had  been  married, 
are  all  affirmative  and  primary  ;  while  the  evidence  in  contra- 
vention of  the  marriage  consists  of  rumors,  reports,  suspicions, 
which  are  all  consistent  with  a  formal  marriage  ;  direct  proof 
of  the  solemnization  of  which  at  St.  Girons  might  have  been 
lost,  or  the  parties  might  have  solemnized  their  contract  before 
the  cure  of  some  other  place  or  parish,  in  order  to  avoid  any 
open  exhibition  of  the  displeasure  or  opposition  of  Valentin's 
father.  To  employ  the  language  of  the  court  in  Starr  v. 
Peck,  "  the  case  bears  no  feature  of  heartless  prostitution. 
The  proofs  are  plain,  that  the  object  of  both  parties  was  mar- 
riage." But  to  these  circumstances  may  be  added  the  decla- 
ration of  the  decedent,  namely,  that  she  had  been  married  at 
this  period,  which,  as  we  have  seen,  is  legal  evidence  in  favor 
of  this  respondent ;  and  the  fact  that  she  was  not  formally  mar- 
ried to  Du  Lux,  until  after  the  death  of  Valentin  Ferrie.  seems 
to  corroborate  the  truth  of  this  declaration. 

Even  if  there  were  no  regular  solemnization  in  the  precise 
manner  directed  by  the  French  law,  at  that  time,  would  their 
marriage  contract  be  absolutely  void  ?  Now,  only  marriages 
contracted  against  the  provisions  of  the  articles  in  section  1, 
tit.  4,  are  declared  "  null  and  of  no  effect ;"  and  those  articles 
relate  only  to  the  opposition  of  relatives,  to  cases  where  there 
is  a  pre-contract,  to  marriages  between  relatives  within  a  cer- 
tain degree,  and  where  the  parties  are  incapable  of  consent ; 
the  same  grounds,  with  the  exception  of  the  opposition  of 
relatives,  as  would  controvert  the  presumption  of  marriage 
according  to  the  common  law.  With  regard  to  the  opposition 
of  relatives,  we  have  seen  that  it  was  never  legally  established. 
The  manner  of  the  celebration,  then,  according  to  the  law 
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of  France  at  the  time,  may  be  deemed  only  directory.  The 
absence  of  the  solemnization  prescribed,  did  not  make  the 
marriage  neoeesarily  void 

On  the  whole,  notwithstanding  many  difficulties  in  this  case, 
notwithstanding  much  that  is  inexplicable  and  strange  in  the 
conduct  of  the  decedent,  and  notwithstanding  the  want  of 
that  completeness  of  proof  necessary  to  give  full  assurance  to 
my  convictions,  I  am  of  opinion  that  we  are  warranted  from  the 
circumstances,  to  pronounce  in  favor  of  an  actual  and  sufficient 
contract  of  marriage  between  Valentin  Ferrie  and  Jane  Icard. 

When  to  the  inference  from  circumstances,  and  the  decla- 
rations of  the  decedent,  we  add  the  presumption  that  the  law 
invariably  entertains  in  favor  of  marriage,  the  difficulty  is 
considerably  diminished.  In  the  language  of  the  decision 
from  which  I  have  already  quoted,  "we  are  to  presume 
against  a  notorious  act  of  immorality,  almost  as  strongly  as 
we  would  against  the  commission  of  a  legal  crime."  And  this 
may  be  a  rational  and  true  presumption  even  in  France ;  for, 
although  illicit  cohabitation  may  be  more  common,  and  less 
disreputable  in  that  country  than  in  this,  yet  there  is  a  dis- 
grace attending  it  in  all  Christian  lands,  which  must  be  re-j 
pugnant,  if  not  revolting,  to  every  person  not  entirely  lost  t< 
shame — to  every  person,  especially  to  every  woman,  who  pos- 
sesses the  smallest  measure  of  self  respect,  or  who  in  any 
d^ee  cherishes  that  sentiment,  which  seems  to  be  as  deeply 
seated  as  any  of  the  parental  emotions — the  desire  to  trans- 
mit to  one's  offspring  an  untarnished  name.  Unhappily,  in 
all  countries  we  have  too  many  instances  of  this  indifference 
to  character,  and  this  disregard  for  family  honor ;  but,  are  we 
to  presume  it  ?  Are  we  to  establish  it  as  a  fact  without 
evidence,  and  strong  evidence  ?  There  is  no  reason,  inevitably 
necessitating  the  presumption  of  illegal  cohabitation  in  this 
particular  case.  Whatever  might  have  been  the  conduct  of 
the  decedent  in  the  subsequent  part  of  her  career,  I  think  the 
evidence  is  sufficient  to  show  that  her  conduct  was  correct  at 
this  early  period^  at  Biert,  Massat  and  St.  Girons.    There  is 
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writing  for  him  in  his  name  called  her  so,  he  received  a  soorch-* 
ing  rebuke.  She  distinguished  him  by  a  name  by  which  iUe* 
gitimate  sons  are  said  to  be  recognized  among  certain  claases — 
"nephew.'*  She  never  showed  a  mother's  love  to  him ;  nor  a 
wife's  devotion  to  his  father.  Unlike  the  case  of  Starr  v. 
Pecky  (1  Hilly  270,)  the  mother  and  father  did  not  live  to- 
gether until  d<?ath  separated  them.  They  parted  when  the 
fervor  of  passion  had  subsided.  They  did  not  bring  up  the 
child  as  legitimate  ;  but  each  left  hun  as  an  outcast — ^literally 
as  nulliusfiliua — until  a  sense  of  duty  compelling  the  mother 
to  look  after  him,  she  doled  out  a  little  of  her  money,  but  none 
of  her  affection,  upon  him.  All  the  seeming  inconsistencies 
of  her  conduct  are  explained,  and  are  consistent,  on  the  suppo- 
sition that  she  knew  that  the  sight  of  the  applicant  Ferrie  was 
a  cause  of  shame  to  her,  and  revived  the  recollection  of  his 
unlawful  birth ;  that  the  name  of  aouy  as  applied  to  him,  was 
a  dishonor  and  a  disgrace  to  her.  If  she  were  married  to  Val- 
lentin  Ferrie,  her  life  was  a  life  of  falsehoods ;  if  she  were  not, 
it  is  all  consistent.  Even  the  applicant,  in  his  petition,  could 
not  venture  to  call  himself  her  son,  but  her  son  or  nephew. 

Although  it  is  not  necessary  for  a  child  to  produce  the  acte 
of  marriage  to  prove  his  legitimacy,  yet  the  absence  of  that 
record  in  a  country  where  it  is  absolutely  indispensable  as  be- 
tween husband  and  wife,  and  where  it  is  required  by  law,  and 
is  the  custom  of  the  people,  is  strong  evidence  that  there  was 
no  marriage ;  and  is  only  to  be  rebutted  by  strong  proof  The 
clearly  established  illicit  connection  between  the  father  and 
mother  for  over  seven  months  before  the  birth  of  the  child,  is 
a  strong  legal  presumption  that  their  subsequent  intercourse 
was  of  the  same  character. 

Kthe  mother  is  to  be  believed,  she  had  a  child — a  son — ^when 
she  was  but  15  years  old,  and  that  child  died.  If  the  child 
died  or  was  bom  when  she  was  near  that  age,  it  was  not  this 
applicant,  for  he  was  bom  when  his  mother  was  23  years  of 
age.  This  would  show  (as  the  iatimate  companion  and  cof^ 
dante  of  her  youth  said  of  her  at  that  period,  and  that  she 


NEW  YORK— DECEMBER,  1857.  I97 


Marsh  «.  Lowry. 


knew  it  ftovx  her  statements,)  that  years  before  she  knew 
Valentin  Ferrie,  her  conduct  had  been  loose  and  gallant ;  and 
this  also  is  consistent  with  her  subsequent  life ;  a  woman  of 
22  years  of  age  enticing  a  lad  of  17,  (as  Valentin  Ferrie  must 
have  been  at  the  beginning  of  their  intercourse,)  cohabiting  with 
him  without  any  marrii^,  certainly  until  about  a  month  be- 
fore the  child  was  bom— ^then  continuing  with  him,  so  far  as 
the  j»rooft  show,  only  about  two  months  after  the  birth — 
abandoning  father  and  child  within  four  years  after  the  child 
was  bom,  and  forming  a  criminal  connection  with  another, 
and  continuing  that  connection  until  the  remonstrances  of 
others  led  her  to  marry  the  new  lover.  These  facts  overbal- 
ance all  those  in  her  favor ;  and  others  might  be  added.  The 
father  too — a  worthy  and  industrious  man,  as  he  was  esteemed, 
and  living  near  the  home  of  the  child — ^n^lected  him  to  the 
day  of  his  own  death,  from  some  short  period  after  his  birtk 

Decree  of  surrogate  aflBrmed. 

[Nbw  Tobk  Gbvbbal  Tbbk,  December  15, 1857.    MUehdLy  Clerke  and  Pea- 
hodfff  Jostices.] 
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Marsh  vs,  Lowry  and  others. 

It  is  no  objection  to  the  regularity  of  the  proceedmgs  in  a  forecloBure  suit,  that 
the  place  of  trial  was  in  a  county  other  than  that  In  which  the  mortgaged 
premises  are  situated ;  where  there  has  been  no  motion  or  demand  made  to 
change  the  place  first  selected,  and  a  consent  to  the  change,  or  an  order  of 
the  oourt  to  that  eflfoct. 

Id  Buch  a  case,  after  judgment,  and  a  sale  of  part  of  the  property,  a  porchaaer 
cannot  raise  the  objection  that  the  action  was  not  tried  in  the  county 
where  the  mortgaged  premises  are  situated. 


M 


OTION  to  set  aside  a  sale  of  mortgaged  premises,  made 
under  a  decree  of  foreclosure. 


Van  Buren  &  Rohinsoriy  for  the  plaintiff. 
F.  O.  Luckeffy  for  the  defendants. 
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By  the  Court,  Mitchell,  P.  J.  The  action  is  for  the  fore- 
closure of  a  mortgage  on  lands  in  Westchester  county.  The 
place  of  trial  indicated  by  the  complaint  and  subsequent  pro- 
ceedings is  the  city  of  New  York.  After  judgment  and  a  sale 
of  part  of  the  property,  it  is  objected  that  the  place  of  trial 
should  have  been  in  Westchester  county.  The  code  declares 
that  actions  must  be  tried  in  the  county  in  which  the  subject 
of  the  action  or  some  part  thereof  is  situated,  subject  to  the 
power  of  the  court  to  change  the  place  of  trial,  among  other 
things,  when  the  action  is  for  the  foreclosure  of  a  mortgi^  on 
real  property.  (§  123.)  But  it  is  equally  explicit  that  if  the 
county  designated  for  that  purpose  in  the  complaint  be  not 
the  proper  county,  the  action  may,  notwithstanding,  be  tried 
therein,  unless  the  defendant,  before  the  time  for  answering 
expire,  demand  in  writing  that  the  trial  be  had  in  the  proper 
county,  AND  the  place  of  trial  be  thereupon  changed  by  con- 
sent of  parties  or  by  order  of  the  court,  as  provided  in  this 
section.  (§  126.)  This  section  does  expressly  authorize  the 
court  to  change  the  place  of  trial,  when  the  county  designated 
'^for^that  purpose  in  the  complaint  is  not  the  proper  county. 
Thus  a  demand  to  change  the  place  of  trial,  and  an  order  of 
the  court^ thereon,  are  essential  to  change  the  place  of  trial 
even  in  lobal  causes  of  action,  and  where  the  complaint  does 
not  state  the  proper  county.  The  last  section  places  the  ap- 
plication to  change  the  place  of  trial,  because  the  cause  of 
action  is  local,  on  the  same  footing,  in  one  respect,  as  when  the 
motion  is  founded  on  the  convenience  of  witnesses :  in  both 
cases  there  must  be  a  demand  or  motion  to  change  it ;  and  in 
both  there  must  be  a  consent  to  the  change,  or  an  order  of  the 
court.  The  proceedings  are  regular  in  the  county  first  select- 
ed, unless  the  consent  to  change  be  given,  or  an  order  of  the 
court  be  made,  to  that  effect. 

The  application  was  also  made  to  set  aside  the  sale,  on  the 
ground  that  the  property  was  sold  much  below  its  value.  On 
notice  to  the  various  purchasers  none  object  but  one.  The 
defendants'  affidavits  tend  to  show  that  the  property  sold  for 
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one-fifth  of  its  value.  The  purchaser  who  objects  admits  that 
what  he  bought  sold  for  less  than  half  its  value.  The  sale  was 
advertised  for  one  day  and  postponed  to  another  by  the  plaint- 
iff, on  account  of  the  extremely  low  prices  at  which  sales  were 
made.  The  motion  to  rescind  the  sales  as  to  those  who  do  not 
oppose  must  be  granted,  as  by  default.  As  to  the  other  pur- 
chaser he  does  not  strenuously  oppose,  but  he  should  receive 
a  fidr  indemnity,  for  his  costs  and  counsel  fees  ;  something  for 
the  loss  of  a  bargain.  Let  him  be  paid  $250  to  cover  aU  his 
losses  and  in  lieu  of  the  gain  which  he  might  have  made.  And 
let  the  property  be  readvertised  :  the  defendants  also  first  pay- 
ing to  the  plaintiff  $10,  the  costs  of  this  motion,  and  aU  the 
costs  on  the  former  advertisements  and  sales. 

[New  Tobk  Gbhbbal  Tbbx,  December  27, 1857.    MiicheUj  Clerke  and  Da- 
na, Jostices.] 


Duncan  and  others  vs.  Ainslie  and  Hic 

Where  a  defendant  by  his  answer  admits  a  part  of  the  plaintiff*i 
just,  the  court  may  on  motion,  under  sub.  5  of  sec.  244  of  the  c 
in  1867,  direct  judgment  to  be  given  for  the  plaintiff  for  the 
claim  admitted  to  be  just,  without  prejudice  to  his  right  to  p 
suit,  for  the  balance  claimed  by  him. 

• 

COMPLAINT  filed  to  recover  1^1366.45,  the  amount  of  a 
promissory  note  made  by  the  defendant  Ainslie,  payable 
to  the  order  of,  and  indorsed  by,  the  defendant  Hicks.  The 
defendant  Hicks  claimed  a  payment  on  the  note  of  $145.22. 
The  defendant  Ainslie  made  the  same  claim  in  his  answer,  and 
as  to  the  balance  of  the  plaintiffs'  claim  neither  of  the  defend- 
ants denied  the  same  to  be  just.  At  a  special  term  an  order 
was  made  for  judgment  for  the  plaintiffs,  for  the  balance  of 
their  claim,  after  deductiog  the  payment  of  the  said  sum  of 
$145.22,  and  judgment  was  rendered  therefor  for  the  plaintifls, 
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under  section  244  of  the  code,  without  prejudice  to  the  right 
of  the  plaintiffs  to  proceed  in  the  suit  for  the  balance  claimed 
by  them. 
From  this  order  an  appeal  was  taken  by  the  defendants. 

Dean  dk  Townsend,  for  the  appellants. 

H.  W,  Robinson^  for  the  respondents. 

By  the  Court y  D avies,  J.  The  last  clause  of  the  fifth  subdi^ 
vision  of  the  244th  section  of  the  code  was  amended  at  the  last 
session  of  the  legislature,  so  as  to  read  :  '^  When  the  answer  of 
the  defendant,  expressly,  or  by  not  denying,  admits  part  of 
the  plaintiffs  claim  to  be  just,  the  court  on  motion  may  order 
such  defendant  to  satisfy  that  part  of  the  claim,  and  may  en-^ 
force  the  order  as  it  enforces  a  judgment  or  provisional  remedy.'' 
The  amendments  made  at  the  last  session  were,  by  inserting 
after  the  word  "defendant,"  the  words  "expressly  or  by  not 
denying,"  and  after  the  words  "  enforces  a,"  the  word  "  judg-. 
ment."  Previous  to  this  amendment  it  was  doubted  whether 
or  not  in  all  cases,  where  the  defendant  admitted  part  of  the 
plaintiffs  claim  to  be  just,  the  court  might  not  enforce  the 
payment  of  that  portion  of  his  claim  thus  admitted,  as  it  en-> 
forces  a  provisional  remedy,  that  is,  by  commitment  as  for  a  con^ 
tempt.  This  point  was  fully  considered  by  Justice  Gierke,  in 
the  case  oiLane  v.  Losee,  (11  How,  360,)  and  we  entirely  agree 
with  him,  that  the  legislature  could  never  have  intended  that 
where,  in  an  action  on  contract  in  which  the  defendant  was  not 
liable  to  arrest,  he  admitted  part  of  the  plaintiff's  claim  to  be 
just,  for  such  part  so  admitted  payment  could  be  enforced  as  for 
a  contempt.  If  the  plaintiff  recovered  the  residue  of  his  claim, 
confessedly  he  could  not  imprison  the  defendant  on  the  exe- 
cution to  be  issued  thereon.  It  was  well  held  in  that  case 
that  the  legislature  could  never  have  intetided  to  enforce  pay- 
ment of  the  part  of  the  claim  which  was  admitted,  by  the  sum- 
mary process  of  commitment  for  a  contempt,  when,  as  to  the 
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reeidne,  the  defendant  would  not  be  liable  to  imprisonment 
on  the  excution  issued  on  the  judgment.  This  would  be  pun- 
ishing the  defendant  most  seriously  for  his  honesty  in  admit- 
ting what  was  just,  and  holding  out  a  great  temptation  to 
litigate  and  deny  just  claims.  But  we  think,  to  obviate  all 
such  doubts,  the  legislature  have  properly  amended  this  sub- 
division, by  saying  how  the  court  may  enforce  the  order,  viz.  as 
it  enforces  a  judgment  or  provisional  remedy.  In  this  case  the 
court  have  sought  to  enforce  the  payment  of  that  part  of  the 
claim  admitted  to  be  just,  by  way  of  judgment.  That  was 
what  the  plaintifib  were  entitled  to,  on  the  admission  of  the 
defendants.  If  they  had  not  answered  at  all,  the  plaintiffs 
would  have  had  judgment  for  the  whole  amount  of  their 
claim.  The  defendants  having  admitted  part  of  it  to  be  just, 
they  take  judgment  for  the  part  so  admitted,  in  the  same 
manner  as  though  they  had  had  judgment  for  the  whole  of 
tiieir  claim. 

We  do  not  doubt  that,  in  proper  actions,  the  legislature 
have  given  to  this  court  the  power,  when  part  of  the  plaintiffs 
daim  is  admitted,  to  enforce  satisfaction,  if  it  be  in  the  case 
of  a  provisional  remedy.  Such  cases  frequently  arise,  and  the 
ends  of  justice  imperatively  require  that  such  power  should  be 
vested  in  this  court. 

We  think  the  order  appealed  from  was  correct,  and  the 
same  should  be  affirmed  with  costs. 

[New  Tork  Gbvbsal  Tbrm,  December  21,  1867.  MiUhdL,  CUrkt  and 
Dmrietf  Justices.] 
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J.  S.  Abbott  and  E.  A.  Abbott  vs.  Wm.  H.  Aspinwall. 

One  who  is  a  subscriber  to  the  capital  stock  of  a  corporation,  and  has  ap- 
peared as  sQch  on  its  books,  and  has  attended  meetings  of  the  stockholders 
and  acted  as  one  of  them,  cannot,  when  sued  as  a  stockholder,  for  a  debt 
due  f^om  the  company,  defend  himself  on  the  ground  that  although  the 
company  has  been  in  operation  for  more  than  avyear,  ten  per  cent  of  the 
capital  stock  has  never  been  paid  in. 

The  statute  makes  each  stockholder  liable  for  the  debts  of  the  company,  in 
his  individual  capacity,  severally,  and  not  jointly  with  the  others.  It  is 
not  necessary,  therefore,  to  make  all  the  stockholders  defendants  to  an 
action  by  a  creditor  of  the  corporation.  Each  creditor  has  a  remedy  against 
each  stockholder. 

The  remedy  is  not  against  such  stockholders,  only,  as  have  not  paid  for  their 
stock;  but  it  is  against  "  stockholders,"  without  any  such  restriction.  The 
stock  held  gives  the  measure  of  the  recovery ;  not  the  amount  of  stock 
unpaid  for. 

APPEAL  from  a  judgment  entered  at  a  special  t43rm.  The 
action  was  brought  by  the  plaintiffs,  creditors  of  the 
"  Mexican  Ocean  Mail  and  Inland  Company/'  against  the  de- 
fendant, a  stockholder  of  the  company,  to  recover  the  amount 
of  their  claim.  This  company  is  a  corporation  organized  under 
an  act  of  the  legislature  of  the  state  of  New  York,  passed  April 
12,  1852.  (See  Laws  of  1852,  p,  302,  and  the  amendments 
thereto;  Laws  of  1853,  pp,  202,  1138.)  The  capital  of  the 
company  was  divided  into  fifteen  thousand  shares  of  $100 
each.  The  company  was  organized  and  went  into  operation 
in  January,  1853  ;  their  principal  office  being  in  the  city  of 
New  York.  The  defendant  became  a  stockliolder  and  owner 
of  250  shares  of  the  stock  of  the  corporation  on  the  28th 
of  March,  1853,  and  has  always  continued  such  stockholder, 
and  participated  in  the  management  of  its  affairs.  In  May, 
1853,  the  company  gave  the  plaintiffs  an  order  to  make  for 
them  wagons  and  vehicles  for  their  mail  and  passenger  serv- 
ice ;  they  were  made,  and  delivered  to  the  company  during 
the  summer  and  fall  of  1853,  and  were  forwarded  by  them 
to  Mexico  for  the  company's  use.  For  the  payment  of  these 
wagons  the  company  made  and  delivered  to  the  plaintiffs  their 
two  promissory  notes,  amounting  to  $4554.82.     The  notes 
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were  not  paid.  The  company  also  were  indebted  to  the 
plaintifis  in  the  sum  of  $420  for  work,  labor  and  services 
performed,  and  in  $34.30  for  freight  and  carting  paid«  The 
plaintifEs  obtained  a  judgment  against  the  company  upon 
these  notes  and  indebtedness,  on  the  7th  of  July,  1854,  and 
issued  an  execution  thereon,  which  was  returned  unsatisfied. 
Issue  was  joined  in  this  action  by  the  answer  of  the  defend- 
ant, on  the  24th  of  November,  1854.  The  action,  by  an 
order  of  the  court,  was  referred.  The  referee  reported,  that 
the  plaintiffs  were  entitled  to  recover  from  the  defendant  the 
amount  of  the  notes  and  indebtedness.  Upon  the  argument 
of  the  case  before  the  referee,  the  defendant  sought  to  avoid 
his  liability  upon  the  ground  that  the  10  per  cent  mentioned 
in  the  second  section  of  the  act  of  April,  1852,  had  never  in 
fact  been  paid  in,  and  that,  therefore,  the  company  was  not 
legally  incorporated.  Upon  the  trial,  Robert  G.  Banking 
the  president,  was  examined  as  a  witness,  who  swore  the  10 
per  cent  was  paid  in.  The  referee  reported,  however,  as  a 
matter  of  fact,  that  it  was  not  paid  in ;  but  he  frirther  re- 
ported, "  that,  as  matter  of  law,  the  omission  to  pay  in  10 
per  cent  of  the  capital  stock  is  not  a  defense  to  the  defendant 
in  the  action,  against  the  claim  of  the  plaintiff.''  The  referee 
also  reported,  as  matter  of  fact,  that  the  defendant  on  the 
28th  of  March,  1853,  became  the  owner  of  250  shares  of  the 
stock  of  the  company,  and  continued  to  be  a  stockholder  and 
the  owner  of  said  250  shares  during  the  period  when  the 
above  named  liabilities  and  indebtedness  in  favor  of  the 
plaintiffs  were  contracted  and  accrued ;  and^  as  such  stock- 
holder, had  taken  part  in  the  management  of  the  company. 
The  evidence  on  this  point  being,  that  he  was  surety  to  the 
United  States  government  for  the  company  on  its  mail  con- 
tracts ;  that  he  was  interested  in  contracts  with  the  company 
for  its  sea  service ;  that  he  had  attended  meetings  of  the 
stockholders  as  late  as  May,  1854 ;  that  in  the  spring  of  1854 
be  purchased  additional  stock  when  aware  of  the  plaintifb' 
daim,  purchasing  this  stock  directly  from  the  company,  and 
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to  raise  a  fond  to  pay  its  debts,  one  of  which  was  in  judg*- 
ment  against  the  company ;  that  in  the  spring  of  1854  he 
was  the  principal  actor  at  a  meeting  for  the  election  of  di- 
reotors,  and  made  suggestions  for  the  disposal  of  its  reserved 
stock  and  mail  pay. 
The  defendant  appealed  to  the  general  term. 

S.  C.  Van  Vorst,  for  the  plaintifib. 

Vixmum  &  Twmey  and  Wm.  M.  EvartSy  for  the  defendant. 

By  the  Courty  Mitchell,  P.  J.  The  defendant  is  sued  as 
a  stockholder  of  the  American  Ocean  Mail  and  Inland  Com- 
pany, for  a  debt  due  by  the  company.  The  only  questions 
raised  by  the  defendant's  points  are,  Ist.  Whether  the  defend- 
ant can  be  liable  as  a  stockholder,  if  ten  per  cent  of  the  cap- 
ital stock  had  never  been  paid  in  ;  2d.  Whether  he  can  be 
liable,  he  having  once  paid  to  the  company  (not  to  a  creditor) 
the  amount  of  his  subscription  in  ftiU,  while  other  stockholdets 
who  have  not  paid  in  full  are  not  sued  ;  and  3d.  Whether  it 
was  necessary  to  make  all  the  stockholders  parties  to  the  action. 

The  company  (if  incot3)orated)  was  incorporated  under  the 
act  of  1852,  chapter  228.  They  filed  in  the  proper  offices  the 
certificates  required  by  the  act.  They  went  through  the  form 
of  receiving  from  one  Bamsay,  as  a  subscriber,  $1,400,000  in 
gold  at  one  of  the  banks  in  this  city ;  about  $80,000  in  gold 
being  brought  from  the  vaults  of  the  bank  and  placed  on  its 
counter,  and  then  delivered  by  Bamsay  to  an  officer  of  the 
company,  the  company  delivering  it  back  to  Bamsay  in  pay- 
ment by  the  company  for  rights  transferred  by  him  to  it,  esti- 
mated at  the  total  amount  of  his  subscription,  and  then 
Bamsay  delivered  the  $80,000  back  to  the  bank.  Such  a  con- 
trivance may  not  have  protected  the  company  from  the  annul- 
ling of  the  franchise  assumed  by  it,  in  a  proceeding  instituted 
for  this  purpose  by  the  state.  But  neither  the  company  nor 
Bamsay  could  ever  set  up  that  the  payment  was  not  made  ia 
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fhll,  both  for  the  rights  transferred  by  him  and  for  his  sub- 
scription, when  the  arrangement  between  them  was  contrived 
for  the  yery  purpose  of  complying  or  appearing  to  comply 
with  the  law.  As  between  them  it  was  a  good  payment,  and 
£bu:  exceeding  ten  per  cent  on  the  whole  capital.  So  also  it 
would  affect  all  stockholders,  who  were  not  in  some  way  de- 
fiiiuded  by  the  contrivance.  The  defendant  gave  no  proof 
that  such  was  the  case  with  him.  He  became  a  stockholder 
after  this  nominal  payment  was  made,  and  acted  at  a  meeting 
of  stockholders  where  the  president  of  the  company  read 
its  minutes,  from  its  commencement  to  the  day  of  the  meet- 
ing, and  explained  its  position.  From  this  he  must  probably 
have  known  the  nature  of  the  payment  made  by  Bamsay,  and 
yet  he  continued  to  act  as  a  stockholder. 

If  we  are  to  assume  (as  the  referee  finds)  that  the  ten  per 
cent  was  not  paid,  then  the  defendant  must  maintain  the  posi- 
tion that  one  who  is  a  subscriber  to  the  stock  of  a  company, 
and  has  appeared  as  such  on  its  books,  (and  has  acted  as  a 
stockholder,)  cannot  be  liable  to  creditors,  if  he  can  show  that 
the  company  has  not  received  ten  per  cent  of  its  capital  from 
its  subscribers,  although  the  company  has  been  in  operation 
(as  this  company  was)  for  more  than  a  year. 

The  act  of  1852  authorizes  ^^  any  seven  or  more  persons 
who  may  desire  to  form  a  company*'  for  these  purposes,  to 
make,  sign,  acknowledge  and  file  a  certificate,  stating  among 
other  things  "  the  specific  objects  for  which  the  company  shall 
be  formed,"  and  then  declares  (§  2)  that  '^  when  the  certificate 
shall  have  been  filed  as  aforesaid,  and  ten  per  cent  of  the  cap- 
ital named  paid  in,  the  persons,  &c.  shall  be  a  body  politic 
and  corporate."  The  effect  of  this  section  is  that  when  its 
two  requirements  are  complied  with,  the  certificate  duly  made 
and  filed,  and  the  ten  per  cent  paid  in,  the  associates  become 
a  body  corporate,  even  as  against  the  people,  and  are  entitled 
to,  and  possessed  of,  the  franchise  of  a  corporation,  as  effectu- 
ally as  if  it  had  been  a  grant  from  the  state ;  and  that  oil  quo 
by  the  state,  they  could  set  up  and  sustain  their  title. 


206  OASES  IN  THE  SUPREME  COURT. 


Abbott  V.  Aspinwall. 


It  in  no  way  alters  the  law  as  to  the  inability  of  third  per- 
sons, in  certain  cases,  to  sustain  the  denial  of  the  existence  of 
a  corporation.  If  this  corporation  had  continued  for  ten  or 
more  years,  and  had  during  all  that  time  exercised  its  fran- 
chise, and  then  it  had  been  discovered  that  the  certificate  was 
not  in  due  form,  or  had  not  been  duly  acknowledged,  the  state 
could  raise  the  objection ;  but  neither  the  company,  nor  its 
stockholders,  nor  its  debtors,  could  do  so.  The  limitation  in 
section  2  was  made  for  the  benefit  of  the  state,  not  for  the 
company  or  its  stockholders.  A  different  construction  would 
defeat  one  great  object  of  the  act,  which  was  to  make  ^^  such 
persons  as  appear  by  the  books  of  the  corporation  or  a^aocia- 
Hon  to  be"  stockholders  liable  to  the  creditors  of  the  associa- 
tion. {See  section  9.)  The  expression  "  or  association"  may 
have  been  introduced  to  avoid  the  difficulty  now  raised  ;  but 
whether  it  was  so  or  not,  the  clause  quoted  holds  out  to  cred- 
itors that  all  which  they  have  to  look  to,  in  order  to  ascertain 
who  are  liable,  is  the  books  of  the  association,  and  warns  the 
stockholder  that  when  he  allows  his  name  to  be  placed  on  their 
books,  he  assumes  a  liability  to  the  creditors  of  the  company. 

The  general  rule  also  has  been  that  a  person  dealing  with  a 
company  which  is  in  the  user  of  its  franchise  cannot  set  up 
that  it  has  no  corporate  existence,  either  in  consequence  of  acts 
which  would  cause  a  forfeiture  of  its  charter,  or  of  the  omis- 
sion of  acts  which  should  have  been  performed  before  it  could 
acquire  a  perfect  title  as  against  the  state.  In  McFarlan  v. 
The  Triton  Ins.  Company,  (4  DeniOy  392,)  McFarlan  had 
given  his  bond  to  the  company,  and  being  sued  on  it,  offered 
to  prove  under  the  plea  of  nul  tiel  corporation,  that  the  sub- 
scriptions to  the  capital  stock  were  not  taken  in  accordance 
with  the  act ;  that  no  money  was  paid  to  the  commissioners 
by  the  subscribers,  but  that  the  conmiissioners  gave  credit. 
The  company  commenced  its  business  and  continued  it  for 
two  years.  There  was  evidence  that  the  whole  of  the  stock 
was  taken  before  the  company  was  oi^anized,  but  the  report 
seems  to  imply  that  it  was  not  paid  for.    Under  the  act^  the 
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eompany  was  not  to  commence  business  until  the  whole  of  the 
capital  stock  had  been  paid,  or  secured  to  be  paid^  and  a  dep- 
osition to  that  effect  made  and  filed.  Bronson,  Ch.  J.,  said : 
"Upon  such  proof  there  could  be  no  doubt  but  that  the 
plaintiffs  were  a  corporation^  so  far  as  third  persons  are  con- 
cerned. It  would  have  been  enough  for  the  plaintiffs  to  show 
the  charter,  and  the  user  under  it.  It  is  unnecessary  to  in- 
quire what  may  be  the  rights  of  the  people  in  relation  to  this 
corporation,  or  as  against  the  individuals  who  were  concerned 
in  getting  it  up  and  setting  it  in  motion.  The  defendant  does 
not  represent  the  sovereign  power,  and  has  nothing  to  do  with 
the  question  whether  the  company  should  be  dissolved.  So 
long  as  the  state  does  not  interfere,  the  company  may  sue  or 
do  any  other  lawful  act,  whatever  sins  may  have  been  com- 
mitted in  bringing  the  body  into  existence.*'  The  doctrine 
of  Coming  v.  McCuUotigh,  (1  Comst,  47,)  is  that  the  stock- 
holders in  these  cases  are  liable,  not  under  the  statute,  but 
primarily  as  partners,  with  a  protection  against  being  sued 
until  execution  is  returned  unsatisfied  against  the  com- 
pany. That  would  make  it  quite  immaterial  whether  the 
company  were  duly  incorporated  or  not ;  the  statute  only 
operating  to  enable  each  creditor  to  sue  each  stockholder  to 
the  extent  of  his  stock,  instead  of  suing  all  together. 

The  6th  section  of  the  act  recites  that  the  stockholders  shall 
be  severally  individually  liable  to  the  creditors  of  the  corpo- 
ration, to  an  amount  equal  to  the  amount  of  stock  held  by 
them  respectively,  for  all  debts  and  contracts  made  by  such 
corporation,  until  the  amount  of  its  capital  stock  shall  have 
been  paid  in  and  a  certificate  made  and  recorded.  This  makes 
each  stockholder  liable  for  the  debts  of  the  company  in  his  in- 
dividual capacity,  severally,  and  not  jointly  with  the  others.  It 
is  not  necessary,  therefore,  to  join  the  other  stockholders  as  de- 
fendants. The  object  is  not  to  compel  a  pro  rata  contribu- 
tion. To  do  that,  not  only  all  solvent  stockholders  would  be 
necessary  defendants,  but  all  the  creditors  of  the  company 
would  be  necessary  plaintiffs.     Instead  of  that,  each  creditor 
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has  a  remedy  against  each  stockholder.  In  fact,  as  each  stock- 
holder is  made  "severally"  liable,  it  does  not  appear  that  an 
action  could  be  sustained  against  more  than  one,  unless  on  be- 
half of  all  the  creditors  against  all  the  stockholders,  not  under 
the  act  but  for  the  purposes  of  equitable  contribution. 

The  remedy  is  not  against  such  stockholders  as  have  not 
paid  for  the  stock,  but  is  against  "  stockholders,"  without  any 
such  restriction.  It  is  not  to  the  extent  of  their  unpaid  sub- 
scriptions, but  "  to  an  amount  equal  to  the  amount  of  stock 
held  by  them  respectively."  "The  stock  held''  gives  the 
mefusure  of  the  recovery,  not  the  stock  unpaid.  As  each  is 
liable  to  the  extent  of  the  stock  held  by  him^  and  this  amount 
would  vary  with  different  persons,  it  also  shows  that  the  ac- 
tion was  not  to  be  joint  but  several 

The  judgment  for  the  plaintiff  for  the  debt  demanded,  which 
was  less  than  the  stock  held  by  the  defendant,  should  be 
affirmed  with  costs. 

[Nbw  Tobk  Gbvbral  Tbbx,  December  21,  1867.     MMteU,  Chrke  and 
DMfteSf  Justicefl.] 


-•••- 


Berribn  v8.  Wbioht  and  Darbin. 

Where  a  negotiation  for  the  sale  and  purchase  of  lands  in  Florida  waa  made  in 
that  state,  but  the  final  agreement,  and  the  notes  given  for  the  purchase 
monej,  were  executed  in  the  state  of  New  York,  the  notes  being  payable  in 
Florida ;  ffdd  that  the  notes  were  not  Yoid  for  usury,  although  interest  at 
the  rate  of  eight  per  cent  was  reserred. 

When  a  personal  contract  by  its  terms  is  to  be  performed  in  another  state,  and 
the  place  of  its  performance  is  not  chosen  with  any  intention  to  evade  ovr 
laws,  bnt  because  that  place  best  suits  the  honest  intentions  of  the  partiet,. 
our  usury  laws  do  not  apply  to  it,  although  it  be  made  and  ezecuied  hersii. 

Under  the  statute  of  limitations,  as  re-enacted  in  the  code,  where  a  right  of 
action  had  accrued  previous  to  the  code,  and  the  debtor,  after  the  debt  be- 
came due,  departed  from  the  state,  and  resided  out  of  it,  for  difforent  period* 
during  a  series  of  years,  the  successiTe  absences  are  to  be  aggregated,  in 
computing  the  time  for  the  purpose  of  ascertaining  whether  the  demand  i» 
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tMuredby  the  statate.  The  statate  is  not  confined  to  the  first  absence  after 
the  cause  of  action  accrues. 

If  the  debtor  has  not  been  a  resident  of,  or  present  in,  the  state  of  New  Tork 
for  the  term  of  six  years  in  the  aggregate  since  the  maturity  of  the  indebt- 
edness and  before  the  commencement  of  the  action,  the  statate  is  not  a  bar. 

The  time  during  which  a  plaintiff  has  been  restrained  by  an  injunction,  fh>m 
commencing  an  action,  is  not  to  be  reckoned ;  although  he  has  not  pleaded 
that  the  injunction  was  serred  on  him.    It  is  sufficient  if  he  had  notice  of  it. 

APPEAL  by  the  defendant  Wright,  from  a  judgment  entered 
upon  the  verdict  of  a  jury.     The  action  was  brought  by 
the  plaintiff  as  indorsee  of  the  following  promissory  note : 

^^  Apalachicola,  Oct.  11,  1841. 

On  the  first  of  May,  1844,  we  promise  to  pay  to  Lewis  Cur- 
tis and  George  Griswold,  trustees  of  the  Apalachicola  Land 
Company,  or  their  successors  or  order,  in  the  city  of  Apalachi- 
cola, eight  hundred  dollars  with  interest  from  date,  at  and 
after  the  rate  of  eight  per  cent  per  annum,  for  value  received. 

Hbnbt  M.  Dardin, 
Isaac  M.  Wright." 

Indorsed — "  Without  recourse.  Lewis  Curtis,  George  Gris- 
wold, trustees." 

The  note  was  one  of  five  for  $800  each,  the  last  executed 
by  defendants,  as  the  consideration  for  a  wharf  lot  in  the  city 
of  Apalachicola,  purchased  for  the  sum  of  $4000,  under  a  con- 
tract between  Joseph  Delafield,  the  agent  of  said  company, 
and  the  defendants.  It  was  transferred  to  the  plaintiff  in 
payment  of  a  previous  debt  due  him  by  the  company,  for  pro- 
fessional services. 

The  plaintiff  had  a  verdict  for  the  amount  of  the  note,  with 
interest,  for  which  sum,  with  costs,  judgment  was  rendered. 

JS.  8.  Emmet  and  A.  L.  Bobertson,  for  the  appellant 

P.  F.  Gutter y  for  the  respondent. 

By  the  Court  J  Mitchell,  P.  J.    The  defendant  Wright  and 
one  Dardin  made  their  promissory  note,  signed  by  each  of 
Vol.  XXVL  27 
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them,  dated  at  Apalachicola,  (in  Florida,)  October  11,  1841, 
whereby  they  promised  to  pay  on  first  of  May,  1844,  to  Cm-tis 
and  Griswold,  trustees  of  the  Apalachicola  Land  Company,  in 
the  city  of  Apalachicola,  $800,  with  interest  from  date,  at  the 
rate  of  eight  per  cent  per  annnm.  This  was  indorsed,  without 
recourse,  to  the  plaintiff.  The  defendants  interposed  among 
other  things  an  answer,  setting  up  the  statute  of  limitations. 
The  plaintiff  replied,  and  the  defendants  demurred  to  so  much 
of  the  reply  as  related  to  the  statute.  The  demurrer  was 
heard  at  a  special  term,  and  decided  in  favor  of  the  plaintiff. 
Issues  of  fact  were  also  joined ;  on  these  there  was  a  trial  be- 
fore a  jury,  and  a  verdict  was  given  for  the  plaintiff.  Excep- 
tions were  taken  by  the  defendants.  The  case  now  presents, 
for  consideration,  both  decisions. 

The  only  exceptions  properly  made  at  the  trial  were  those 
relating  to  the  question  of  usury.  The  whole  evidence  on  that 
subject  was  the  note  and  the  following  facts  :  Wright  and 
Dardin  were,  when  the  notes  were  given,  residents  of  Apalachi- 
cola ;  Curtis  and  Griswold  were  residents  of  New  York.  This, 
with  four  other  notes,  was  given  as  part  of  the  consideration 
money  of  lands  in  Apalachicola,  bought  by  Wright  and 
Dardin  of  the  company.  The  contract  for  the  purchase  of 
the  lands  was  proved.  "The  negotiation  for  the  sale  of  the 
lands  was  made  and  completed  with  Joseph  Brown,  in  Florida ; 
but  the  final  agreement  was  made  "  (in  the  words  of  the  wit- 
ness) "  and  the  notes  signed  in  the  city  of  New  York."  The 
note  was  made  (says  the  same  witness)  at  the  office  of  the 
company,  in  the  city  of  New  York,  at  the  time  of  making  the 
conti*act  of  October  11,  1841,  which  contract  was  made  at 
the  same  time  and  place.  There  was  no  evidence  of  any 
desire  of  making  a  sham  sale  as  a  cover  for  a  loan.  On  the 
contrary,  the  object  of  appointing  trustees  was  to  effect  sales 
of  lands  which  had  been  held  by  various  owners,  but  with 
such  complicity  as  to  their  respective  rights,  that  it  was  diffi- 
cult for  them  to  sell.  As  the  negotiation  for  the  sale  of  the 
lands  was  not  merely  coipmenced,  but  was  completed  in  Florida, 
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(with  Joseph  Brown,  the  agent  of  one  of  the  parties,  proba- 
bly of  the  company,)  all  the  terms  of  the  contract  must  have 
been  then  agreed  on,  and  would  include  what  lots  were  to  be 
sold,  at  what  price,  on  what  credit,  and  at  what  interest.  A 
negotiation  could  not  be  completed  until  all  these  matters 
were  agreed  on  expressly  or  by  implication^  The  witness, 
therefore,  when  he  said  that  the  negotiation  was  completed  in 
Florida,  but  the  final  agreement  was  made,  and  the  notes 
signed  in  New  York,  must  have  meant  that  the  contraqt  was 
reduced  to  form  in  New  York,  and  the  notes  signed  here ;  not 
that  any  part  of  the  terms  of  the  agreement  was  here  settled, 
so  as  to  vary  from  those  which  were  settled  in  Florida.  By 
'^agreement  made"  in  New  York,  in  connection  with  the  rest 
of  his  evidence,  he  must  have  intended  ^^  agreement  executed 
there." 

The  state  of  Florida  allowing  8  per  cent  interest  on  con- 
tracts, there  was  no  usury  in  the  original  agreement  made  in 
Florida,  and  the  contract  under  it  would  be  valid  here,  although 
reduced  to  writing  here.  The  court  was  therefore  right  in 
refusing  to  charge  that  the  note  having  been  made  and  de- 
livered within  this  state,  was  void  for  usury ;  also  in  refusing 
to  charge  that  the  note  having  been  given  for  part  of  the 
purchase  money  of  the  lot,  and  the  contract  and  note  having 
been  made  here,  the  reservation  of  8  per  cent  interest  rendered 

the  note  void. 

The  court  was  requested  to  charge,  that  the  fact  that  land 
in  Florida  formed  the  subject  matter  for  which  the  note  was 
given,  was  immaterial  on  the  question  of  usury.  If  the  lands 
had  been  in  this  state,  it  would  have  raised  some  grounds  to 
argue  that  the  contract  was  n^otiated  in  Florida,  to  evade 
our  laws;  it  was  material,  therefore^  that  the  lands. were. 

in  Florida. 

The  court  was  requested  to  charge  that  the  note  having 
been  given  in  the  state  of  New  York,  to  residents  thereof, 
accoiding  to  a  ct>tit)ract  made  in  this  state,  and  more  than 
legal  lAteest  being  reserved,  the  jury  might  find  as  a  &ct 
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that  it  was  given  eu9  a  cover  for  forbearance  of  more  tlian 
legal  interest.  There  was  no  evidence  from  which  the  jnry 
oould  find  that  there  was  any  cover.  The  transaction  was  all 
open  and  above  concealment ;  the  interest  agreed  on  was 
openly  stated  in  the  very  note  on  which  the  action  was  found- 
ed ;  there  wad  nothing  to  raise  a  suspicion,  even,  that  a  sale 
of  lands  was  resorted  to  as  a  cover  for  the  loan  of  money. 
This  and  the  two  preceding  requests  speak  of  the  '^  contract 
made"  in  this  state.  An  exception  is  to  be  r^arded  as  using 
words  as  a  lawyer  would  use  them.  Under  the  evidence  the 
contract  was  not  made  in  New  York ;  only  the  instrument  de- 
scribing it  was  made  here.  That  was  immaterial ;  if  it  could  be 
considered  that  there  was  any  doubt  as  to  whether  the  witness 
did  not  mean  that  all  the  terms  of  the  agreement  were  ar- 
ranged in  Florida,  that  would  have  been  a  question  for  the 
jury,  and  not  to  be  assumed  by  the  party  excepting. 

The  judge  charged  the  jury,  that  if  the  contract  upon 
which  the  note  was  given,  was  bona  Jide  intended  to  be  per- 
formed in  Florida,  and  wa«  made  in  reference  to  the  laws  of 
ihat  state,  then  such  note  was  not  usimous,  though  made  in 
the  state  of  New  York  and  purporting  to  bear  8  per  cent 
interest  on  its  face.  The  judge  here  apparently  disregards 
the  fact  proved  in  the  case,  ihat  the  negotiations  for  the  con- 
tract were  previously  completed  in  Florida.  That  made  the 
plaintiff's  case  very  clear,  and  made  any  such  charge  as  this 
last  unnecessary.  He  might  have  charged  the  jury  that  there 
was  no  evidence  of  usury  on  the  facts  undisputed  in  the  case ; 
and  when  he  may  make  a  general  charge,  in  favor  of  one  party, 
he  may  also  state  the  same  conclusion,  whether  his  reasons  be 
right  or  wrong.  For  this  reason  the  charge  is  not  exception- 
able. It  is  also  correct  in  point  of  law.  Every  instruction 
of  a  judge  to  a  jury  must  be  considered  in  connection  with 
the  admitted  or  incontestible  facts  in  the  case.  If  among 
those  is  to  be  included  the  fact  that  the  whole  negotiation  was 
completed  in  Florida,  there  could  be  no  objection  to  the 
charge.    If  that  is  not  be  included,  in  its  full  extent,  the 
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best  that  can  be  said  for  the  plaintiff  is,  that  a  n^otiation 
originated  in  Florida  for  the  purchase  of  lands,  and  was  car- 
ried on  and  in  some  sense  completed  there ;  that  the  parties 
then  meeting  here  perfected  their  agreement  here,  which  in 
good  faith  was  intended  to  be  performed,  not  here,  but  in 
Florida ;  and  that  it  was  made  in  relation  to  Florida  lands, 
and  in  reference  to  the  laws  of  Florida.  As  a  general  rule,  a 
contract  is  to  be  construed  by  the  laws  of  the  place  where  it 
is  to  be  performed  :  here,  the  performance,  by  the  very  terms 
of  the  note,  was  to  be  in  Florida.  If  we  would  not  allow  the 
title  to  lands  here  to  be  affected  by  an  agreement  to  pay  in- 
terest beyond  what  our  laws  allow,  even  if  the  agreement  pro- 
vided for  the  payment  of  interest  and  principal  in  another 
state,  that  would  be  because  no  law  but  our  own  can  affect 
our  mode  of  passing  title  to,  or  incumbering  our  lands.  But 
this  is  a  personal  contract,  and  the  lands  are  not  here,  but  in 
Florida.  The  contract  would  be  good  in  Florida ;  it  does  not 
demand  more  than  the  laws  of  that  state  allow  on  mort- 
gages of  land.  By  the  mode  of  presenting  the  question  to 
the  jury,  they  were  to  find  that  there  was  usury,  if  the  trans- 
action was  not  made  bona  Jide.  These  circumstances  are  as 
strong  as  those  in  the  case  of  Curtis  and  others  v.  LeavHty 
receiver  of  North  Am,  Trust  Co.,  (15  N.  Y.  R,  1,)  to  exempt 
the  contract  from  the  operation  of  our  usury  laws.  {Set 
opinion  of  Comstockj «/.,  p.  51,  dkc.) 

I  am  of  opinion  that  the  broad  proposition  may  be  sus- 
tained that  when  a  personal  contract,  by  its  terms,  is  to  be 
performed  in  another  state,  and  the  place  of  its  performance 
is  not  chosen  with  any  intention  to  evade  our  laws,  but  because 
that  place  best  suits  the  honest  intentions  of  the  parties,  our 
usury  laws  do  not  apply  to  it,  although  it  be  made  and  exe- 
cuted here.  Of  course  there  would  be  a  presumption  of  an 
intent  to  evade  our  laws,  until  some  explanation  should  be= 
made.  There  is,  therrfore,  nothing  in  the  exceptions  to  re* 
verse  the  judgment 

As  to  the  statute  of  limitations,  the  facts  ore  to  be  gatb- 


/ 


/ 


214  CASES  IN  THE  SUPREME  COURT. 

Berrien  v.  Wright. 

ered  from  the  pleadings.  The  note  became  due  May  4, 1844 ; 
it  was  made  in  the  city  of  New  York :  the  defendant  Wright 
paid  $300  on  it,  as  alleged  in  the  answer,  and  as  the  reply 
admits  and  alleges ;  these  stating  that  the  payment  was  on  the 
9th  of  February,  1848.  The  summons  was  served  30th  Au- 
gust, 1851,  on  the  defendant  Wright.  The  demurrer  insists 
"  that  the  reply  of  the  said  plaintiff  to  the  defense  set  up 
in  the  answer  of  this  defendant,  that  this  action  was  not  com- 
menced against  the  defendant  within  six  years,  &c.  is  in- 
sufficient." This  includes  every  part  of  the  reply  which  may 
bar  the  plea,  and  so  includes  the  allegation  that  the  payment 
on  the  note  was  made  on  the  9th  of  February,  1848.  That 
would  be  a  complete  bar  to  the  statute. 

The  reply  was  regular  in  this  case,  since  the  code,  before  the 
amendment  of  1852  allowed  a  reply  where  the  answer  con- 
tained new  matter  constituting  a  defense  or  set-off.  (§  153, 
[131,]  Voorhees'  Notes.)  But  the  plaintiff  in  his  reply  sets  up 
other  matters  as  a  bar  to  the  statute,  and  these  are  also  ad- 
mitted by  the  demurrer.  The  whole  time  from  4th  May,  1844, 
when  the  note  fell  due,  to  30th  August,  1851,  when  the  sum- 
mons was  actually  served,  was  seven  years,  three  months  and 
twenty-six  days.  In  the  first  part  of  November,  1844,  Wright 
departed  from  this  state  and  became  a  resident  of  Florida,  and 
continued  there,  and  absent  from  New  York,  to  Ist  April,  1845. 
Again,  about  1st  November,  1845,  he  departed  from  this  state 
and  became  a  resident  of  Florida,  and  continued  absent  fix>m 
this  state  until  about  the  1st  of  April,  1846.  Again,  about 
1st  November,  1846,  he  in  like  manner  absented  himself  from 
New  York  and  became  a  resident  of  Florida,  until  about  Ist 
June,  1847 ;  and  in  like  manner  from  1st  November,  1847,  to 
Ist  April,  1848.  Thus  the  aggregate  of  his  absences  was 
one  year  and  ten  months.  In  the  mean  time  an  injunction 
order  was  issued  out  of  this  court  on  behalf  of  this  defendant, 
"  by  which  this  plaintiff  (in  the  words  of  the  reply)  was  re- 
strained from  taking  any  proceedings  to  enforce  payment  of 
said  note.''    In  October,  1850,  during  the  pending  of  the  in- 
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junction,  Wright  in  like  manner  absented  himself  and  redded 
in  California.  The  injunction  therefore  continued  two  years 
and  a  half  While  Wright  was  in  California  the  plainti£F, 
on  15th  May,  1851,  (after  the  injunction  was  vacated,)  placed 
a  summons  in  the  hands  of  the  sheriff  of  New  York,  with  di- 
rections to  serve  it,  and  with  the  intention  to  have  it  served  as 
soon  as  Wright  should  return  to  this  state.  Afterwards  an- 
other was  issued  to  the  sheriff  of  Saratoga,  and  served  by  him 
on  30th  August,  1851.  The  plaintiff  alleges  that  the  defend- 
ant was  not  a  resident  of,  or  present  in,  the  state  of  New  York, 
for  the  term  of  six  years  in  the  aggregate,  after  the  maturity 
of  the  note  and  before  the  commencement  of  this  action* 

The  code  retains  the  statutes  of  limitations  which  were  in 
force  when  it  was  adopted,  where  the  right  of  action  had  al- 
ready accrued,  according  to  the  subject  of  the  action  and  with- 
out regard  to  the  form.  (Code,  §  73.)  The  revised  statutes 
therefore  apply.  Those  statutes  required  the  action  to  be 
brought  within  six  years  after  the  cause  of  action  accrued : 
but  provided,  Ist,  that  if  at  the  time  when  the  cause  of  action 
accrued  against  any  person,  he  was  out  of  this  state,  the  action 
might  be  commenced  within  six  years  after  his  return  to  the 
state ;  and  2dly,  that  '^  if  after  the  cause  of  action  shall  have 
accrued  against  any  person,  he  shall  depart  from  and  reside 
out  of  this  state,  the  time  of  his  absence  shall  not  be  deemed 
or  taken  any  part  of  the  time  limited  for  the  commencement 
of  such  action.^'  (2  B.  S.  297,  §  27.)  The  defendants  insist 
that  the  statute  does  not  apply  to  successive  absences,  but  only 
includes  the  first  absence  after  the  cause  of  action  accrued. 
This  does  not  comport  either  with  the  object  of  the  act,  which 
was  to  give  a  plaintiff  the  same  time  for  suing  his  debtor,  who 
absented  himself  from  this  state,  which  it  gave  against  ose  who 
remained  permanently  here  ;  nor  does  it  satisfy  the  words  used. 
He  who  leaves  the  state  and  resides  out  of  it  a  second  and  a 
third  time  after  a  cause  of  action  accrues,  as  unquestionably 
leaves  it  each  of  those  latter  times,  as  when  he  first  left  it. 
The  section  quoted  was  intended  to  reach  all  cas^ :  first,  the 
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case  where  one  was  out  of  the  state  when  the  cause  of  action 
first  accrued,  and  next,  the  case  where  one  who  was  not  here 
when  the  cause  of  action  first  accrued  comes  here  and  leaves 
it,  no  matter  how  often  he  leaves.  The  language  is  general ; 
^^  the  time  of  his  absence  shall  not  be  deemed  or  taken  as  any 
part  of  the  time  limited/'  Similar  language  is  used  where 
one  is  stayed  by  an  injunction  :  ^^  the  time  during  which  such 
injunction  shall  be  in  force  shall  not  be  deemed  any  portion 
of  the  time  in  this  chapter  limited."  (2  M.  8.  299,  §  35.)  No 
one  would  contend  that  if  an  injunction  was  obtained  and  then 
dissolved,  and  afterwards  another  injunction  obtained  and  per- 
haps continued  for  six  years  and  then  dissolved,  the  time  cov- 
ered by  the  successive  injunctions  would  not  be  excluded  from 
the  statutory  time.  Similar  language  is  used  as  to  the  time 
during  which  a  plaintiff  is  prevented  from  suing  because  he 
was  an  alien  enemy  ;  (2  R.  S,  298,  §  32  ;)  "  the  time  of  the 
continuance  of  such  war  shall  not  be  deemed  any  part  of  the 
respective  periods  limited."  Even  without  this  express  pro- 
vision, the  time  of  war  was  excluded ;  did  not  the  statute 
clearly  mean  to  include  successive  wars  ?  The  language  is 
also  similar  as  to  persons  privileged,  as  members  of  the  l^is- 
lature  or  of  congress  ;  '^  the  time  during  which  the  action  shall 
have  been  so  prevented,  shall  not  be  deemed  any  portion  of  the 
time  limited,"  &c.  (2  B.  S.  299,  §  37.)  Certainly  it  was  as 
important  to  include  the  time  when  the  debtor  a  second  time 
was  in  attendance  as  a  member  of  congress  or  of  the  legisla- 
ture, as  when  he  first  went  there.  The  language  is  very  dif»* 
ferent  as  to  persons  under  disabilities.  It  applies  only  to  those 
who  are  under  disability  at  the  time  the  cause  of  action  ao* 
crued,  and  they  are  to  bring  their  actions  within  the  respective 
times  limited  after  such  disability  removed.  It  thus  excludes 
every  disability  that  arises  after  the  cause  of  action  accrues^, 

This  view  of  the  statute  agrees  with  the  opinion  of  McKis* 
sock,  J.,  in  Burroughs  v.  Bloomer^  (5  DeniOy  535,  6 ;)  and 
with  what  seems  probably  to  have  been  the  opinion  of  the 
chancellor  in  Didier  v.  Davison,  (2  Barb.  Ch.  JS.  488 ;)  and 
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with  the  decision  in  the  superior  court  in  Ford  ▼.  Bdbcoch, 
(2  Sand.  530 ;)  where  the  latter  court  strives  to  disenthral 
itself  from  the  decisions  of  the  supreme  court  as  now  organ- 
ized. It  differs  from  the  decision  in  Dorr  v.  Swwrtwouty  be- 
fore Nelson,  J.,  in  the  United  States  circuit  court,  reported 
6  Legal  Observer,  172,  and  from  the  opinion  of  Willard,  J.,  in 
Cole  V.  Jeaeup,  (2  Barb,  S.  G.  B.  315.)  Dorr  v.  Swa/rtwovi  is 
said  to  have  been  since  overruled  by  the  United  States  court. 
{See  2  Sand.  S.  C.  B.  530.)  But  Cole  v.  Jessup  overlooked  the 
opinion  in  Burroughs  v.  Bloomer ,  and  the  decison  in  it  was  for 
the  plaintiff.  It  also  falls  into  a  natural  error  of  treating  the  law 
as  to  disabilities  of  plaintiff,  (which  relates  to  matters  personal 
to  them,)  as  if  it  were  the  same  as  the  law  as  to  the  acts  or 
condition  of  the  defendant.  The  language  of  the  statute  as 
above  shown  is  different  in  the  two  cases.  The  language  also 
is  different,  where  the  defendant  is  absent  at  the  time  when 
the  cause  of  action  first  accrues,  and  when  he  departs  from  the 
state  after  the  cause  of  action  accrues.  In  the  first  case  it  is 
that  the  action  is  to  be  commenced  within  the  six  years  after 
the  return  of  the  defendant  to  this  state :  in  the  other  the 
language  is  changed,  and  is  not  ^'  that  the  action  is  to  be  com- 
menced after  the  return,"  but  that  "  the  time  of  the  ahsence 
shall  not  be  any  part  of  the  time  limited."  There  must  have 
been  a  motive  for  the  change  of  phraseology,  which  is  quite 
intelligible,  whether  the  latter  clause  apply  to  successive  ab- 
sences only  where  the  defendant  was  here  when  the  cause  of 
action  accrued,  or  also  to  such  absences  where  he  was  absent 
when  the  cause  first  accrued. 

The  time  during  which  the  injunction  was  in  force,  was  also 
sufficient  to  bar  the  statuta  But  the  defendant  objected  that 
the  plaintiff  was  not  now  to  be  benefited  by  the  injunction  be- 
cause he  had  not  pleaded  that  the  injunction  was  served  on 
bim.  If  an  injunction  is  issued  by  the  court  at  the  instance 
of  the  defendant,  as  this  was,  and  kept  by  him  until  it  is 
vacated,  which  must  have  been  on  motion  of  this  plaintiff,  it 
does  not  lie  in  the  mouth  of  the  party  obtaining  it  to  say  it 
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was  not  "  in  force/'  A  defendant  in  an  injunction  suit  who 
obeys  its  mandates  without  a  service  of  the  injunction  is  not 
to  suffer  on  that  account.  It  is  in  force  as  to  him  if  it  is 
brought  to  his  knowledge,  although  he  may  not  be  liable  to  an 
attachment  for  contempt  unless  a  formal  service  be  made.  The 
allegation  in  the  reply  that  the  plaintiff  was  restrcdned  by  the 
injunction  from  taking  any  proceeding,  is  more  than  a  state- 
ment that  an  injunction  with  such  words  issued.  It  is  that  it 
issued  and  the  plaintiff  himself  was  restrained  by  it  That 
could  only  be  by  some  service  of  the  injunction  which  prevented 
his  prosecuting  his  action. 

The  judgment  in  favor  of  the  plaintiff  should  be  affirmed, 
with  costs. 

[Nbw  York  Gbvbb^  Tbbx,  December  22, 1857.    MUeheUf  CUrke  and  Da- 
vieMf  Jufltices.] 


Benson  vs.  Cbomwell. 

Where,  npon  a  contract  between  B.  and  C.  for  the  exchange  of  real  estate,  C. 
agreed  to  convey  his  property  "  subject  to  mortgages,  not  to  exceed  $4000 
on  each  house  and  lot,  with  interest  f^om  the  1st  of  May'*  previous,  to  be 
BMiimed  by  B.  as  part  of  the  consideration  money ;  jBeZd,  that  this  was  not 
to  be  construed  as  limiting  the  undertaking  of  B.  to  mortgages  then  on  ike 
property  ;  and  that  B.  therefore  had  no  right  to  make  it  an  objection  to  the 
title  that  the  original  mortgages  had  been  canceled,  and  others  substituted 
in  their  places,  payable  on  the  Ist  of  November. 

And  where  B.'s  counsel,  after  examining  G.'s  title,  stated  the  objections  to  it, 
in  writing,  in  eight  different  propositions,  embracing  special  and  minute  ob- 
jections to  the  proceedings  in  a  foreclosure  suit  which  were  supposed  to  be 
irregular ;  no  objection  being  made  that  the  court  had  no  jurisdiction  over  a 
suit  of  that  nature ;  ff^y  that  it  was  too  late  to  raise  the  latter  objection, 
for  the  first  time,  after  a  suit  had  been  brought  by  B.  to  compel  a  speciflo 
performance,  &c. 

The  decision  in  ffaU  v.  Nelson,  (28  Barb.  88,)  to  the  effect  that  under  the  con- 
stitution the  county  courts  have  no  jurisdiction  of  a  suit  to  foreclose  a  mot^ 
gage,  not  acquiesced  in. 
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APPEAL  from  a  judgment  given  at  a  special  term.  The 
action  was  brought  for  the  specific  performance  of  a  con- 
tract entered  into  between  the  parties  for  the  exchange  of  real 
estate,  and  to  recover  damages  sustained  by  the  plaintiff,  by 
reason  of  the  defendant's  non-performance.  The  cause  was  tried 
before  a  referee,  who  having  heard  the  allegations  and  proofi 
of  the  parties,  on  the  22d  April,  1856,  made  his  report,  dis- 
missing the  plainti£Ps  complaint,  and  ordering  that  the  contract 
be  annulled  and  rescinded,  and  that  a  judgment  be  entered  ac- 
cordingly, and  that  the  defendant  recover  of  the  plaintiff  $209 
damages,  in  consequence  of  the  non-performance  of  the  con- 
tract by  the  plaintiff.  On  motion,  an  extra  allowance  of  ten 
per  cent  was  made  to  the  plaintiff,  by  the  eourt  The  plain*- 
iiff  appealed  from  the  judgment. 

A.  Manny  jun.,  for  the  appellant. 

J.  W.  Oilberty  for  the  respondent 

By  the  Cotirt,  Mitchell,  P.  J.  The  plaintiff  tad  defend- 
ant agreed  to  exchange  real  estate ;  Cromwell  to  convey  his 
'^subject  to  mortgages  not  to  exceed  $4000  on  each  house  and 
lot,  with  interest  from  1st  of  May,  1855,  to  be  assumed  by 
Benson  as  part  of  the  consideration  money."  There  were 
mortgages  then  on  Cromwell's  poperty ;  before  the  time  for 
the  completion  of  the  exchange  he  removed  those  and  substi- 
tuted others.  When  the  time  for  the  exchange  of  papers 
came,  the  counsel  for  Benson  objected  that  Benson  should  not 
assume  these  mortgages  ;  that  they  were  made  payable  on  the 
1st  of  November ;  and  that  if  he  did,  Cromwell  would  fore- 
close them  the  day  after  they  became  due ;  or,  in  the  words 
of  his  own  counsel,  he  told  Mr.  Cromwell  "  that  Dr.  B.  was 
not  bound  to  assume  the  payment  of  any  mortgages  which  were 
not  on  the  property ;"  meaning  at  the  time  of  the  contract. 
Doctor  Benson  said  his  counsel  advised  him  'Hhat  he  was  not 
bound  to  assume  any  mortgages  except  those  on  the  property 
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at  the  time  of  the  contract,  and  that  he  had  acted  on  that 
advice."  The  contract  did  not  describe  mortgages  then  on 
the  property  as  those  to  be  assumed,  nor  any  particular  mort- 
gages ;  but  only  specified  the  amount,  and  the  time  from  which 
the  interest  was  to  run.  The  objection  of  the  plaintiff  was 
therefore  groundless,  and  put  him  in  fault 

The  principal  objection  now  raised,  is  that  Cromwell's  title 
waa  derived  from  a  foreclosure  in  a  county  court.  Benson's 
counsel,  after  examining  Cromwell's  title,  stated  the  objections 
to  it  in  writing,  in  eight  different  propositions.  None  of  those 
object  that  no  foreclosure  could  be  had  in  a  county  court ;  but 
they  are  taken  up  with  special  and  minute  objections  to  the 
proceedings  in  the  suit  supposed  to  be  irregular.  This  objec- 
tion seems  to  have  been  raised  only  after  this  suit  was  brought ; 
if  presented  in  due  time,  it  may  well  be  that  Cromwell  could 
have  obviated  it  by  releases.  He  was,  at  all  events,  entitled 
to  have  notice  of  the  objection,  before  a  suit  was  brought 
against  him  by  a  contracting  party,  who  was  in  fault  in  as- 
suming and  insisting  on  another  untenable  position,  materially 
affecting  the  contract. 

This  would  be  a  sufficient  reason  for  that  part  of  the  judg- 
ment of  the  special  term  which  declares  the  contract  to  be 
rescinded  and  annulled,  and  directs  the  instrument  to  be  de- 
livered  up  to  be  canceled.  There  is  a  decision  in  this  court^  in 
the  second  judicial  district,  to  the  effect  that  under  the  con- 
stitution the  county  courts  cannot  foreclose  a  mortgage.  {Hall 
V.  Nelson,  23  Barb.  88.)  We  do  not  acquiesce  in  that  decis- 
ion ;  but  that  case,  with  the  decision  in  the  court  of  appeals 
in  Kundolf  v.  Thalheimer,  (2  Kern,  593,)  throws  such  doubt 
on  a  title  thus  derived,  that  a  purchaser  should  not  be  required 
to  take  it.  For  this  reason  so  much  of  the  judgment  of  the 
special  term  as  gives  damages,  costs  and  allowance  to  the  de- 
fendant, should  be  reversed ;  and  neither  party  should  have 
costs  against  the  other. 

It  is  proper  briefly  to  state  our  views  as  to  the  constitution. 
The  €888  in  the  court  of  appeals  arose  in  an  action  for  an 
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Banlt  and  battery.  Judges  Gardiner  and  Hand  each  delivered 
written  opinions,  in  which  Judge  Gardiner  confines  his  under- 
standing of  the  ^^  special  cases''  in  which  county  courts  may 
have  original  jurisdiction  to  special  proceedings  existing  in 
1846,  and  similar  special  proceedings.  Judge  Hand's  views 
are  nearly  the  same,  but  he  cautiously  remarks,  ^^  perhaps  it 
may  be  different  in  equity :  for  the  legislature  is  authorized 
to  confer  upon  the  county  judge  equity  Jurisdiction  in  special 
cases.  (Art,  6,  §  14,  subd,  4.")  This  prevented  him  and  the 
court  of  appeals  from  being  committed  to  extend  that  decision 
to  equity  cases.  Judges  Denio,  Johnson,  Crippen  and  Dean 
avoided  the  appearance  of  assent  to  the  views  of  Judges  Gar- 
diner and  Hand,  by  stating  the  grounds  of  their  concurrence 
to  be,  "that  the  statute  conferring  jurisdiction  on  county  courts 
in  actions  of  assault  and  battery  was  unconstitutional" 
Judges  Buggies  and  Marvin  took  no  part  in  the  decision.  In 
the  case  in  the  second  district  Justice  Emott  felt  controlled 
by  the  decision  in  the  court  of  appeals,  although  he  does  not 
hesitate  to  express  his  dissent  from  it,  and  shows  strongly  the 
danger  of  such  a  decision,  when  the  law  had  met  the  approba- 
tion of  the  profession,  and  many  titles  depended  on  its  being 
sustained.    Justice  Brown  dissented  from  his  associates. 

The  reasoning  in  the  court  of  appeals  admits  that  "  cases^' 
primarily  means  or  includes  causes.  The  section  of  the  con- 
stitution referred  to  uses  it  in  that  sense.  It  says,  "  The 
county  court  shall  have  such  jurisdiction  in  cases  arising  in 
justices^  courts  and  in  special  cases,  as  the  legislature  may 
prescribe ;  but  shall  have  no  original  civil  jurisdiction,  except 
in  such  special  cases"  The  ca^es  arising  in  justices'  coiu'ts 
are  causes — ^mostly  common  law  causes — and  unless  "  cases" 
indudes  such  causes  and  not  merely  special  proceedings^  the 
legislature  can  give  no  appellate  jurisdiction  to  the  county 
courts  over  the  justices'  courts.  And  if  the  opinions  in  the 
case  in  the  court  of  appeals  are  to  be  extended,  that  court 
must  also  pronounce  any  act  giving  an  appeal  to  the  county 
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court  from  decisions  of  the  justices'  courts  unconstitutional^ 
except  in  what  were  known  as  special  proceedings,  in  1846. 
Section  10  of  this  article  in  like  manner  uses  the  word  cases. 
^'  The  testimony  in  equity  cases  shall  be  taken  in  like  manner 
as  in  c<zses  at  law."  The  reasoning  in  that  case  also  depends 
on  the  adoption  of  a  meaning  of  the  word  '^  special/'  allowable 
only  where  precision  of  language  is  not  required,  namely,  "  ex- 
traordinary." "Special"  is  contradistinguished  from  "gen- 
eral," as  "  species"  is  from  "  genus.''  This  very  article  of  the 
constitution  makes  this  precise  distinction,  as  applicable  to 
this  subject.  Section  3  says,  "  There  shall  be  a  supreme  court 
having  general  jurisdiction  in  law  and  equity."  General  was 
here  used  as  distinguished  from  special  This  court  was  to 
possess  a  power  in  law  and  equity  as  general  as  law  and  equity 
themselves  are.  There  was  to  be  no  need  of  any  specification 
of  its  powers  by  the  legislature ;  and  it  may  be  that  it  was 
intended  that  the  legislature  should  have  no  right  to  limit  its 
powers.  Having  thus  provided  for  a  court  with  general  juris- 
diction, it  was  proper  to  provide  for  others  with  special  juris- 
diction, or  jurisdiction  in  special  cases  ;  using  the  term  special 
as  contradistinguished  from  general.  "Cases"  was  a  more 
appropriate  word  than  "causes,"  for  it  includes  not  only  causes 
but  special  proceedings,  and  is  more  conmionly  used  as  includ- 
ing equity  as  well  as  common  law  actions,  than  the  word 
"  causes"  is.  "  Cases  in  equity"  is  a  more  £Euniliar  phrase 
than  "  causes  in  equity."  This  would  require  the  legislature 
to  specify  the  cases  in  which  the  county  courts  should  have 
jurisdiction ;  and  it  may  be  that  the  four  judges  who  con- 
curred in  the  decision  in  the  court  of  appeals,  "  on  the  ground 
that  the  statute  conferring  jurisdiction  on  county  courts  in 
actions  of  assault  and  battery  was  unconstitutional,"  so 
held  because  the  legislature  did  not  "  specify  the  cases"  in 
which  the  county  court  was  to  have  original  civil  jurisdiction, 
but  gave  it  in  general  terms  ;  terms  almost  as  general,  as  to 
personal  actions,  as  those  in  which  the  constitution  confers 
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the  powers  on  the  supreme  court,  except  by  limiting  the  actions 
to  the  amonnt  demanded  and  the  residence  of  the  defendants. 
The  terms  are  ^'  civil  actions j  in  which  the  relief  demanded  is 
the  recovery  of  a  sum  of  money  not  exceeding  $500,  or  the 
recovery  of  the  possession  of  personal  property  not  exceeding 
in  value  $500/'  &c. 

But  the  legislature  does  distinctly  specify  the  power  to  fore- 
close a  mortgage  and  sell  the  mortgaged  premises,  if  they  are 
situated  within  that  county.  {Code^  §§30,33.)  To  this  also 
may  be  added,  that  as  the  sale  of  mortgaged  premises  by  ad- 
vertisement had  been  a  special  proceeding  in  daily  use  before 
the  year  1846,  it  did  not  make  it  less  a  special  proceeding 
within  the  meaning  of  the  constitution,  if  the  legislature 
authorized  the  same  thing  to  be  done  in  the  county  court. 
The  constitutional  right  to  confer  the  power  on  the  county 
court  would  be  clear,  if  the  proceeding  was  to  be  there  con- 
ducted in  a  summary  way.  It  could  not  be  lost,  by  requiring 
the  formaUties  of  an  action  in  the  same  proceeding. 

The  word  special  is  also  used  in  the  same  sense  as  in  the  9th 
section  of  the  article,  which  speaks  of  'Hhe  general  and  special 
terms  of  the  supreme  court."  Terms  for  special  proceedings, 
such  as  were  thus  known  in  1846  as  distinguished  from  cases 
or  causes,  no  one  will  say  were  intended.  The  12th  section, 
in  the  converse  sense,  speaks  of  the  "  general  election  of  judges." 
So  where  it  is  said  in  section  14,  that  the  legislature  may  con- 
fer equity  jurisdiction  in  special  cases  upon  the  county  judge, 
is  it  not  plain  that  "  cases"  here  means  "  causes  in  equity"  as 
plainly  as  "  equity  caseef'  does  in  §  10,  and  then  that  "  special" 
must  mean  such  as  are  ^^  specified"  by  the  legislature,  not 
thrown  in  mass  in  general  terms  upon  the  court.  "  Equity 
jurisdiction"  properly  applies  only  to  formal  actions  in  equity, 
and  not  to  ^'special  proceedings."  Special  proceedings  in 
1846  were  seldom  to  be  conducted  by  the  chancellor  or  vice 
chancellors.  They  were  still  less  frequently,  if  ever ^  considered 
ffk  part  of  equity  jurisdiction. 
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So  much  of  the  judgment  rendered  at  the  special  term  as  gives 
damages,  costs  and  allowances  to  the  defendant,  should  be  re- 
versed.    Neither  party  to  have  costs  as  against  the  other. 

[Nbw  York  Qbitbbal  Tbrx,  December  28,  1857.    MUcheQ,  Daoiei  aiid 
derke^  Jostices.] 


•  •  • 


Fowler  and  others  vs.  Depau  and  others. 

A  testator  died  in  1886,  learing  a  widow  and  seven  children — ^twosons  and  fire 
daughters.  After  making  a  provision  for  his  wife,  in  lien  of  dower,  and 
giving  certain  legacies  to  others,  the  testator,  by  the  sixth  clause  of  his  will, 
gave  and  devised  all  the  residue  of  his  estate,  real  and  personal,  to  his  five 
daughters,  for  life,  in  equal  portions ;  and  upon  the  decease  of  his  said 
daTighters  respectively,  leaving  issue  surviving,  he  devised  to  such  issue,  the 
principal  and  the  real  estate  in  which  he  had  before  given  a  liDa  estate  to 
his,  her  or  their  mother ;  to  have  and  to  hold  such  principal  and  real  estate 
to  such  issue,  and  his,  her  or  their  heirs,  &c.  forever,  in  equal  portions ;  and 
in  case  the  issue  of  any  or  either  of  his  daughters  should  die  before  attaining 
the  age  of  21  j  and  without  leaving  any  issue  him  or  her  surviving,  then  the  tes- 
tator directed  the  share  or  portion  of  the  one  so  djring  to  go  to  his  or  her 
surviving  brothers  and  sisters  in  equal  portions,  and  the  issue  of  such  aa 
should  then  be  deceased,  such  issue  taking  the  same  share  as  his,  her  or 
their  parent  would  have  taken  if  living ;  and  if  either  of  his  daughters 
should  die  without  leaving  issue  surviving,  then  the  remainder  of  the  estate, 
both  real  and  personal,  thus  allotted  to  such  daughter,  should  fall  into  and 
constitute  part  and  parcel  of  the  residue  of  the  testator's  estate,  and  belong 
to  the  surviving  sisters  and  their  issue,  in  the  manner  and  proportion  before 
specified.  By  the  seventh  clause  of  his  will,  the  testator  directed  that  in 
case  both,  or  either,  of  his  sons  should  marry,  he  or  they  so  marrying,  and 
his  or  their  issue,  should  be  put  upon  the  same  footing,  in  all  respects  in  re- 
gard to  his  estate,  both  real  and  personal,  as  the  daughters  and  their  issue ; 
and  in  that  event  the  rest,  residue  and  remainder  of  his  estate,  real  and  per- 
sonal, should  be  divided  into  six  or  seven  equal  parts,  as  the  case  might  be, 
and  be  divided  and  distributed  among  his  said  married  son,  or  sons,  and 
daughters  and  their  respective  issue,  in  the  manner  and  portions  directed  in 
regard  to  the  daughters ;  the  shares  of  grandchildren  not  to  be  paid  over  to 
them  before  they  attained  the  age  of  thirty  years ;  they  in  the  mean  time 
receiving  only  the  interest  or  income.  The  children  of  the  testator  were  all 
of  full  age,  and  all  except  F.  A.  D.  were  married,  and  had  children  livingt 
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F.  A.  D.  nianied  after  the  death  of  the  testator,  and  died,  leaving  a  soiii  F, 
D.,  who  was  still  living. 
JETeU,  1.  That  the  whole  sixth  clause  of  the  will  was  valid ;  and  that  even  if 
the  latter  part  of  the  clause  were  not  so,  its  invalidity  would  on^  affect  the 
share  of  a  child  of  the  testator  who  should  die  without  leaving  any  issue, 
and  would  not  impair  any  other  share,  or  the  devise  in  the  previous  part  of 
the  6th  clause. 

2.  That  each  of  the  children  of  the  testator  was  entitled  to  an  estate  for  life, 
in  one  equal  undivided  seventh  part  of  the  estate  of  the  testator,  and  that 
the  children  of  each  child  were  entitled,  as  tenants  in  common,  to  a  vested 
remainder  in  fee  in  said  one  seventh  part  in  which  their  parents  had  a  life 
estate,  subject  to  be  divested  in  quantity  by  letting  in  after-bom  children, 
and  to  be  divested  entirely  by  the  death  of  either  of  said  grandchildren  be* 
fore  its  parent,  or  before  reaching  21  years  of  age,  and  without  leaving  law- 
ftd  issue  him  or  her  surviving,  and  leaving  brothers  or  sisters  him  or  her 
surviving. 

3.  That  F.  I).,  one  of  the  grandchildren  of  the  testator,  and  son  of  F.  A.  D.,  de- 
ceased, was  entitled  to  an  absolute  estate,  in  his  own  right,  in  fee  simple,  in 
the  one  other  equal  undivided  seventh  part  of  the  estate ;  the  principal, 
however,  not  to  be  paid  to  him  until  he  should  attain  the  age  of  thirty  years. 

4.  That  by  the  terms  and  provisions  of  the  will,  the  absolute  ownership  of  each 
daas  of  grandchildren  in  the  respective  shares  in  which  their  parent  had  a 
life  estate,  was  only  suspended  during  the  lifetime  of  such  parent ;  and  that 
in  case  the  issue  of  any  or  either  of  said  children  of  the  testator  should  die 
without  leaving  lawftd  issue,  the  share  or  portion  of  the  one  so  dying  would 
go  to  his  or  her  surviving  brothers  and  sisters  in  equal  proportions,  and 
the  issue  of  such  as  should  then  be  deceased,  such  issue  taking  the  same 
share  as  his  or  her  parent  would  have  taken  if  living ;  and  that  a  contingent 
remainder  was  thereby  created,  to  take  effect  in  the  event  that  the  per- 
sons to  whom  the  first  remainder  was  limited,  should  die  under  the  age  of 
21  years,  and  without  leaving  lawful  issue  him  or  her  surviving. 

5.  That  the  provision  whereby  the  testator  directed  that  the  principal  of  the 
estate  should  not  be  paid  over  or  delivered  to  the  grandchildren  until  they 
respectively  attained  the  age  of  thirty  years,  was  a  good  and  valid  restriction. 

0.  That  a  division  and  partition  of  the  real  and  personal  estate  should  be  made 
into  seven  equal  parts  or  shares,  upon  these  principles,  by  the  ezecuton, 
with  power  to  them  to  sell  the  real  estate. 

By  another  clause  of  the  same  will,  the  executors  were  appointed  trustees,  in 
these  words :  "  I  hereby  constitute  and  appoint  (them)  the  trustees  of  my 
daughters  and  grandchildren,  during  their  respective  lives."  SM^  that  this 
provision  was  inoperative,  as  to  the  real  estate,  and  left  the  legal  estate  in 
the  children  and  grandchildren,  under  ^  49  of  1  R,  S.  728. 

The  will  merely  "  authorized  and  empowered "  the  executors  to  sell  the  real 
estate.  It  did  not  direct  or  order  them  to  sell  it ;  nor  did  it  authorize  the 
•ale  for  any  purpose  of  distribution,  or  to  carry  out  any  trust.    ffM,  thai 
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thifl  gave  a  mere  power,  to  be  exercised  only  if  found  convenient ;  that  il 
was  not  imperative,  and  was  not  a  power  in  trust ;  and  that  no  beneflciaiy 
could  compel  a  sale  against  the  judgment  or  will  of  the  executors. 
To  cause  a  conversion  from  real  estate  to  personal,  the  will  should  decisirely 
and  definitively  fix  upon  the  land  the  quality  of  money. 

APPEAL  from  a  decree  made  at  a  special  term.  The  action 
was  brought  by  Theodosius  0.  Fowler  and  Mortimer  Liv- 
ingston, individually  and  with  their  wives,  and  also  as  sole 
surviving  executors  of  the  last  will  and  testament  of  Francis 
Depau  of  the  city  of  New  York,  deceased,  for  a  construction 
of  said  will ;  to  have  tfieir  accounts  as  executors  and  trustees 
since  January  31,  1854,  passed ;  for  a  partition  and  division 
of  the  estate  among  the  parties  entitled  thereto ;  and  for  the 
appointment  of  separate  trustees,  for  the  several  shares.  The 
testator  died  on  the  13th  day  of  January,  1836,  having  duly 
made  his  last  will  and  testament,  dated  April  16th,  1833, 
which  was  duly  proved  as  a  will  of  real  and  personal  estate 
on  the  4th  day  of  April,  1836,  before  the  surrogate  of  the 
county  of  New  York.  By  his  will,  after  giving  to  his  wife  an 
annuity  of  $6000  and  making  other  bequests  in  her  favor, 
which  annuity  and  bequests  were  to  be  in  lieu  of  dower, 
and  giving  some  legacies  to  a  portion  of  his  children,  he 
devised  as  follows :  "  Sixth,  All  and  singular  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and  personal,  in  pos- 
session, reversion,  remainder  or  in  expectancy,  and  howsoever 
and  wheresoever  situate,  I  hereby  give,  devise  and  bequeath 
to  my  five  daughters,  that  is  to  say:  Amelia  Fowler,  the 
wife  of  Theodosius  0.  Fowler,  Eliza  Fox,  the  wife  of  the 
said  Doctor  Samuel  M.  Fox,  Caroline  Livingston,  the  wife 
of  Henry  W.  Livingston,  Sylvia,  the  wife  of  Mortimer  Living- 
ston, and  Stephania  Coster,  the  wife  of  Washington  Coster ; 
to  have  and  to  hold  the  same  to  my  before  named  five  daugh- 
ters, during  the  period  of  their  respective  natural  life,  in  equal 
portions,  or  share  and  share  alike ;  and  upon  the  decease  of 
my  said  daughters  respectively,  leaving  issue  surviving  at  the 
time  of  such  death,  I  hereby  give,  devise  and  bequeath  to  the 
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BiirviTiiig  issue  of  Biich  daughter  bo  dying,  the  principal  and 
the  real  estate,  as  the  case  may  be,  a  life  estate  in  which  I 
have  hereinbefore  given  to  their,  his  or  her  mother  during  her 
natural  life;  to  have  and  to  hold  such  principal  and  real 
estate  to  such  issue,  and  their,  his  or  her  heirs,  executors, 
administrators  and  assigns  forever,  in  equal  portions,  if  more 
than  one,  or  share  and  share  alike ;  and  in  case  the  issue  of 
any  or  either  of  my  daughters  should  die  before  attain- 
ing the  age  of  twenty-one  years,  and  without  leaving  any 
issue  him  or  her  surviving,  then  I  direct  the  share  oT  portion  of 
the  one  so  dying  to  go  to  his  or  her  surviving  brothers  and  sis- 
ters, in  equal  portions,  or  share  and  share  alike,  and  the  issue 
of  such  as  may  then  be  deceased,  such  issue  taking  the  same 
share  as  his,  her  or  their  parent  would  have  taken  if  living ; 
and  should  either  of  my  said  daughters  die  without  leaving 
issue,  at  the  time  of  such  death,  surviving,  then  the  remain- 
der of  the  estate,  both  real  and  personal,  hereby  allotted  to 
such  daughter  so  dying,  shall  fall  into  and  Constitute  part 
and  parcel  of  the  residue  of  my  estate,  and  belong  to  the 
surviving  sisters  and  their  issue,  in  the  manner  and  proportion 
herein  already  specified. 

Seventh.  In  case  both  or  either  of  my  before  named  two 
sons  should  marry,  then  I  do  hereby  direct^  and  such  is  my 
will,  that  he  or  they  so  marrying,  and  his  or  their  issue,  shall 
be  put  upon  the  same  footing,  in  all  respects,  in  regard  to  my 
estate,  both  real  and  personal,  as  my  before  named  five  daugh- 
ters and  their  issue ;  and,  in  that  event,  the  said  rest,  resi- 
due and  remainder  of  my  estate,  both  real  and  personal,  shall 
be  divided  into  six  or  seven  equal  parts,  as  the  case  may  be, 
and  be  divided  and  distributed  among  my  said  married  son, 
or  sons  and  daughters,  and  their  respective  issue,  in  the  man- 
ner and  portions  above  directed,  in  regard  to  my  said  daugh- 
ters ;  and  I  do  fiirther  direct,  that  the  principal  of  my  estate, 
both  real  and  personal,  hereinbefore  given  to  my  grandchil- 
dren respectively,  should  not  be  paid  or  delivered  over  to 
ihem,  until  they  severally  attain  the  age  of  thirty  years ;  but 
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that  they  tOAj  respectively  have  and  enjoy  the  income  and  iti-» 
terest  thereof^  firom  the  times  when  they  may  seyerally  become 
entitled  thereto,  npon  the  death  of  their  respective  parents." 

The  testator  appointed  his  five  sons-'in-law,  Theodosius  O* 
Fowler,  Henry  W.  Livingston,  Samuel  M.  Fox,  Mortimer  Liv- 
ingston and  Washington  Coster,  and  also  his  Mends,  John 
Bolton  and  George  W.  Strong,  executors  of  his  will ;  and  such 
of  them  as  should  qualify  as  such  executors,  and  the  survivors 
and  survivor  of  them,  he  constituted  and  appointed  the 
trustees  of  his  daughters  and  grandchUdren  during  their  re- 
spective lives. 

The  testator  left  him  surviving  seten  children-"— two  sons 
and  five  datighters^-all  of  full  age,  and  all,  except  Francis  A., 
married  and  having  children  living.  Francis  A.  married  after 
the  death  of  the  testator,  and  died^  leaving  an  only  child, 
Francis  Depau,  now  living.  Letters  testamentary  were  issued 
by  the  surrogate  to  the  plaintiffs  Theodosius  O.  Fowler  and 
Mortimer  Livingston,  and  to  Henry  W.  Livingstoli,  Samuel 
M.  Fox  and  Washington  Coster,  who  alone  qualified  as  exec- 
utors. 

The  executors,  in  pursuance  of  these  directions  of  the  will, 
had  paid  the  income  to  the  seven  children,  and  had  held  and 
managed  the  principal  of  the  estate,  (which  now  amounts  to 
one  million  of  dollars,)  far  the  period  of  20  years.  The  par- 
ties, adults  and  infants,  all  appeared  by  solicitors  and  guar* 
dians  ad  litem.  General  answers  were  put  in  on  behalf  of 
the  infants,  submitting  their  rights  under  the  will ;  and,  on 
behalf  of  three  of  the  adult  defendants,  the  answers  claimed 
and  insisted  that  the  provisions  of  the  will  were  opposed  to 
the  limitations  provided  in  the  revised  statutes,  and  that  the 
remainders  contained  in  said  will  were  therefore  void,  and 
ihey  prayed  for  a  judicial  construction  of  said  will,  and  that 
the  testator's  estate  might  be  divided  into  seven  equal  parts, 
and  divided  or  distributed  in  fee,  and  absolutely,  among  his 
seven  children,  or  their  heirs  and  representatives. 

The  cause  was  tried  before  Justice  Davies,  at  a  spedal 
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tenn,  on  the  2d  of  May,  1856 ;  who,  after  heaiing  the  testi- 
mony, oertified  the  following  as  his  conclusions  of  law,  viz : 

That  by  the  true  construction  of  the  will,  under  the  pro- 
visions whereof  the  property  sought  to  be  partitioned  is  held, 
the  whole  estate  of  the  testator  was  to  be  deemed  personal 
£rom  the  time  of  his  death,  and  the  executors  and  trustees 
named  were  directed,  in  pursuance  of  the  power  to  them  given 
in  said  will,  to  convert  into  personal  property  the  remaining 
realty  of  said  estate,  and  to  hold  the  same,  when  so  converted 
into  personalty,  in  trust,  according  to  the  provisions  of  said 
will,  until  the  appointment  of  their  successors  in  said  trust. 
That  the  rights  and  interests  of  the  said  parties,  plaintiffs  and 
defendants,  were  as  follows :  Each  of  the  children  of  the  tes- 
tator was  entitled  imder  said  will  to  an  estate  for  life  in  one 
equal  undivided  seventh  part  of  the  estate  of  the  testator,  and 
that  the  children  of  each  child,  the  grandchildren  of  said  tes- 
tator, were  entitled,  share  and  share  alike,  as  tenants  in  com- 
mon, to  a  vested  remainder  in  fee  in  said  one  equal  undivided 
seventh  part  in  which  their  respective  parents  have  a  life  estate, 
subject  however  to  each  one's  share,  to  be  divested  in  quan- 
tity by  letting  in  after*bom  children,  and  to  be  divested  entirely 
by  the  death  of  either  of  said  grandchildren  before  its  parent, 
or  before  attaining  twenty-one  years  of  age,  and  without  leaving 
lawful  issue  him  or  her  surviving,  and  leaving' brothers  and 
sisters  him  or  her  surviving.  That  Francis  Depau,  one  of  the 
grandchildren  of  said  Francis  Depau,  deceased,  and  son  and 
only  child  of  Francis  A.  Depau,  deceased,  was  entitled  under 
said  will  to  an  absolute  estate  in  his  own  right  in  fee  simple 
in  the  one  other  equal  undivided  seventh  part  of  the  said  estate, 
the  principal  of  the  said  share  however  not  to  be  paid  to  him 
until  he  attains  the  age  of  thirty  years.  That  by  the  terms 
and  provisions  of  said  will,  the  absolute  ownership  of  each 
class  of  grandchildren  in  their  respective  shares  in  which  their 
parent  had  a  life  estate,  was  only  suspended  during  the  life- 
time of  such  parent ;  and  that  in  case  the  issue  of  any  or  either 
of  said  children  of  the  testator  shall  die  without  leaving:  lawfii] 
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issue  him  or  her  surviving^  the  share  or  portion  of  the  one 
so  dying  will  go  to  his  or  her  surviving  brothers  and  sis^ 
ters  in  equal  proportions,  or  share  and  share  alike,  and  the  issue 
of  such  as  shall  then  be  deceased,  such  issue  taking  the  same 
share  as  his  or  her  parent  would  have  taken  if  living,  and  that 
a  contingent  remainder  in  fee  is  thereby  created,  to  take  effect 
in  the  event  that  the  persons  to  whom  the  first  remcdnder  is 
limited  shall  die  under  the  age  of  twenty-one  years,  and  with-^ 
out  leaving  lawful  issue  him  or  her  surviving.  That  if  any  of 
the  children  of  the  testator  who  are  entitled  to  life  estates 
under  said  will  should  die  without  leaving  issue,  the  said  tes- 
tator had  not  in  and  by  his  said  will  made  any  valid  provision 
for  such  a  contingency,  and  in  the  happening  of  any  such  con- 
tingency the  testator  should  be  deemed  to  have  died  intestate 
as  to  such  share  or  shares,  and  such  share  or  shares  would 
thereupon  vest  absolutely  in  the  heirs  at  law  of  the  testator. 
That  the  provision  in  said  will,  whereby  the  testator  directs 
that  the  principal  of  the  estate  shall  not  be  paid  over  or  delivered 
to  the  grandchildren  until  they  respectively  attain  the  age  of 
thirty  years,  was  a  good  and  valid  restriction.  That  the  rights 
and  interests  of  the  parties  to  this  suit  are  subject  to  aU  such 
orders  as  this  court  or  any  court  of  competent  jurisdiction 
have  made,  or  shall  make,  in  regard  to  the  same.  That  after 
the  conversion  of  the  remaining  real  estate  into  personalty,  a 
partition  should  be  made  into  seven  equal  parts  or  shares 
among  the  parties  to  this  suit,  according  to  their  rights  and 
interests  therein,  upon  the  principles  above  mentioned.  That 
trustees  should  be  designated  for  the  respective  shares,  to  hold 
and  manage  the  same  during  the  lifetime  of  the  respective 
persons  entitled  to  life  estates,  and  to  pay  over  and  deliver  the 
same  to  the  persons  entitled  under  said  will,  as  remainder- 
men, their  shares  respectively,  after  the  termination  of  the  life 
estate.  That  a  referee  should  be  appointed  to  make  such  di- 
vision and  partition,  and  to  designate  the  said  trustees  and 
whether  security  should  be  required  from,  said  trustees,  and  to 
take  and  state  the  accounts  of  said  executors  from  the  3Ifit 
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day  of  JannaTy,  1854^  to  the  time  of  the  divigion  of  said  estate, 
and  to  report  to  this  court.  That  upon  such  division  and  ac* 
counting  being  made,  the  executors  should  assign  and  deliver 
over  the  respective  shares  to  the  respective  trustees  designated, 
and  receive  their  discharge.  That  the  costs  of  the  respective 
parties,  with  a  reasonable  allowance,  should  be  paid  out  of  the 
funds  of  the  estate  by  the  executors.  And  that  the  mort- 
gages given  by  Stephania  Coster  and  CaroUne  D.  Livingston, 
to  the  United  States  Trust  Company  of  New  York,  are  valid 
liens  upon  their  respective  shares  in  said  estate. 

From  the  decree  entered  at  special  term  in  pursuance  of  the 
above  finding  by  the  judge,  the  defendants  Lewis  A.  Depau 
and  Stephania  Coster,  children  of  the  testator,  and  Theodo- 
dosius  A.  Fowler  and  Sylvia  Livingston,  grandchildren  of  said 
testator,  and  The  United  States  Trust  Company  of  New 
York,  mortgagees  of  the  life  estate  of  the  said  Stephania  Cos- 
ter, appealed  to  the  general  term. 

A.  Hamilton^  jun.,  for  the  plaintifis. 

James  H.  StorrSy  for  the  defendants  L.  A.  Depau  and  Ste- 
phania Coster. 

Josiah  Sutherland^  for  the  defendants  H.  W.  Livingston 
and  wife. 

Walter  L.  Livingston^  for  infants. 

Cambridge  Livingston,  for  the  defendants  Johnston  Liv- 
ingston and  wife. 

E.  8.  Van  Winkle^  for  United  States  Trust  Company. 

Oeorge  A.  Halset/y  for  T.  A.  Fowler  and  wife. 

By  the  Courts  Mitchell,  P.  J.  Francis  Depau  in  the  year 
1833  made  his  will,  and  died  in  1836.    He  left  two  sons 


232  CASKS  IN  THE  SUPREME  COURT. 


Fowler  v.  Depau. 


(Francis  and  Lewis  A.)  and  five  danghters.  The  testator 
gave  to  each  of  the  sons  an  annuity  so  long  as  he  should  remain 
unmarried.  At  the  date  of  the  will  both  of  the  sons  were  un- 
married, but  Lewis  A.  married  before  the  death  of  the  testator, 
and  Francis  A.  after  the  testator's  death.  The  testator  gave 
his  residuary  real  and  personal  estate  to  his  five  daughters  for 
life,  and  then  over  as  hereafter  mentioned ;  but  provided  that 
if  either  or  both  of  his  sons  should  marry,  he  or  they  and 
his  or  their  issue  should  come  in  and  share  in  all  respects  as 
his  daughters  and  their  issue.  Both  sons  did  marry.  This 
caused  the  residuary  estate  to  be  divisible  into  seven  instead 
of  five  shares.  The  testator  "  authorized  and  empowered"  his 
executors  and  the  survivor  of  them  to  sell  his  house  and  lot, 
358  Broadway,  with  the  concurrence  of  his  wife,  and  the  rest 
of  his  real  estate  without  her  concurrence.  He  also  appointed 
them  "  the  trustees  of  his  daughters  and  grandchildren  during 
their  respective  lives,"  but  without  any  express  declaration  as 
to  what  the  trusts  should  be.  The  sixth  clause  contains  the  said 
devise  and  bequest  of  the  rest,  residue  a.nd  remainder  of  the 
testator's  real  and  personal  estate.  Construing  it  as  admitting 
the  two  sons,  it  gives  said  estate  to  the  seven  children  to  hold 
during  their  respective  lives,  in  equal  portions.  This  gave  to 
each  an  undivided  one-seventh  part  for  life.  Then  it  provides 
for  two  contingencies,  in  the  alternative^  (one  of  which  must 
occur,)  and  makes  different  dispositions  of  his  property  ac- 
cordingly; one  in  case  a  child  dies  leaving  issue  siirviving 
her ;  the  other  in  case  the  child  leaves  no  issue  surviving  her 
or  him.  Upon  the  decease  of  a  child  leaving  issue  surviving, 
he  gives  to  such  issue  the  principal  and  the  fee  of  the  share 
in  which  the  parent  of  such  issue  had  a  life  estate.  This  was 
a  remainder  upon  a  life  estate — a  remainder  in  fee  upon  a  life 
estate  in  one  undivided  seventh  part.  Next  he  provides  for 
another  contingency.  This  issue  might  die  before  attaining 
the  age  of  21  years.  The  testator  accordingly  declares  that  if 
the  issue  of  any  child  should  die  before  attaining  the  age  of 
21  years  and  without  leaving  issue  surviving  him,  his  or  her 
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share  should  go  to  his  or  her  surviving  brothers  and  sisters  in 
equal  portions,  and  the  issue  of  such  as  may  be  then  deceased, 
jper  stirpes.  This  is  "  a  contingent  remainder  in  fee  created 
on  a  prior  remainder  in  fee,  to  take  effect  in  the  event  that  the 
persons  to  whom  the  first  remainder  is  limited  shall  die  under 
the  age  of  21  years."  It  is  thus  expressly  sanctioned  by  the 
16th  section  of  1  B.  8.  724,  which  authorizes,  such  a  contin- 
gent remainder,  and  makes  it  an  exception  to  the  rule  forbid- 
ding the  suspension  of  the  absolute  power  of  alienation  for  a 
longer  period  than  during  the  continuance  of  not  more  than 
two  lives  in  being  at  the  creation  of  the  estate. 

The  whole  of  the  provisions  of  the  will  in  the  first  alterna- 
tive contemplated  by  the  testator  are  thus  seen  to  be  valid. 
The  other  provision — ^made  upon  another  contingency,  on  the 
other  alternative — ^forms  no  connecting  or  concatenous  part 
of  the  first :  it  does  not  provide  for  part  of  the  same  chain 
of  events,  nor  form  part  of  the  estates  to  be  created  in  the 
succession  of  events  first  provided  for.  It  provides  for  an 
event  contrary  to  that  for  which  the  first  provides.  The  two 
cannot  therefore  be  united  as  if  forming  part  of  one  estate, 
and  thus  defeat  each  other.  That  second  provision  is,  in  case 
any  child  of  his  should  die  without  leaving  issue  surviving 
him  or  her,  then  neither  of  the  preceding  remainders  is  to 
arise,  for  they  were  to  the  children  or  grandchildren  of  the 
testator's  child  who  left  issue;  this  for  the  testator's  child 
who  should  leave  no  issue.  In  this  last  event  the  remainder 
in  the  share  allotted  to  the  testator's  daughter,  (she  dying 
without  issue,)  is  to  form  part  of  the  testator's  residuary 
estate  and  to  belong  to  the  surviving  brothers  and  sisters  of 
such  deceased  one  and  their  issue,  in  the  manner  and  propor- 
tion herein  already  specified.  This  would  vest  the  one-seventh, 
on  the  death  of  the  testator's  child,  in  her  brothers  and  sisters 
equally  for  life  if  they  were  living,  and  remainder  to  their 
issue  in  fee,  with  a  contingent  remainder  over  if  such  issue 
died  under  21  years  of  age.  In  this  case  the  power  of  alien- 
ation would  be  suspended  as  to  one-seventh  part  during  the 
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life  of  the  testator's  child ;  next,  (taking  the  strongest 
against  the  validity  of  the  devise,  as  is  necessary,  and  suppose 
ing,  therefore,  all  the  other  children  of  the  testator  to  be  then 
living,)  a  separate  one-sixth  part  of  said  one-seventh  part 
would  pass  to  each  of  the  six  surviving  children  of  the  testa- 
tor, for  life,  remainder  in  fee  as  to  each  separate  one-forty- 
second  part  of  the  estate,  to  the  issue  of  the  said  second 
taker  for  life,  with  a  contingent  remainder  over  as  to  the  same 
one-forty-second  part,  to  the  surviving  brothers  and  sisters  of 
any  one  of  the  issue  dying  under  21  years  of  age.  The  power 
of  alienation  then  would  be  suspended  as  to  each  one-forty- 
second  part  during  the  life  of  the  first  taker  of  the  one-seventh, 
and  during  the  life  of  the  next  taker  for  life,  and  then  the 
remaLnder  would  vest  in  fee  in  the  issue  of  the  second  taker 
for  life,  with  a  contingent  remainder  over  in  fee  to  take  effect 
in  the  event  that  th^  persons,  to  whom  the  remainder  is 
limited,  shall  die  under  21  years  of  age.  In  other  words, 
the  power  of  alienation  as  to  each  one  forty-second  part 
is  suspended  only  during  two  lives  in  being  at  the  creation  of 
the  estate,  and  on  the  contingency  of  the  first  remainderman 
dying  under  21  years  of  age.  This  is  expressly  authorized, 
as  before  shown.  It  may  seem  an  objection,  that  the  first 
one-seventh  is  thus  divided  into  six  parts,  and  that  a  like 
contingency  thus  attaches  to  each  one-sixth  of  that  one- 
seventh  ;  and  it  may  seem  that  thus  the  estate  is  made  to 
depend  on  six  lives.  This  can  seem  so  only  by  not  distin- 
guishing between  the  land  and  the  estate.  Each  separate 
one-seventh,  immediately  on  the  death  of  the  first  taker  in  the 
case  supposed,  becomes  divided  into  six  equal  parts,  a  sepa- 
rate one-sixth  passing  to  each  of  the  six  individuals,  so  that 
no  one  of  the  other  five  has  any  interest  in  it.  It  would 
be  entirely  different  if  the  shares  were  joint,  with  a  joint 
interest  as  joint  tenants  and  not  as  tenants  in  common.  The 
testator  has  thus  cut  up  his  estate  into  42  equal  parts,  and 
given  six  of  those  equal  parts  to  each  child  for  life,  and  then, 
in  the  event  supposed,  one  of  each  of  the  last  six  equal  parts 
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to  each  of  the  second  takers.    This  he  might  hare  done,  and 
he  has  done  it,  in  more  general  language. 

It  is  supposed,  however,  that  if  one  child  should  die  with* 
out  issue  and  her  estate  he  divided  into  six  equal  parts^  and 
one  of  her  brothers  and  sisters  should  afterwards  die  without 
issue,  not  only  his  one^seventh  would  fall  into  the  residue  and 
be  divided  as  the  share  of  the  previous  decedent  was,  but  that 
also  the  one-forty-second  part  of  the  testator's  estate  which 
the  second  taker  acquired  from  the  previous  decedent  would 
pass  in  the  same  way.  The  will  does  not  say  so:  it  had 
^'  allotted"  (to  use  its  words  in  this  clause)  a  life  estate  to 
each  child  in  the  first  part  of  this  clause,  and  provided  for  a 
remainder  over,  also  in  the  first  part  of  this  clause ;  it  is  that 
remainder,  which  was  one-seventh  of  his  estate,  and  that  only, 
which  the  testator  gives  over,  not  a  new  remainder  in  a  one^ 
forty-second  part  to  arise  out  of  the  contingency  provided  for 
in  the  latter  part  of  this  clause.  It  is  the  one  remaindei*  in 
the  estate  allotted  to  the  daughter  so  dying,  and  that  only, 
which  is  to  fall  into  the  residue.  The  language  of  the  will, 
after  providing  for  the  life  estate  to  each  daughter  with  re- 
mainder over,  is,  '^  should  either  of  my  said  daughters  die 
without  leaving  issue  at  the  time  of  such  death,  surviving, 
then  the  remainder  of  and  in  the  estate,  both  real  and  per- 
sonal, hereby  allotted  to  such  daughter  so  dying,  shall  fall 
into,"  &c  The  remainder  of  the  estate  hereby  allotted,  means 
the  remainder  in  that  part  of  the  estate  which  was  herein- 
before allotted  to  said  daughter ;  and  does  not  include  any 
estate  which  the  daughter  might  acquire  by  the  prior  decease 
of  a  sister  or  brother. 

Again,  successive  contingent  limitations  over  of  an  estate  are 
not  to  be  implied,  without  a  very  clear  intent  to  that  effect.  Jar- 
man  {see  his  edition  of  Powell  on  Devises,  vol  2,  ch,  32)  consid- 
ers that  cross  remainders  may  be  implied  on  a  devise  of  an 
estate  in  tail,  but  seems  to  hold  that  cross  executory  limitations 
are  not  to  be  implied  in  a  devise  in  fee,  or  a  bequest  of  personal 
estate.     Much  less  should  successive  limitations  be  implied 
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when  there  is  no  clear  direction  of  the  testator  to  that  effects 
Even  in  case  of  estates  tail,  cross  remainders  are  implied  from 
a  devise  over,  when  such  words  as  these  are  used,  ^^  in  case  aU 
the  first  takers  shall  die  without  issue :"  that  makes  suecessive 
estates  among  the  first  takers  necessary  before  the  devise  over 
shall  take  effect.  Here  the  devise  to  the  brothers  and  sisters 
is  complete  as  to  each  share,  on  the  death  of  the  one  tenant 
for  life  of  that  share  without  issue,  and  there  is  no  devise 
over,  in  case  all  the  children  of  the  testator  die  without  issue. 
It  has  been  before  observed,  that  the  provision  in  the  latter 
part  of  this  sixth  clause  is  not  in  continuation  of  the  events 
provided  for  in  the  former  part  of  the  clause,  bat  on  another 
event  and  in  the  alternative.  In  sudi  case,  if  the  last  limit- 
ations over  be  too  remote^  it  does  not  affect  the  other ;  and 
the  will  is  valid  or  not,  according  as  the  event  shall  be^  So 
here,  if  the  devise  on  the  event  of  a  daughter  dying  without 
issue  is  too  remote,  it  does  not  affect  the  devise  n^iade  on  the 
reverse  supposition  of  a  daughter  leaving  issue  at  her  death. 
The  distinction  is  seldom  adverted  to,  but  is  clearly  stated,  in 
reported  cases,  and  in  some  of  the  elementary  writers  on  wills. 
The  rule  is,  that  if  on  a  particular  contingency  the  power  of 
alienation  is  so  suspended  that  it  may  possibly  exceed  the  limits 
prescribed  by  law,  the  estate  granted  on  thai  particular  con- 
tingency is  void;  but  this  defect,  which  would  affect  the 
estate  only  if  that  contingency  had  occurred,  can  have  no 
effect  on  it  if  that  contingency  does  not  occur;  then  that 
unlawful  estate,  is  not  attempted.  Accordingly,  the  good 
alternative  estate  is  sustained  notwithstanding  the  defect 
which  would  have  been  in  the  other,  if  the  course  of  events 
had  created  it,  Jarman,  in  his  edition  of  PotoeU  on  Devises^ 
(vol,  2,  p,  400,  1,)  after  speaking  of  the  unlawful  suspension, 
says :  ^^But  care  should  be  taken  to  distinguish  between  those 
cases,  and  those  in  which  the  devise  over  is  limited  to  arise 
on  an  alternaiive  event-H^ne  branch  of  which  is  within  and 
the  other  is  not  within  the  prescribed  limits ;  so  that  the 
devise  over  will  be  valid  or  not,  according  to  the  event    Ab 
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in  the  case  of  a  limitation  to  A.  and  his  heirs,  and  it  he  shall 
die  without  leaving  any  issue  at  his  death^  or  leaving  suchy 
they  shall  die  under  23,  then  to  B.  in  fee.  Here  there  are 
two  distinct  and  alternative  events,  on  which  the  executory 
devise  is  to  arise,  as  leaving  no  issue  at  his  death,  and  his 
leaving  issue  who  shall  die  under  23.  If  the  first  event  hap- 
pen, L  e.  if  A»  die  without  leaving  issue  at  his  death,  the 
executory  limitation  is  clearly  good,  as  it  would  have  been 
Upon  a  simple  devise  over,  on  this  event ;  but  if  the  second 
event  happen,  i  a  if  A.  leave  issue,  though  they  die  not  only 
under  23,  but  under  21,  (or  any  other  age  actually  and  in 
event  within  the  prescribed  limits,)  it  would  be  bad."  It  is 
evident  that  in  the  latter  case  the  devise  over  is  dependent 
on  the  same  contingency  as  the  intermediate  remote  limita^ 
tion,  and  it  consequently  shares  the  same  fate ;  but  in  the 
former  it  arises  on  a  collateral  event^  and  therefore  stands  inde- 
pendently of  such  limitation :  or  in  other  words,  the  one  is 
ulterior y  and  the  other  alternative  to  the  prior  limitation. 
See  also  there  quoted  the  remarks  of  Lord  Alvanley  in  Crompe 
V.  BarroWy  (4  Ves.  681.)  Lewis  on  PerpetuitieSy  (p.  170,)  thus 
states  both  rules :  "  A  limitation  which  will  not  necessarily 
take  effect,  if  at  all,  within  the  time  prescribed  by  the  rule 
against  perpetuities,  will  not  be  made  valid  by  any  events  hap- 
pening subsequently  to  the  time  of  the  creation  of  the  limi- 
tation.'' And  in  a  note  he  adds :  "  This  rule  is  subject  to  an 
exception  as  to  executory  limitations  to  take  effect  on  either 
of  two  contingencieSy  one  of  which  is  within  and  the  other 
without  the  limits  prescribed  by  the  rule  against  perpetuities ; 
and  when,  therefore,  events  must  be  looked  at  in  order  to 
decide  the  destination  of  the  property  in  respect  to  one 
or  other  of  the  ultimate  limitations.''  He  then  refers  to 
ch,  21,  {p.  501,)  where  he  states  both  rules  again,  and  after 
stating  the  first,  adds :  '^  But  there  is  an  exception  to  this 
rule,  in  some  degree  founded  on  the  rule  itself  It  is,  that 
where  a  limitation  is  made  to  take  effect  on  two  aUemative 
events,  one  of  which  is  too  remote,  and  the  other  valid  as 
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within  the  prescribed  limitSj  although  the  gift  is  void  so  faf 
as  it  depends  upon  the  remote  event,  it  will  be  allowed  to 
take  elBfect  on  the  happening  of  the  alternative  one/'  "  And 
gifts  of  this  kind,  so  far  differ  from  all  other  limitations  in 
the  construction  to  be  put  upon  them  in  reference  to  the  laws 
of  remoteness,  that  the  validity  of  them  depends  entirely  on 
subsequent  events;  if  the  even;t  be  such  as  gives  operation  to 
the  remote  contingency,  then  the  limitation  is  wholly  void. 
If,  on  the  other  hand,  the  actual  state  of  things  correspondis 
to  that  contemplated  by  the  alternative  valid  branch  of  the 
contingency,  the  gift  takes  effect."  (See  Law  Lib.  vol.  52.) 
The  same  rule  is  better  and  concisely  stated  in  the  supplement 
to  the  last  work.  (Lato  Lib.  vol  66.)  He  says  (p.  169,)  as 
follows:  The  general  doctrine  that  if  a  limitation  is  made 
dependent  on  the  happening  of  either  of  two  events,  one 
of  which  is  too  remote,  but  the  other  is  not,  it  will  take  effect 
if  the  latter  event  happens,  is  supported  by  the  case  of  Minu- 
ter V.  Wraith,  (13  Simons,  52.  See  also  other  causes  quoted.) 
In  Minter  v.  Wraith,  (p.  62,)  the  vice  chancellor  so  decided, 
and  there  said :  "  It  has  been  decided,  {Longhead  v.  Phdps, 
2  W.  Bl.  704,)  that  when  there  is  a  limitation  to  take  effect  in  . 
two  events,  one  of  which  is  too  remote,  and  the  other  is  within 
the  limits  and  does  take  effect,  the  limitation  is  good/'  This 
was  an  essential  point  in  the  case  before  the  vice  chancellor. 
In  Longhead  ex  dem.  Hopkins  y.  Phelps,  {supra,)  the  counsel 
for  the  plaintiff  argued  that  the  trusts  of  a  term  were  void, 
being  on  too  remote  a  contingency — ^the  dying  of  the  issue 
male  of  the  marriage  without  issue  generally.  But  the  court, 
without  hearing  counsel  for  the  defendent,  were  clear  that  the 
first  part  of  the  contingency  was  good,  viz.  "  in  case  John  and 
Mary  died  without  leaving  issue  male" — and  as  that  happened 
in  fact  to  be  the  case,  they  could  not  enter  into  the  considera* 
tion,  how  far  the  other  branch  of  the  contingency  might  have 
been  supported — and  ordered  judgment  for  the  defendant. 

The  whole  sixth  clause  of  the  will  is  therefore  valid ;  and  if 
the  latter  part  of  the  clause  were  not  so,  \\»  invalidity  would 
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only  aSbct  the  shore  of  a  chfld  of  the  testator  who  Bhould  die 
without  leaving  any  issne,  and  would  not  impair  any  other 
ghare,  or  the  devise  in  the  previous  part  of  the  6ih  danse. 

The  danse  of  the  will  appointing  the  executors  trustees  is 
in  these  words :  ^^  I  hereby  constitute  and  appoint  (them)  the 
trustees  of  my  daughters  and  grandchildren  during  their  re- 
spective lives.''  K  this  be  not  a  trust  to  receive  the  rents  and 
apply  them  to  the  use  of  the  daughters  and  grandchildren 
respectively  for  life,  it  would  be  merely  inoperative  as  to  the 
real  estate,  and  would  leave  the  l^al  estate  in  the  children 
and  grandchildren,  under  §  49  of  1  B.  S.  728.  So  I  am  in- 
clined to  r^ard  this  clause.  It  does  not  profess  to  give  the 
estate  itself  to  the  trustees :  it  appoints  them  trustees,  not  of 
the  estates  of  the  children,  &c.  but  trustees  of  the  children 
themselves ;  intending  to  make  them  curators  or  guardians 
over,  rather  than  possessors  of,  the  estate ;  but  this  intention 
is  frustrated  by  the  above  section  49. 

As  to  the  power  to  sell  the  real  estate.  The  will  merely 
^'authorizes  and  empowers  the  executors''  to  sell  the  real  estate. 
It  does  not  direct  or  order  them  to  do  so ;  nor  does  it  author- 
ize the  sale  for  any  purpose  of  distribution,  or  to  ctoy  out 
any  trust.  It  gives  a  mere  power,  to  be  exercised  only  if 
found  convenient.  It  is  not  imperative,  and  is  not  a  power 
in  trust ;  the  beneficiaries  are  the  same,  whether  the  estate  re- 
mains real  or  be  converted  into  personal :  no  beneficiary  can 
compel  a  sale  against  the  judgment  or  will  of  the  executors. 
To  cause  a  conversion  from  real  to  personal,  the  will  should 
decisively  and  definitively  fix  upon  the  land  the  quality  of 
money,  as  Lord  Bosslyn  said  in  the  converse  case  as  to  the 
conversion  of  money  into  land.  (Walker  v.  Denney  2  Ves. 
jun.  184.) 

If  these  condusions  be  correct,  some  slight  alterations  should 
be  made  in  the  judgment  below.  It  should  be  corrected, 
wbere  it  states  that  the  whole  estate  of  the  testator  is  to 
be  deemed  personal  estate  from  the  death  of  the  testator, 
md  where  it  reqtUres  the  executors  to  sell  the  real  estate 
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and  to  hold  the  proceeds  in  trust ;  and  also  in  that  part  whidi 
declares  the  provision  in  the  will  on  the  event  of  a  child  dying 
without  issue  to  be  void.  That  part  also  which  directs  a 
distribution  of  the  estate  after  the  conversion  of  the  real  into 
personal  should  be  so  corrected  as  to  direct  a  division  and  par- 
tition of  the  personal  and  real,  with  power  to  the  executors  to 
sell  the  real  estate,  and  the  executors  should  make  the  parti- 
tion and  division  instead  of  a  referee,  (unless  they  be  interested,) 
although  this  last  might  not  be  material  In  other  respects 
(and  those  are  the  most  material)  the  judgment  below  should 
be  aJSBimed,  with  costs. 

[New  York  Obvbbal  Tbbv,  December  28,  1857.    MUch^j  Daniei  and 
Clerket  JuBtices.] 


The  People,  ex  rel  Dinsmore  &  Wood,  vs.  The  Oboton 
Aqueduct  Board  of  the  Citt  of  New  Tobk. 

The  People,  ex  rel.  J.  P.  Gumming  and  T.  Gumming,  jun., 

V8.  The  same  defendants. 

Under  section  601  of  the  ordinance  of  1849,  organizing  the  departments  of  the 
corporation  of  the  city  of  New  Tork,  which  provides  that  no  bid  or  estimate 
for  a  corporation  contract  shall  be  rejected  for  any  error  of  form,  provided 
the  persons  making  it  shall  correct  the  same,  and  make  it  in  conformity  with 
the  ordinance,  within  twenty-fonr  hours  after  notice  of  snch  defect,  the 
notice  of  any  defect  need  not  be  in  writing. 

Under  section  497  of  that  ordinance,  which  requires  the  estimate  to  contain 
certain  statements,  and  that  it  shall  be  verified  by  the  oath  of  the  party 
mftiring  the  same,  if  an  estimate  is  made  by  a  partnership,  the  oath  of 
eaehpa/rtner  is  necessary. 

To  warrant  the  granting  of  a  mandamua,  the  applicant  must  have  a  dear 
legal  right. 

A  bidder  on  proposals  issued  by  the  city  corporation  for  estimates,  aoquim 
no  legal  right  or  cause  of  action,  to  enforce  which  a  mandamus  villi  be 
issued,  until  the  contract  has  been  made  with  him,  and  approved  by  the 
common  council,  as  provided  by  section  494  of  the  ordinance  of  1849. 

Where  the  -Croton  Aqueduct  Board  advertised  for  proposals  for  the  ooo- 
struotion  of  a  new  reservoir,  and  D.  A  W.  made  and  presented  an 
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mate  or  bid  which  was  rejected  by  the  board  as  being  defective,  for  want 
of  a  proper  verificatioo,  and  Uie  contract  was  awarded  to  a  higher  bidder ; 
ffM  that  a  mandamus  would  not  be  granted  in  behalf  of  D.  &,  W.  requiring 
the  Croton  Aqueduct  Board  to  entertain  and  consider  their  bid,  and  there- 
upon to  award  the  contract  to  the  lowest  bidder, 
JffM  ahOf  that  the  writ  could  not  be  issued,  on  the  application  of  other  bid- 
ders claiming  to  be  the  lowest  bidders  who  had  complied  with  the  ordinance, 
directing  the  board  to  a/wa/rd  the  contract  to  the  applicants  as  being  the 
lowest  bidders. 

APPEAL,  in  the  first  of  the  above  causes,  from  an  order 
made  at  a  special  term,  denying  a  motion  for  a  mandamus ; 
and  motion,  in  the  second  cause,  for  a  mandamus,  ordered  to 
be  heard,  in  the  first  instance,  at  a  general  term.  In  July, 
1857,  the  Croton  Aqueduct  Board  of  the  city  of  New  York 
advertised  for  proposals  for  the  construction  of  a  new  Croton 
reservoir  in  Central  park.  Proposals  were  put  in  by  a  num- 
ber of  persons ;  the  three  lowest  being  by  Dinsmore  &  Wood ; 
by  Fairchild,  Holman,  Walker  &  Brown,  and  by  John  P.  and 
Thomas  Gumming,  jun.  The  proposal  of  Dinsmore  &  Wood 
was  the  lowest  of  all.  This  proposal,  on  the  opening  of  the 
bids  by  the  Croton  Aqueduct  Board,  on  the  26th  of  August, 
1857,  was  objected  to  as  defective.  The  only  defect  necessary 
to  be  here  stated  was  in  the  verification  of  the  estimate.  It 
was  verified  by  the  oath  of  Dinsmore  alone,  instead  of  being 
verified  by  both  Dinsmore  &  WooA  This,  it  was  contended, 
was  not  a  compliance  with  section  497  of  the  ordinance  of 
1849,  organizing  the  departments  of  the  corporation,  which 
requires  such  estimates  to  be  verified  by  the  oath  of  the  party 
making  the  same.  This  defect  in  the  bid  was  orally  an- 
nounced at  the  meeting  of  the  board,  and  the  bid  publicly 
laid  aside  as  defective,  for  want  of  sufficient  verification ;  and 
this  was  done  in  the  presence  and  hearing  of  Dinsmore ;  but 
no  written  notice  was  ever  given  to  either  bidder,  nor  any 
conmiunication  made  by  the  board  to  Wood. '  Dinsmore  & 
Wood  subsequently  applied  for  a  mandamus  requiring  the 
Croton  Aqueduct  Board  to  entertain  and  consider  their  bid, 
and  thereupon  to  award  the  contract  to  the  lowest  bidder. 
Vol,  XXVI.  31 
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The  motion  for  the  madamus  was  heard  at  special  term  before 
Justice  Peabodt,  and  was  denied;  the  following  opinion 
being  rendered  by  him : 

Peabody,  J.  "  The  Croton  Aqueduct  Board,  in  July,  1857, 
issued  proposals  and  advertised  for  bids  for  the  construction 
at  New  York  hill  of  a  new  reservoir  for  the  Croton  water,  to 
cover  106  acres  of  land,  and  to  be  40  feet  in  depth.  The 
relators  in  due  time  made  their  bid  or  estimate  for  the  work, 
in  which  they  offered  to  do  it  in  600  working  days,  for 
$524,298.97,  which,  they  say,  was  a  less  sum  than  was  bid- 
den by  any  one  else.  The  defendants  refused  to  consider  or 
entertain  the  bid  for  two  reasons,  to  which,  on  the  argument, 
they  added  a  third. 

1.  That  the  estimate  of  the  relators  was  verified  by  the 
oath  of  one  only  of  the  relators,  namely,  Dinsmore,  whereas 
it  should  have  been  by  the  oaths  of  both. 

2.  That  the  estimate,  being  made  by  the  relators  imder  the 
firm  name  of  Dinsmore,  Wood  &  Co.,  was  in  violation  of  the 
statute  prohibiting  the  use  of  the  words,  "  and  company,"  or 
"  and  Co.,"  except  to  the  present  and  actual  partner. 

3.  On  the  argument  the  objection  was  made,  for  the  first 
time,  that  the  persons  offering  themselves  as  sureties  had  not 
added  to  their  names  their  places  of  residence,  respectively. 

As  to  the  first  of  these  objections,  part  3  of  title  3,  of  an 
ordinance  passed  May  30,  1849,  did  establish  certain  r^ula- 
tions  relative  to  contracts  to  be  made,  as  follows :  §  497  provides 
that  each  estimate  idiall  contain,  among  other  things,  1.  The 
name  and  place  of  residence  of  the  person  making  it.  2.  The 
names  of  all  persons  interested  with  him  therein,  and  if  no 
other  person  be  so  interested,  shall  distinctly  state  that  £Bu;t 
3.  That  it  is  without  connection  with  any  other  person  mak- 
ing an  estimate  for  the  same  purpose,  and  is  fair,  &a  4.  That 
no  member  of  the  common  council,  head  of  department,  chief 
of  bureau,  deputy  thereof,  or  clerk  therein,  or  other  officer  of 
the  corporation,  is  directly  or  indirectly  interested  therein, 
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&c  &c.  And  section  498  provides  as  follows :  "  It  (mean- 
ing the  estimate)  shall  be  verified  by  the  oath,  in  writ* 
ing,  of  the  party  making  the  estimate^  that  the  several  mat- 
ters stated  therein  are  in  all  respects  true."  An  oath  in  this 
case  was  made  by  Dinsmore  alone,  and  none  was  made  by 
Wood ;  and  it  is  urged,  as  a  reason  for  excluding  and  revis- 
ing to  consider  the  bid,  that  the  oath  was  not  sufScient,  but 
the  oath  of  both  was  required  by  the  ordinance. 

The  estimate  was  made  by  the  relators,  (to  quote  the  lan-^ 
guage  in  which  they  describe  themselves,)  by  John  M.  Wood, 
of  Portland,  Maine,  and  Samuel  P.  Dinsmore,  of  the  city, 
county  and  state  of  New  York,  "  under  the  name  and  style 
of  Dinsmore,  Wood  &  Co."  The  argument,  on  both  sides, 
seemed  to  assume,  that  the  estimate  was  made  by  the  firm  of 
Samuel  P.  Dinsmore  &  Co.,  composed  of  the  relators,  and  I 
am  inclined  to  think  that  this  is  the  case.  The  parties  de^ 
scribe  themselves  in  the  body  of  the  paper  by,  and  in  form 
make  the  estimate  in,  their  individual  names,  adding  thereto 
the  words,  "  under  the  name  and  style  of  Dinsmore,  Wood 
&  Co."  It  commences,  "  Proposals"  *  o  »  o  « made 
by  John  M.  Wood  of  *  *  *  and  Samuel  P.  Dinsmore 
Qf  w  «  o  i»  They  do  not  assume  to  contract  in  form  as 
a  firm,  nor  do  they  even  describe  themselves  as  members  of, 
or  say  that  they  compose,  the  firm.  This  looks  more  like  the 
act  of  the  individuals  jointly  than  that  of  the  partnership, 
but  the  addendum,  '^  under  the  name  and  style  of  Dinsmore, 
Wood  &  Co.,"  is  entirely  unmeaning,  unless  it  means  that 
the  individuals,  who  are  so  described,  are  acting  as  the  firm 
or  partnership  of  that  name.  This,  I  think,  is  the  meaning 
of  the  language  in  this  part  of  the  proposals,  and  the  signa- 
tures are  quite  consistent  with  this  interpretation.  The  paper 
is  signed  with  the  ftiU  names  of  the  two  partners  individually, 
and  also  with  the  name  of  the  firm ;  and  here  the  name  of  the 
firm  seems  to  be  entirely  without  eflect  or  purpose,  if  the  act 
is  not  done  by  it  rather  than  the  individuals ;  whereas,  the 
use  of  the  names  of  the  partners  (although  unnecessary)  is 
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not  80  inconsistent  with  the  idea  that  they  intend  to  contract 
as  a  partnership  firm. 

Assuming,  then,  that,  the  bid  is  made  by  the  partnership 
firm  of  Dinsmore,  Wood  &  Co.,  composed  of  Samuel  P. 
Dinsmore  and  John  M.  Wood,  is  the  oath  of  Dinsmore  alone 
a  compliance  with  section  498,  which  requires  that  "  it  (the 
estimate)  shall  be  verified  by  the  oath,  in  writing,  of  the  party 
making  the  estunate,  &c.  &c.*  ? 

To  my  mind  the  question  is  one  of  no  ordinary  difficulty ; 
and  the  very  able  arguments  have  left  me  in  great  doubts  about 
it.  The  literal  meaning  of  the  word  "  party"  affords  no  guide. 
It  is  as  consistent  with  the  claim  of  one  party  as  the  other. 
It  means,  as  naturally,  a  body  composed  of  several  individuals, 
as  a  body  sole  and  individual,  and  no  more  so.  The  term 
"  party,"  used  in  reference  to  a  contract  like  this,  (for  this 
estimate  is  a  contract  in  itself,  or  one  part  of  a  contract,)  may 
as  readily  mean  a  class  or  body  consisting  of  several  members, 
who  hold  a  certain  relation  to  it,  as  one  member,  the  sole 
representative  of  that  interest ;  and  the  term  would  be 
equally  proper  in  speaking  of  the  author  of  this  estimate,  if 
that  author  were  a  single  man,  or  a  partnership  firm,  or  a 
corporation;  or,  indeed,  any  number  of  persons  composing 
the  body,  provided  they  were  united  in  interest  and  acting 
jointly  as  a  unit.  In  this  case,  for  instance,  Messrs.  Dins- 
more and  Wood  were,  beyond  all  question,  competent  members 
of  the  firm  of  Dinsmore,  Wood  &  Co.,  and  as  to  the  world, 
and  all  persons  other  than  themselves,  whenever  they  act 
together  as  a  firm,  they  are  properly  styled  a  party  to  the 
transaction  in  reference  to  which  they  act;  while  among 
themselves  (inter  sese)  each  of  them,  in  reference  to  the  other, 
is  properly  styled  a  party,  and  the  two  together  are  properly, 
as  to  each  other,  styled  parties.  Each  of  them,  for  instance, 
is  a  party  to  the  contract  of  partnership  between  them,  while 
the  two  together  are  with  equal  propriety  styled  a  party  or 
one  party,  in  relation  to  this  estimate  or  contract. 

The  abstract,  lexicographical  definition,  or  meaning  of  thf 
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term,  affords  no  aid  in  this  inquiry.  It  every  where  implies 
unity ;  but  is  as  properly  used  to  signify  a  unit  composed  of 
many  parts,  as  an  individual,  or  one  incapable  of  division, 
actual  or  speculative,  if  such  an  one  can  be.  We  must, 
therefore,  look  to  other  sources  for  light  on  this  subject.  It 
must  be  drawn  from  the  context  and  the  connection  in  which 
it  is  used,  and  here  too  it  can  be  found  only  with  great  diffi- 
culty and  is  very  dim. 

Section  497  provides,  that  the  estimate  shall  contain  (1st,) 
"  The  name  and  place  of  r^idence  of  the  person  making  the 
same."  Here  the  word  "  person"  is  used.  Not  that  the  estimate 
must  not  be  made  by  more  than  one  person,  for  it  evidently 
may  be  made  by  more  than  one ;  while  the  word  itself  cannot 
literally  signify  more  than  one ;  and  the  meaning  of  this  sen- 
tence is,  that  the  estimate  must  contain  the  name  and  place 
of  residence  of  the  person  making  it,  and  tJie  names  and 
places  of  residence  of  the  persons^  if  there  be  more  than 
one  person  making  it.  So  subdivision  8e<K)nd  of  the  same 
section  provides^  that  the  estimate  shall  contain  the  names  of 
all  persons  interested  with  "Atm,"  as  if  the  bid  or  estimate 
could  only  be  made  by  a  single  person,  which,  (as  I  have 
said,)  it  is  apparent  to  any  one,  could  not  have  been  intended. 
In  both  these  places  in  this  section  (497)  the  words  used, 
when  the  author  or  maker  of  the  estimate  is  intended, '  are 
words  which  in  themselves  can  mean  only  one ;  and  yet  so 
obvious  is  the  necessity  for  applying  these  provisions  to  a  case 
where  the  bid  is  made  by  more  than  one,  that  the  l^al  read- 
ing of  it  must,  in  each  case,  be  made  to  include  in  its  signifi- 
cation and  interest  the  plural  as  well  as  the  singular  of  these 
words.  No  one  can  doubt  that  this  section  requires  that  the 
estimate  shall  contain,  (first,)  the  name  and  place  of  residence 
of  the  person,  and  the  name  and  places  of  residence  of  the  per- 
sons, if  there  be  more  than  one  person,  &c.  &c. ;  and  (second,) 
that  it  shall  contain  the  names  of  all  persons  interested  with 
"him"  or  them,  if  the  bid  be  made  by  more  than  one  person. 
The  next  section  of  the  ordinance  (498)  is  the  one  above 
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quoted,  which  requires  the  verification  of  the  estimate  by  the 
written  oath  of  "the  party"  making  it.  Here  the  word 
"  part/'  is  used  in  speaking  of  the  same  being  who,  in  the 
preceding  section,  is  always  spoken  of  as  "  person."  Here, 
too,  as  there,  it  is  quite  certain  that  the  author  of  the  bid 
spoken  of  may  be  either  one  person  or  more,  and  the  word 
"  party"  is  intended  to  express  one  or  more,  as  the  bid  may 
be  made  by  one  or  more. 

The  word  "  person,"  in  the  preceding  section,  wherever  it 
occurs,  means  one  or  more,  and  should  be  read  "  person  or 
persons."  The  change  of  phraseology,  in  passing  from  that 
section  to  this,  is  the  substitution  of  the  word  "party"  in  this, 
for  the  word  "  persons"  in  the  preceding ;  and,  as  the  word 
used  to  express  the  same  meaning  in  the  earlier  section  must 
evidently  be  read  to  signify  one  or  more,  so  must  its  substi- 
tute or  representative  be  so  read,  and  "  party"  here  means,  and 
must  be  held  to  embrace,  all  the  persons  making  it,  be  the 
number  one  or  more.  This  section,  then,  requiring  the  veri- 
cation  of  the  estimate  by  the  oath  of  the  party  making  it,  in 
effect,  requires  the  verification  of  it  by  the  oath  of  the  party 
(person  or  persons)  making  it,  whatever  the  number  may  be. 
The  definite  article  before  the  word  oath  is  more  consistent 
with  this  than  the  opposing  theory.  If  the  section  required 
only  an  oath  of  the  party,  it  would  be  less  definite,  and  if  it 
required  only  verification  by  the  party  on  oath,  it  might  be 
more  easily  held  that  a  single  oath  was  sufficient.  If  it  re- 
quired that  it  should  by  an  oath  of  the  party  making  it,  I 
should  think  that  the  oath  of  any  one  of  several  persons  com- 
posing the  party  would  certainly  be  sufficient.  So  the  use  of 
the  same  article  before  the  word  "  party"  tends  to  strengthen 
my  view.  The  oath  of  a  party  would  not  so  certainly  mean 
the  oath  of  more  than  one  of  several  persons  composing  the 
party.  I  think  that  the  language,  "  the  oath  of  the  party, 
naturally  means  more  than  the  language,  "  oath  of  the  party, 
and  more  than  "  an  oath  of  the  party ;"  and  still  more  plainly, 
more  than  "  an  oath  of  a  party,"  or  "  oath  of  a  party." 
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In  the  view  I  have  taken,  it  is  not  necessary  to  the  decision 
of  this  motion,  that  I  shoold  consider  the  other  reasons  urged 
for  refusing  to  entertain  the  bid 

Whether  the  error  was  one  of  form  or  substance,  may 
be  somewhat  doubtful,  though  I  am  inclined  to  think  that 
the  entire  omission  of  the  oath  of  a  party,  whose  oath  is 
required,  is  matter  of  substance ;  that  the  verbal  statement 
of  the  objection,  by  the  board,  to  Mr.  Dinsmore,  is  a  good 
notice  to  both,  of  the  defect.  The  bill,  I  think,  did  not  con- 
form to  the  ordinance  strictly,  and  as  the  rule  established  by 
precedents,  by  which  I  am  bound,  is  atriotissimus^  I  am  com- 
pelled to  refuse  the  peremptory  mandamus" 

The  relators  appealed  from  that  decision  to  the  general 
term.  Pending  their  appeal,  the  Croton  Aqueduct  Board 
having  decided  to  award  the  contract  to  Fairchild  &  Co.,  the 
Messrs.  Cumming  applied  at  special  term  for  a  mandamus 
to  compel  the  board  to  award  it  to  them  instead.  This  ap- 
plication wa8  based  upon  the  ground  that  the  bid  of  Fairchild 
&  Co.  was  fatally  defective,  in  that  the  sureties  offered  were 
insufficient.  The  motion  of  Cumming  &  Cumming  was 
ordered  by  the  special  term  to  be  heard  at  the  general  term 
in  the  first  instance ; — and  the  appeal  of  Dinsmore  &  Wood 
from  the  order  denying  their  mandamus,  and  the  original 
motion  of  the  Messrs.  Cumming  now  came  on  to  be  heard 
together,  by  agreement  of  counsel. 

Abbott  Brothers  and  C.  (y Conor ^  for  Dinsmore  &  Wood. 

JS.  Busteed  and  Jos,  B,  Whiting y  for  the  Croton  Aqueduct 
Board. 

By  the  Gonrty  Mitchell,  P.  J.  The  fiiBt  of  these  cases 
comes  up  on  appeal  from  a  decision  made  at  special  term,  re- 
fiising  a  mandamus ;  the  second  is  an  original  application  for 
the  same  remedy,  for  other  persons. 
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The  Croton  Aqueduct  Board  advertised  for  proposals  for 
making  a  new  reservoir.  Dinsmore  &  Wood  presented  their 
proposals,  and  were  apparently  the  lowest  bidders.  But  the 
proposals  were  presented  in  the  name  of  Dinsmore,  Wood 
d  Co.,  when  there  was  no  third  person  in  partnership  with 
them.  They  were  signed  in  the  name  of  Dinsmore,  and  in 
the  name  of  Wood,  as  well  as  in  the  name  of  Dinsmore,  Wood 
dk  Co.;  and  no  person  made  the  necessary  affidavit  except 
Dinsmore.  Wood  made  no  affidavit.  At  the  appointed  hour 
and  place  the  bids  were  opened  by  the  board,  sitting  as  such, 
and  the  comptroller  being  then  present,  as  also  Dinsmore  and 
other  contractors.  The  omission  of  Wood's  affidavit  was  then 
noticed,  and  the  bid  of  that  firm  was  declared  by  the  board 
defective,  and  on  that  account  absolutely  rejected  by  them. 
The  fact  of  such  rejection  was  publicly  announced  by  the 
board,  and  notice  thereof  given  on  the  spot,  to  Dinsmore. 
The  defect  was  not  supplied  within  twenty-four  hours  after 
this  notice,  nor  until  the  Slst  of  the  same  month. 

The  ordinance  organizing  the  departments  of  the  corporation 
(§  501)  requires  all  bids  to  be  rejected  which  are  not  furnished 
in  conformity  with  sections  497,  498  and  499,  and  that  there- 
upon the  contract  be  awarded  to  the  lowest  bidder ;  but  pro- 
vides that  no  bid  shall  be  rejected  for  any  error  of  form, 
provided  the  persons  making  it  shall  correct  the  same  and 
make  it,  in  conformity  with  the  ordinance,  within  twenty-four 
hours  after  notice  of  such  defect. 

The  short  time  in  which  our  decision  is  to  be  made,  forbids 
our  doing  much  more  than  stating  our  conclusions^  without 
our  reasons  for  them. 

The  notice  required  by  the  ordinance  need  not  be  in  writing ; 
the  law  implies  that  all  notices  should  be  in  writing  which 
form  part  of  a  judicial  proceeding,  but  not  those  relating  to 
the  formation  of  contracts.  The  notice,  although  it  pro- 
nounced the  proposal  fatally  defective,  was  sufficient.  It 
pointed  out  what  the  defect  was^  and  then  it  was  inctmibent 
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on  Dinsmore  to  judge  for  liiiDBelf  whether  the  defect  could  be 
cured  or  not. 

The  ordinance  seems  to  recognize  that  there  may  be  a  de- 
parture from  its  requirements,  which  may  be  deemed  an  error 
of /orw,  and  that  such  error  may  be  cured  ;  but  it  can  hardly 
be,  that  under  "error  of  form"  would  be  included  an  utter 
neglect  of  aU  the  required  preliminaries.  Preliminary  matters 
were  required  of  the  bidders,  with  a  view  to  prevent  a  viola- 
tion of  the  lawB  and  ordinances  as  to  contracts  ;  laws  and  or- 
dinances which  were  passed  with  the  intention  of  excluding 
certain  classes  of  persons  from  being  interested  in  contracts,  on 
the  supposition  that,  if  interested,  they  would  have  opportu- 
nities of  gaining  unfair  advantages,  and  sometimes  would 
authorize  work  to  be  done  more  because  they  would  wish  the 
profit  of  the  contract,  than  from  a  belief  that  the  public 
needed  it  The  exclusion  of  these  persons  was  not  a  matter 
of  form,  and  so  the  due  proof  which  the  ordinances  required, 
that  no  such  persons  were  interested,  could  not  be  a  matter 
of  fonn.  The  entire  omission  of  that  affidavit  would  be  fatally 
ddective. 

There  are  other  matters  required  by  the  ordinance,  which 
are  matters  of  convenience  only,  such  as  the  residence  of  the 
person  making  the  bid,  the  furnishing  of  the  estimate  to  the 
head  of  the  department,  and  at  his  office. 

Section  497  requires  the  estimate  to  contain  certain  stat^ 
ments ;  among  others,  that  no  member  of  the  common  council 
is  interested ;  and  it  is  to  state  the  names  of  all  persons  who 
are  interested.  It  is  to  be  verified  by  the  oath  of  the  i>arty 
making  the  estimate.  The  party  making  the  estimate  was 
not  Dinsmore  or  Wood  alone,  but  both  of  them ;  it  was  an 
appropriate  use  of  the  term  "  party''  in  this  case,  as  it  referred 
to  a  contract,  in  which  those  on  each  side  or  part  of  the  con- 
tract are  called  parties  or  party.  The  object  of  the  affidavit 
was  like  that  of  the  old  answer  in  chancery,  to  search  the  con- 
science of  the  cffiant;  for  this  purpose  the  oath  of  each  was 
equally  necessary  in  both  cases.    It  was  not  enough  for  one 
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alone  to  make  his  affidavit ;  that  did  not  gain  the  object  of 
the  law — the  searching  of  the  conscience  of  the  other. 

To  sustain  a  mandamus,  the  applicant  must  have  a  clear 
legal  right  {The  People  v.  The  Canal  Board,  13  Barb,  443. 
People  V.  Supervisors  of  Columbia  County,  10  Wend.  365.) 
Has  a  bidder  on  proposals  for  estimates,  any  legal  rights — any 
cause  of  action — ^until  the  contract  is  made  with  him,  and  ap- 
proved by  the  common  council  ?  The  mayor  and  common 
council  represent  the  corporation  of  New  York.  As  a  general 
rule  no  corporation  can  be  bound  without  its  oonsent,  mani- 
fested by  an  act  of  the  corporate  body.  The  same  rule  applies 
to  the  city  of  New  York,  unless  an  alteration  has  been  made 
by  the  acts  of  1849,  1853,  and  by  the  charter  of  1857.  Sec- 
tion 39  of  the  last  act  requires  all  contracts  that  axe  to  be 
made  by  authority  of  the  common  council,  to  be  made  by  the 
heads  of  departments  under  such  regulations  as  shall  be 
established  by  ordinances  of  the  common  council.  So,  when 
work  is  to  be  done,  or  supplies  furnished  to  complete  a  partic- 
ular job,  and  the  expense  together  exceeds  $250,  it  is  to  be  by 
contract,  under  regulations  established  by  ordinances  of  the 
common  council,  unless  three-fourths  of  the  members  elected 
to  each  board  order  otherwise.  All  contracts  are  to  be  entered 
into  by  the  heads  of  departments,  and  to  be  founded  on  sealed 
proposals,  and  to  be  given  to  the  lowest  bidder  who  gives 
security  in  the  manner  required  by  the  ordinances,  and  the 
terms  of  whose  contract  must  have  been  settled  by  the  corpo^ 
ration  counsel  in  previous  specifications,  prepared  as  a  pre- 
liminary to  his  bid.  Thus  far,  it  does  seem  as  if  the  heads  of 
departments  were  assimilated  to  the  heads  of  our  state  and 
national  departments,  who  make  contracts  without  the  neces- 
sity of  the  legislature  ratifying  them ;  the  legislature  only  or- 
dering the  contracts  to  be  made,  not  making  them.  But  the 
contracts  in  all  these  cases  are  to  be  made  under  regulations 
established  by  ordinances  of  the  corporation.  Section  33  of 
this  act  declares  that  the  existing  ordinances  shall  apply  to  the 
departments,  so  far  as  the  same  are  applicable  and  not  incon- 
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Bistent  with  this  act.    Section  491  of  the  ordinances  is  con^ 
sistent  with  the  act^  and  forbids  any  contract  to  be  made, 
signed  or  executed,  for  a  slim  exceeding  $250,  until  all  the 
proposals,  estimates,  contracts,  and  papers  relating  thereto 
shall  have  been  laid  before  the  common  council  and  confirmed 
by  them,  and  an  appropriation  made  therefor.     The  acts  of 
1849  and  of  1853  were  sufficiently  similar  to  the  act  of  1857 
to  be  guides  as  to  the  interpretation  of  the  last ;  and  the  ordi- 
nance last  quoted  was  deemed  consistent  with  those  acts.    It 
is  so,  in  fact :  those  acts  gave  power  to  the  heads  of  depart- 
ments to  make  contracts,  in  order  to  take  the  power  of  select* 
ing  a  contractor  from  the  common  council ;  to  throw  an 
additional  check  on  the  making  of  contracts^  not  to  take  off 
any  check  which  the  corporation  before  held  over  them — ^not 
to  throw  into  the  hands  of  heads  of  departments  the  absolute 
right  to  make  a  contract  which  had  been  found  to  be  danger- 
ous when  exercised  by  the  common  council  afone.    In  the 
spirit  of  those  laws  the  common  council  made  this  ordinance, 
(§  494,)  forbidding  any  contract  to  be  made  until  it  be  con- 
firined  by  them,  and  an  appropriation  be  made  therefor.     The 
common  council  thus  retain  a  veto  on  aU  contracts ;  it  cannot, 
of  itself,  make  any ;  the  heads  of  departments  cannot  make, 
sign,  or  execute  any  without  the  approval  of  the  conunon 
council,  but  are  the  executive  officers,  who,  when  the  work  is 
ordered,  are  to  originate  the  contracts,  and  complete  them, 
when  the  common  co^^ncil  confirms  them.     Before  this  is  done 
by  the  common  council,  no  contract  is  made,  and  no  right  of 
action  arises  in  favor  of  any  contractor.     The  common  council 
may  consider  all  the  bids  too  high,  and  refuse  to  have  the  work 
done  at  such  prices ;  they  may  find  such  a  change  in  their 
finances  between  the  first  suggestion  of  the  work  and  the  pre- 
sentment of  the  bids,  that  what  was  prudent  at  the  first  pe- 
riod may  have  become  wasteful  extravagance  at  the  last. 
They  may  have  no  funds  to  appropriate  for  such  purposes,  or 
the  lowest  bid  may  far  exceed  the  sums  which  the  law  allows 
them  to  appropriate :  for  these  and  other  reasons,  the  power 
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IB  reserved  to  them,  who  are  to  incur  and  pay  the  debt^  to  de-* 
cide  whelther  they  will  incur  it  or  not,  when  the  lowest  price 
for  which  it  can  be  done  is  presented  to  them.  Besides,  these 
various  laws  were  made,  not  to  give  a  right  to  the  lowest  bid-> 
der  to  have  a  contract  made  with  him ;  they  were  not  made 
for  his  benefit,  but  for  the  benefit  of  the  public  alone,  and  that 
the  public  might  have  the  work  done  at  the  lowest  price. 

In  this  view  of  the  law,  the  lowest  bidder  has  no  cause  of 
action,  if  the  work  should  now  be  done;  nor  any  remedy 
against  the  corporation,  if  the  work  is  given  to  another,  al-* 
though  a  higher  bidder.  The  officers  giving  the  contract  to  a 
higher  bidder  might,  perhaps,  be  responsible,  and  the  corporis 
tion  might  be  exempt  from  any  payment  beyond  the  lowest 
bid,  and  in  those  respects  the  law  would  be  defective. 

This  last  objection  applies  to  the  motions  in  both  cases^ 
The  order  denying  the  mandamus  in  the  first  case  should  be 
affirmed  with  costs ;  the  motion  in  the  second  case^  for  a  man- 
damus, should  be  denied  with  costs. 

[Nbw  Tork  Gbnbbal  Tbbm,  I>ecember  2^,  1857.     MttekeU,  RoagevtU  afd 
Gierke,  Justices.] 


Moultrie  and  others,  appellants,  va,  Hui^T,  respondent. 

In  1849,  H.  being  a  resident  of,  and  domiciled  at,  Gharieston,  S.  C,  made  his 
will  in  the  presence  of  three  witnesses,  executed  in  the  form  required  by  the 
laws  of  South  Carolina,  but  not  according  to  our  laws,  inasmuch  as  he  omit- 
ted to  declare  it  to  the  witnesses  to  be  his  will.  In  the  year  1854  he  removed 
to  the  city  of  New  Tork,  and  died  there.  Held  that  the  will  was  valid  as  a 
will  of  personal  estate,  and  was  properly  admitted  to  probate  as  such. 

As  respects  wills  of  personal  estate,  the  place  of  execution  is  to  give  the  law, 
as  to  the  formality  of  execution. 

APPEAL  from  a  decree  of  the  surrogate  of  New  York,  ad- 
mitting to  probate  the  last  will  and  testament  of  Benja- 
min F.  Hunt,  as  a  will  of  personal  estate. 
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Ml,  O,  Harrington^  for  the  appellants. 

DMid  P.  Hally  for  the  respondent. 

Sy  the  Court,  Mitchbll,  P.  J.  Benjamin  F.  Hnnt  in  1849 
was  a  resident  of,  and  domiciled  in,  Charleston,  S.  C.  He 
made  his  will  in  the  presence  of  three  witnesses,  executed  in  the 
form  required  by  the  laws  of  South  Carolina,  but  not  accord- 
ing to  our  laws,  as  he  omitted  to  declare  it  to  the  witnesses  to 
be  his  will.  He  afterwards,  in  the  year  1854,  removed  to  the 
city  of  New  York,  and  died  here.  The  surrogate  of  this  county 
admitted  the  Will  to  probate  as  a  will  of  personal  estate,  but  not 
as  a  Will  of  real  estate.  The  appellants  appeal  from  the  iBrst 
part  of  that  decision.  The  principle  held  by  the  surrogate  is 
that  the  validity  of  a  will,  so  far  as  regards  the  capacity  of  the 
testator,  is  to  be  determined  by  the  domicil  of  the  testator, 
wheii  he  dies,  and  also  as  to  some  other  matters ;  but  as  to  the 
forms  of  execution,  by  the  law  of  the  place  of  elecution,  lex  loci 
T^ffit  actum.  In  this  distinction  he  is  sustained  by  the  au- 
thorities under  the  civil  law,  so  far  as  we  have  been  able  to 
examine  them.  He  is  opposed  by  Judge  Story,  who,  it  is  al- 
leged, relied  on  authorities  as  to  the  capacity  of  the  testator, 
as  if  they  related  to  the  formality  of  the  instrument.  He  also 
seems  to  consider  the  English  authorities  as  adopting  a  differ- 
ent rule.  In  this  view  of  the  law,  Judge  Story  and  the  English 
authorities  Would  be  one  way,  and  the  authorities  under  the 
civil  law  the  other.  There  was  a  conflict  which  it  was  expedi- 
ent the  legislattlre  should  settle,  and  any  language  of  theirs, 
which,  although  somewhat  ambiguous,  may  fairly  be  deemed 
as  covering  the  question,  should  be  considered  controlling,  by 
our  courts.  The  opinion  of  the  chancellor  was  that  a  will  is 
valid  as  to  personal  estate,  whether  made  in  its  forms  accord- 
ing to  the  law  of  the  domioil  of  the  testator  or  the  law  of  the 
place  of  its  e^tecution ;  and  so  he  understood  our  revised 
statutes.  (See  8  Paige,  524,  5,  6,  in  matter  of  C,  Sobert^ 
io%a.)    The  revised  statutes,  as  amended  in  1830,  (2  B.  S.  2d 


254  OASES  Df  THE  SUPREME  COURT- 


Moaltria  v.  Hani. 


ed,  p,  12,  §  63,  (Sec)  authorized  the  proof  of  wilk  to  be  made 
under  a  commiBsion  to  issue  out  of  chancery,  when  they  were 
made  according  to  our  laws,  and  the  witnesses  resided  out  of 
this  state.  This  applied  as  well  to  real  as  to  personal  estate. 
(§  67.)  They  also  authorized  "wills  o{ personal  estate  duly 
executed  by  persons  residing  out  of  this  state,  according  to 
the  laws  of  the  state  or  country,  in  which  the  same  were  made" 
to  be  proved  in  like  manner.  And  when  "  a  will  so  executed 
should  have  been  duly  admitted  to  probate  in  such  state  or 
country,"  they  allowed  letters  testamentary  to  be  granted  on 
it  here,  on  the  production  of  the  exemplification  of  the  wilL 
(§  60.)  They  also  declared  that  no  will  of  personal  estate 
m^de  out  of  this  state,  by  a  person  not  being  a  citizen  of  this 
state,  shall  be  admitted  to  probate,  unless  it  shall  have  been 
executed  according  to  the  laws  of  the  state  or  country  in  whicli 
it  was  made,  (§  69.)  The  laws  of  184D,  ch.  38^  §  2,  also 
allow  "a  will  of  personal  estate  duly  executed  in  this  state^ 
by  a  person  not  a  resident  of  this  state,"  when  first  proved 
in  a  foreign  state,  to  be  proved  here  on  the  presentation  of  an  ex- 
emplification. The  provision  first  quoted,  applied  as  well  to 
real  as  to  personal  estate,  and  it  therefore  did  not  allow  a  pro- 
bate unless  the  will  were  executed  according  to  our  laws.  The 
next  provision  applied  only  to  personal  estate,  and  therefore 
gave  effect  to  such  wills  not  made  according  to  our  statute,  if 
duly  executed  by  persons  residing  out  of  this  state,  according 
to  the  laws  of  the  state  or  coimtry  in  which  the  same  were 
made ;  but  declared  that  no  such  will  should  be  admitted  to 
probate  if  "made  out  of  this  state  by  a  person  not  being  a 
citizen  of  this  state,"  unless  executed  according  to  the  laws  of 
the  state  or  country  in  which  it  was  made. 

The  statute  seems  by  implication  to  exclude  from  its  bene- 
fits a  citizen  of  this  state  temporarily  absent  from  the  state, 
perha})6  under  the  notion  that  he  must  know  what  the  law  of 
his  own  state  is — ^and  comply  with  it — or  he  cannot  avail 
himself  of  the  dis})08iug  power  which  our  law  gives  him.  It 
clearly  applies  to  all  who  are  residing  out  of  this  state.     The 
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appellant  says^  this  means  residing  out  of  the  state  at  the 
time  of  their  death.  But  this  is  contrary  to  the  language 
used.  No  time  of  residence  is  mentioned  in  the  statute^  ex- 
cept that  which  is  to  be  inferred  from  the  use  of  the  participle 
residing,  in  connection  with  the  execution  of  the  will.  In  the 
phrase,  "  wills  of  personal  estate  executed  by  persons  residing 
out  of  the  state,"  if  the  question  is  asked  "  when  residing  ?" 
no  answer  can  be  derived  from  the  sentence  alone,  but  one— 
the  time  previously  referred  to— residing  at  the  time  when  it 
was  executed.  Then  it  is  to  be  admitted  to  probate  if  exe- 
cuted  according  to  the  laws  of  the  place  where  it  was  made; 
not  according  to  the  laws  of  the  domicil  of  death.  So  sec- 
tion 69  refers  also  to  the  time  of  execution,  when  it  says 
"  no  will  of  personal  estate  made  out  of  this  state  by  a  per- 
son not  being  a  dtiz^  of  this  state" — that  is,  not  being  a 
citizen  when  it  is  made — and  it  excludes  the  law  of  his  domicil 
as  to  the  form  of  execution,  by  declaring  that  it  "  shall  not  be 
admitted  to  probate  unless  it  be  executed  according  to  the 
laws  of  the  state  or  country  in  which  it  is  made," 

The  act  of  1840  is  also  on  the  principle  that  the  place  of 
execution  is  to  give  the  law  as  to  the  formality  of  execution, 
for  it  allows  a  will  of  a  non-resident  duly  executed  in  this 
state,  and  proved  abroad,  to  be  admitted  to  probate  here  on 
an  exemplification.  The  test  is  as  to  execution — "  duly  exe- 
cuted in  this  state."  That  implies  that  it  was  executed  here 
according  to  our  laws.  The  result  of  these  statutory  provis- 
ions, so  far  as  they  concern  personal  estate,  is,  that  in  each  of 
them  the  test  of  the  due  execution  of  a  will  as  to  its  forms, 
when  it  is  offered  for  probate  in  our  state,  is  conformity  to 
our  laws,  or  to  the  laws  of  the  state  where  it  was  executed, 
whether  executed  here  or  in  a  foreign  state.  And  it  is  fairly 
to  be  inferred  that  the  legislature,  aware  of  the  diversity  of 
rules  prevailing  in  different  countries,  chose  to  adopt  the  rule 
most  common  in  countries  where  the  dvil  law  prevails. 

By  our  law,  this  will  was  good  as  to  personal  estate,  when 
it  was  made  in  1349,  the  testator  being  then  a  resident  of 
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Chfurleston.  It  would  have  been  unquestionably  valid  here,  if 
he  had  continued  to  reside  there.  There  is  no  law  of  ours 
declaring  that  a  change  of  domicil  shall  make  void  or  revoke 
a  will  previously  valid  ;  and  there  is  no  reason  why  such  a 
change  should  have  that  effect.  Especially  is  this  so  in  our 
country,  where  our  citizens  change  from  one  state  to  another 
more  readily  than  in  any  other  part  of  the  world ;  still  feeling 
that  with  all  the  changes  they  have  but  one  country — and  gen^ 
erally  similar  laws — and  not  realizing  that  in  some  respects 
they  pass  under  a  new  system.  But  few  could  conceive  that 
whenever  they  change  their  domicil,  they  must  consult  the  laws 
of  their  new  home  to  know  if  a  will  perfectly  valid  when  they 
left  their  former  home,  was  in  conformity  with  the  new  laws 
to  which  they  had  submitted. 

The  decree  of  the  surrogate,  admitting  the  will  to  probate 
as  a  will  of  personal  estate,  should  be  affirmed  with  costs. 

[Nbw  Tork  General  Tbrx,  December  28,   1857.    MtkheUj  Ikmu  and 
Clerkej  Justices.] 


Latham  vs.  Wbstervelt. 

The  non-imprisonment  act  of  1881  does  not  require  any  written  application  fbr 
a  warrant  of  arrest.  None  therefore  is  necessary ;  and  if  one  be  used,  il  need 
not  be  addressed  or  signed.  The  affidavit  mentioned  in  section  8  of  the  act, 
is  all  that  is  necessary. 

When  a  debtor  is  brought  before  the  judge,  on  a  warrant  of  arrest,  no  recogni- 
zance need  be  taken  for  his  appearance  at  the  adjourned  day.  The  officer 
arresting  him  is  bound  to  bring  him  before  the  judge,  and  to  keep  hdm  in 
custody  until  he  shall  be  duly  discharged,  or  committed.  And  if  na  recog- 
nizance is  taken,  he  is  bound  to  keep  him  in  his  custody;  and  will  be 
answerable  if  he  escapes. 

For  an  escape  from  arrest  on  a  warrant  issued  under  the  non-imprisonment 
act,  the  rule  of  damages  is,  that  the  sheriff  is  prima  facie  liable  for  the 
amount  of  the  Judgment.  But  if  it  is  shown  that  the  debtor  was  unable  to 
pay  his  debts,  the  jury  should  be  instructed  to  give  only  such  damages  as 
the  plaintiff  has  sustained  by  the  escape. 

An  application  for  a  warrant  of  arrest,  under  the  non-imprisonment  act,  may 
be  made  to  any  judge  of  the  court  in  which  the  suit  was  bromght ;  whether 
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the  judgmeDt  has  bMn  docketed  in  the  county  of  the  Judge's  residepce, 
or  not. 
Where  the  affidayit«  on  which  an  application  for  a  warrant  of  arrest  was 
founded,  alleged  that  the  defendant  was  justly  indebted  to  the  applicant  in 
a  specified  sum,  with  interest  since,  &c..  upon  a  judgment  rendered  in  the 
supreme  court,  in  favor  of  the  plaintiff,  against  the  defendant,  docketed  with 
the  derk  of  the  county  of  A.  on  dtc,  for  $2668.16  damages  and  costs,  which 
judgment  was  founded  on  an  express  contract,  for  which  the  defendant  could 
not  be  arrested ;  and  among  other  things,  that  the  defendant  had  rights  in 
action,  debts  and  demands  which  he  reftised  to  apply  to  the  payment  of  the 
judgment ;  Held  that  this  was  a  sufficient  statement  of  facts  to  give  the  judge 
jurisdiction ;  and  that  it  was  not  necessary  for  the  plaintiff  to  set  forth  what 
the  original  cause  of  action  was. 
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OTION  for  a  new  trial ;  founded  on  exceptions  taken  at 
the  circuit.     The  facts  are  presented  in  the  opinion. 


Wm.  Barnes,  for  the  plaintiff. 

A,  J,  Vanderpoely  for  the  defendant. 

By  the  Court,  Mitchell,  P.  J.  This  ease  was  before  the 
general  term  once  before,  and  is  reported  in  16  Barb,  421 ; 
the  court  then  setting  aside  a  nonsuit.  A  new  trial  has  been 
had,  and  resulted  in  favor  of  the  plaintiff.  The  case  now 
comes  again  before  the  court  on  exceptions.  The  action  is 
brought  against  the  defendant  as  sheriff  of  New  York,  to  re- 
cover damages  on  account  of  the  escape  of  Daniel  A.  Van 
Namee  from  his  custody,  after  he  had  been  arrested  by  order 
of  Justice  Edmonds,  on  behalf  of  Latham,  under  the  non-im- 
prisonment act  of  1831.  Objections  are  made  ;  1st.  That  the 
affidavits  presented  to  the  justice  did  not  show  facts  enough 
to  give  him  jurisdiction  ;  2d.  That  the  judgment  not  having 
been  docketed  in  the  city  of  New  York  and  having  been  ob- 
tained in  Albany,  the  judge  had  no  power  to  act ;  3d.  That 
the  application  for  the  warrant  was  not  addressed  to  the  just- 
ice, or  signed ;  4th.  That  when  the  prisoner  was  first  taken 
before  the  justice  no  recognizance  was  taken  for  his  appearance 
at  the  adjourned  day  ;  5th.  That  the  court  excluded  the  de- 
fendant's testimony  that  Bemel  was  the  regular  deputy  of  the 
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sheriff  to  serve  the  warrant,  and  he  not  being  able  to  go,  a 
person  was,  at  the  request  of  the  plaintiff,  deputed  by  the 
sheriff  to  serve  the  warrant ;  and  that  Mr.  Stewart  (who  had 
the  prisoner  in  charge)  was  the  person  ;  6th.  That  the  court 
should  only  have  allowed  nominal  damages  to  the  plaintiff 

To  some  of  these  objections  a  short  answer  may  be  given, 
and  those  objections  will  be  noticed  first. 

(3.)  The  non>imprisonment  act  does  not  require  any  vrritten 
application  for  a  warrant.  None  therefore  is  necessary ;  and 
if  one  be  used  it  need  not  be  addressed  or  signed.  The  act  al- 
lows the  creditor  to  "  apply  to  any  judge  of  the  court  in  which 
the  suit  was  brought,"  for  a  warrant  to  arrest  the  defendant, 
(§  3,)  and  then  prescribes  the  requisites  to  its  issuing.  "  No 
such  warrant  shall  issue  unless  satisfactory  evidence  be  adduced 
to  such  officer,  by  the  affidavit  of  the  plaintiff  or  of  some  other 
person,"  &c.     That  affidavit  is  alone  made  necessary. 

(4.)  The  fourth  objection  was  decided  against  the  defendant 
before ;  the  statute  (§  6)  requiring  the  officer  arresting  the 
debtor  "  to  bring  him  before  the  judge  issuing  the  warrant, 
and  to  keep  him  in  custody  until  he  shall  be  duly  discharged, 
or  committed  as  hereinafter  provided."  If  no  recognizance 
were  taken,  the  sheriff  could  not  be  excused  under  that  law 
for  not  "  keeping'*  the  debtor  in  his  custody,*  or  for  suffering 
an  escape. 

(5.)  The  defendant  did  not  offer  to  prove  that  a  person  was 
selected  by  the  plaintiff  to  execute  the  warrant  as  his  agent ; 
but  that  one  of  the  regular  deputies  of  the  sheriff  not  being 
able  to  attend  to  the  business,  the  sheriff,  at  the  request  of 
the  plaintiff,  appointed  another  person  as  his  special  deputy. 
There  was  no  offer  to  prove  that  this  person  was  named  by  the 
plaintiff,  or  was  known  to  him:  he  was  not  therefore  the 
plaintiff's  agent,  but  the  agent  of  the  shmiff. 

(6.)  For  an  escape  from  an  execution,  or  on  attachment  for 
non-payment  of  costs,  the  sheriff  is  liable  for  the  whole  debt ; 
but  for  an  escape  from  custody  on  mesne  process  and  other 
prooee>lings,  he  is  liable  to  the  extent  of  the  damages  sustained 
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hf  tlie  creditor.  (2  B,  6.  437.)  The  court  charged  that  the 
role  of  damages  was  that  the  sheriff  was  prima  facte  liable 
for  the  amount  of  the  judgment;  but  as  the  defendant 
had  given  evidence  of  Van  Namee's  inability  to  pay  his  debte, 
tiie  jury  should  give  only  such  damage  as  the  plaintiff  had 
sustained  by  the  escape.  This  conforms  to  the  above  statute 
and  to  Patterson  v.  WegterveU,  (17  Wend.  543.) 

(2.)  The  judgment  was  recovered  in  the  supreme  court  of 
this  state,  in  October,  1848,  and  docketed  in  Albany;  the 
warrant  was  obtained  in  the  city  of  New  York,  where  the  do* 
fendant  resided,  but  the  judgment  was  not  docketed  in  the 
latter  city.  The  act  of  1818,  di,  48,  authorized  applications 
for  a  warrant  under  the  non-imprisonment  act  of  1831  to  be 
*'  made  to  any  judge  of  a  court  of  record  in  any  county  in 
which  the  judgtnent,  on  which  the  complaint  is  grounded,  is 
docketed,  and  in  which  the  defendant  resides.''  This  was  an 
enabling  act,  atid  extended  the  right  to  issue  the  warrant  to 
any  judge  of  a  court  of  record  in  the  county  in  which  the  judg-^ 
mcnt  was  docketed  and  the  defendant  resided,  although  the 
judge  should  not  be  of  the  supreme  court,  or  of  the  court  in 
which  the  judgment  was  obtained^  The  act  ol  1831  (§  3)  only 
allowed  the  application  to  be  made  to  a  judge  of  the  court  in 
which  the  suit  was  brought,  or  to  an  ofScer  authorized  to  per* 
form  the  duties  of  such  judge.  Under  it  a  judge  of  a  county 
court  could  not  take  cognizance  of  these  matters  if  the  judg- 
ment were  obtained  in  any  other  court  than  his  own,  unless 
he  was  a  commissioner  appointed  to  perform  the  duties  of  such 
other  court.  The  act  of  1848  repealed  no  part  of  the  act  of 
1831,  but  extended  the  jurisdiction  to  another  class  of  judges — 
to  judges  not  of  the  court  in  which  the  judgmeUt  was  obtained. 
This  latter  class  could  act  only  if  the  judgment  were  docketed 
in  their  county.  But  the  act  of  1831,  allowing  the  applica- 
tion to  be  made  to  any  judge  of  the  court  in  which  the  suit 
was  brought,  remained  in  full  force  and  unaltered ;  so  that 
such  judge  could  act,  whether  the  judgment  were  docketed  in 
ike  ceonty  in  which  he  (the  judge)  was,  or  not 
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(1.)  The  first  objection  remains  to  be  considered.  Thd 
plaintiff's  afl&darit  alleged  that  Van  Namee  was  justly  in-* 
debted  to  him  in  the  sum  of,  &c.,  and  interest  since  30th  Oc-- 
tober,  1848,  upon  a  judgment  rendered  in  the  silpretoe  court 
of  this  state  in  favor  of  the  plaintiff,  against  Van  Namee, 
docketed  with  the  clerk  of  the  county  of  AlbanJ^  on  the  30th 
October,  1848,  for  $2668.18  damages  and  costs,  which  judg-* 
ment  was  founded  upon  an  express  contract,  and  for  which 
demand  and  for  which  judgment  Van  Namee  could  not  be  ar-^ 
rested,  &c. ,'  and  among  other  things,  that  Van  Namee  then 
had  rights  in  action,  debts  and  demands  which  he  reftised  to 
apply  to  the  payment  of  the  judgment.  The  defendant  objects 
that  this  is  not  a  statement  of  facts,  but  of  conclusions  of  lawy 
and  that  the  plaintiff  should  have  set  out  what  the  original 
cause  of  action  was  on  which  the  judgment  was  obtained,  that 
the  court  might  judge  if  it  was  oh  contract,  or  if  it  was  on  the 
causes  of  action  excepted  by  section  2  of  the  act.  The  general 
rule  is  that  a  party  is  to  state  facts,  and  not  conclusions  of 
law,  in  a  pleading  or  a  summary  proceeding.  The  question 
is,  how  is  that  rule  to  be  applied^  and  what,  within  the  mean** 
ing  of  it,  is  a  statement  of  iiEK^ts.  Usually  (and  it  may  be 
said  always)  in  an  indictment-~^the  mofst  precise  of  all  plead* 
ings — ^it  is  sufficient  to  follow  the  words  of  the  statute,  on 
which  the  indictment  is  founded.  On  sumlnary  pj^oceedings 
there  is  no  reason  for  requiring  a  greater  particularity  of  state- 
ment, than  on  an  indictment,  except  that  in  matters  in  which 
an  interest  is  to  be  established,  that  being  a  matter  of  infer^ 
ence  only  to  be  drawn  from  other  facts  to  be  stated,  those  facts 
must' be  stated  :  and  there  may  be  other  similar  exceptions. 

So  in  these  cases,  it  is  not  enough  to  allege  that  the  judg^ 
ment  debtor  is  indebted  on  a  claim  for  which  he,  according  to 
the  provisions  of  the  act  of  1831,  cannot  be  arrested  or  impris- 
oned. That  woidd  be  stating  an  inference  of  law,  without 
furnishing  the  facts  on  which  it  was  grounded.  But  here  the 
plaintiff  did  famish  satisfcu^tory  evidence  that  there  was  a  debt 
due  to  him  frotn  the  defendant,  amounting  to  more  than  ^50, 
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tod  specified  the  nature  and  amount  thereof  as  the  4th  section 
first  requires,  when  he  showed  that  the  defendant  was  indebted 
on  a  judgment  for  a  certain  sum  recovered  on  a  certain  day. 
The  judgment  was  the  debt  due.  The  statement  of  the  judg- 
Inent,  and  that  it  was  recovered  on  an  express  contract,  was  a 
statement  also  of  the  nature  of  the  debt.  The  statute  does 
not  require  the  origin  of  the  debt,  or  its  particulars,  to  be 
proved.  Then  to  show  by  facts  that  the  action  was  one  on 
which  the  defendant  could  not  be  arrested  under  the  first  sec- 
tion of  the  act  of  1831,  the  plaintiff  also  proved  by  his  affidavit 
that  the  judgment  obtained  by  him  was  "  founded  upon  an 
express  contract."  The  first  section  prohibits  an  arrest  or  im- 
prisonment on  civil  process  in  any  suit  for  the  recovery  of 
money  due  upon  any  contract,  express  or  implied.  The  affi- 
davit was  as  full  as  the  statute,  and  followed  its  language. 
To  all^  that  a  contract  was  made  is  to  all^e  a  fact ;  and  it 
is  for  a  jury,  and  not  for  the  court,  to  decide  whether  one  was 
made  or  not.  To  determine  what  the  contract  means  requires 
a  statement  of  its  particulars,  and  as  nearly  as  may  be  of  its 
words  or  language.  That  is  a  question  of  law,  and  is  for  the 
court  to  decide ;  and  therefore  when  the  question  is  what  does 
the  contract  mean,  the  particulars  of  the  contract  must  be  set 
out ;  but  when  the  question  is  whether  the  action  was  on  a 
contract  or  for  a  tort,  any  layman  may  testify  to  it  as  a  fact. 
The  second  section  declares  that  the  first  shall  not  extend  to 
actions  for  fines  or  penalties,  or  on  promises  to  marry,  or  for 
moneys  collected  by  a  public  officer,  &c.  This  is  not  a  part 
of  the  first  section,  nor  even  a  proviso  or  exception  inform  to 
it ;  but  a  separate  clause  intended  to  interpret  the  first,  and  to 
prevent  its  ^^  ea^tension"  to  cases  to  which  it  was  not  intended 
to  be  applied.  In  such  cades,  in  pleading,  it  is  unnecessary  to 
notice  the  qualifying  part  of  the  statute :  it  devolves  on  the 
opposite  party  to  show  it.  The  same  rule  should  be  applied 
here ;  and  as  the  affidavit  is  as  broad  in  its  language  as  that 
used  in  the  prohibitory  section  of  the  act,  it  must  be  deemed 
coestensive  with  it. 
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The  4th  section  of  the  act  of  1831  required  the  atx)re  ptoa£' 
The  5th  section  then  proceeds  as  follows :  "  Upon  stich  proof 
being  made,  to  the  satisfaction  of  the  officer,  &c.  he  shall  issue 
the  warrant."  No  other  proof  than  this  was  necessary.  In 
the  fourth  edition  of  the  revised  statutes  the  introduction  of 
some  amendments  to  the  act  of  1831,  made  in  subsequesit 
years,  may  lead  to  some  confusion,  but  not  if  the  dates  of  the 
several  enactments  are  observed. 

The  judgment  for  the  plaintiff  should  be  affirmed,  with  costs. 

[Nbw  Tobk  Qbnbbal  Tbbm,  December  80, 1867.    MUchell,  Clerke  and  Da- 
vieSf  Justices.] 
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LowBKB  V8.  The  Mayor  &c.  of  the  City  of  New  Tobk. 

The  sapreme  court  has  the  power  to  exercise  such  an  efficient  control  over 
every  proceeding  in  an  action  pending  in  it,  as  effectually  to  protect  eTery 
person  interested  in  the  result,  from  injustice  and  fraud ;  and  it  wffl  not 
allow  itself  to  be  made  the  instrument  of  wrong. 

Ab  a  general  rule,  none  but  the  parties  to  an  action  will  be  allowed  to  meddle 
with  its  management,  or  will  be  recognized  as  having  any  standing  in  court 
in  relation  to  it. 

But  the  comptroller  of  the  city  of  New  York,  being  a  tax-payer  and  an  offiow 
of  the  corporation,  having  charge  of  its  financial  concerns,  may  move  to 
have  a  judgment  alleged  to  have  been  recovered  against  the  city  through 
collusion  with,  and  by  consent  of,  the  city  officials,  set  aside  and  vacated. 
Pbabodt,  J.,  dissented. 

THIS  was  an  appeal,  by  the  plamtiff,  from  an  order  made 
at  a  special  term,  vacating  a  judgment  for  about  $200,000, 
entered  against  the  Mayor  &c.  of  the  city  of  New  York,  in 
favor  of  the  plaintiff.  Upon  an  affidavit  stating  fraud  and 
collusion  in  the  entering  up  of  the  judgment,  upon  a  qvctai 
confession,  signed  by  the  defendant's  attorney,  A.  C.  Flagg, 
the  comptroller  of  the  city,  applied  to  one  of  the  judges  of  the 
court  and  obtained  an  order  to  stay  all  further  prooeedingB^ 
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and  to  compel  the  parties  to  show  cause  why  the  judgment  so 
entered  should  not  be  set  aside  and  the  defendants  be  allowed 
to  make  a  defense  to  the  action.  On  the  day  appointed,  cause 
was  shown  before  Justice  Boosevelt,  at  a  special  tenn  ;  who, 
after  hearing  arguments  of  counsel,  granted  the  order  ap- 
pealed from. 

John  M.  Barbour  J  D.  Dudley  Field,  and  Wnk  Curtis 
Noyes,  for  the  appellant 

James  B.  Whiting^  for  the  respondents. 

Clbrke,  J.  I  presume  that  it  will  not  be  disputed,  even 
by  the  counsel  for  the  plaintiff,  that  it  belongs  to  the  essen- 
tial, inherent  powers  of  this  court  to  exercise  such  an  efficient 
control  over  every  proceeding  in  an  action  pending  in  it,  as 
effectually  to  protect  every  person  actually  interested  in  the 
result,  from  injustice  and  fraud ;  and  that  it  will  not  allow 
itself  to  be  made  the  instrument  of  wrong,  no  less  on  account 
of  its  detestation  of  every  thing  conducive  to  wrong,  than  on 
account  of  that  regard  which  it  is  proper  it  should  entertain 
for  it  own  character  and  dignity.  And  it  will  not  only  rectify 
proceedings  of  this  nature,  when  brought  to  its  notice  by  the 
intervention  of  any  person  having  an  interest  in  the  residt, 
whether  formally  a  party  to  the  action  or  not,  but  it  is  the 
solenm  duty  of  every  judge  upon  the  bench  to  employ  a  vigil- 
ant eye,  without  waiting  for  the  suggestions  of  others,  for  the 
purpose  of  avoiding  and  detecting  the  perpetration  of  wrong 
which  may  be  attempted  by  the  instrumentality  of  l^al  forms. 
And  this  vigilance  should  be  exercised  through  every  stage 
of  the  action,  from  the  issuing  of  the  stunmons  to  the  levying 
of  the  execution.  This  superintendence  and  this  exercise  of 
power  should  indeed  be  regulated  by  a  sound  discretion  and 
with  the  utmost  caution.  Bules,  and  orders,  and  decisions 
of  the  court,  deliberately  made,  should  not  lightly  be  dis- 
Imrbed.    As  a  general  rule,  none  but  the  parties  to  an  action 
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will  be  allowed  to  meddle  with  its  management,  or  will  be 
recognized  as  having  any  standing  in  court  in  relation  to  it. 
When  the  litigants  consist  of  adulte  not  under  restraint,  and 
not  insane,  acting  in  their  own  right,  the  presumption  that 
every  man  is  the  proper  director  of  his  own  interests,  and 
the  serious  inconvenience  that  would  ensue  from  allowing  the 
unsolicited  interference  of  persons  not  interested,  render  it 
expedient  that  the  court  shall  lend  no  attention  to  any  but 
the  parties  on  the  record.  But  even  this  rule  must  yield  to 
the  circumstances  of  the  case.  Even  adult  parties,  appa- 
rently acting  in  their  own  right,  and  presenting  themselves 
apparently  in  the  adverse  position  of  plaintiffs  and  defendants, 
may,  by  seeming  to  adjust  only  their  mutual  rights,  compro- 
mise very  seriously,  and  perhaps  irrecoverably,  the  rights  of 
others. 

The  familiar  instance  in  the  argument  will  at  once  present 
itself.  Where  one  party  confesses  a  judgment  without  con- 
sideration, or  for  too  large  an  amount,  or  where  it  is  not 
made  in  strict  compliance  with  the  directions  of  the  code, 
the  judgment  will  be  set  aside  on  the  application  of  a  party 
not  named  on  the  record,  but  who  is  a  creditor  of  the  de- 
fendant. Now,  on  what  principle  is  this  interference  allowed  ? 
Is  it  merely  because  the  moving  party  has  ako  obtained  a 
judgment  against  the  defendant?  Even  if  this  were  the 
precise  reason,  it  would  be  a  very  palpable  instance  of  recog- 
nizing the  right  of  a  person  not  a  party  to  the  record,  to  claim 
the  interposition  of  the  court  in  regard  to  it ;  but  the  reason 
of  allowing  this  has  no  such  restricted  limits.  In  the  partic- 
ular instance  referred  to,  indeed,  the  court  will  only  hearken 
to  a  judgment  creditor ;  because  it  is  expedient  to  have  his 
claim  judicially  established,  before  it  will  be  judicially  recog- 
nized. But  the  broad  reason  for  the  interference  of  the  court 
is,  that  the  plaintiff  and  defendant,  in  the  fraudulent  confes- 
sion of  judgment,  have  by  their  combined  action  employed 
its  forms  to  accomplish  an  act  which  affects  the  interests  of 
persons  having  an  interest  in  the  disposition  of  the  property 
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affected  by  the  judgment,  and  whenever  thia  is  done,  the  court 
has  the  essential  inherent  power  to  interfere,  although,  as  a 
general  rule,  as  I  hare  said,  in  order  to  avoid  confusion  and 
contention,  it  will  not  do  so  where  the  parties  to  the  record 
are  adults^  acting  in  their  own  rights,  and  are  free  from 
restraint. 

On  the  general  principle  which  I  have  stated,  the  court 
would  never  allow  a  trustee  to  concede  away  any  portion  of 
the  trust  estate  without  ample  consideration ;  and  if  he  were 
a  defendant  in  an  action,  and  was  about  compromising  the 
rights  of  his  cestui  que  trust  by  a  confession,  by  letting  a 
judgment  go  by  default,  or  by  carelessness,  or  even  by  a  pal- 
pably mistaken  view  of  his  duty,  the  court^  at  the  instance 
of  the  person  having  the  beneficial  interest  in  the  controversy, 
would  interpose.  The  power  of  a  trustee  over  the  estate  vest- 
ed in  him  exists  only  for  the  benefit  of  the  cestui  que  trust; 
and  in  equity,  trusts  are  so  regarded  that  no  act  of  a  trustee 
will  be  recognized  as  valid,  which  is  calculated  to  prejudice 
the  cestui  que  trusty  although  a  purchaser  without  notice  will 
be  protected*  Courts  are  equally  jealous  in  watching  all  the 
acts  of  a  trustee  by  which  the  interests  of  the  trust  may  be 
compromised.  The  instances  quoted  by  the  plaintiff's  coun- 
sel, .  in  which  the  court  refused  to  recognise  the  acts  of  unau- 
thorized persons  to  bind  parties  to  a  suit,  have  no  application 
to  this  case.  If  the  comptroller  attempted,  during  the  pro- 
gress of  the  suit,  to  consent,  of  his  own  accord,  to  a  reference 
or  an  arbitration  without  any  authority  from  the  defendants, 
of  course  the  consent  would  not  be  binding  on  them,  and 
would  be  entirely  void ;  but  by  this  application  he  does  no 
such  thing.  As  a  tax- payer,  and  as  an  officer  of  the  corpora- 
tion, particularly  identified  with  the  administration  of  its 
financial  concerns,  he  presents  himself  before  this  court,  and 
informs  us  that  the  defendants,  who  are,  in  fact,  the  mere 
trustees  of  the  property  and  the  other  interests  of  the  people 
of  this  municipality,  the  corporators  of  whom  it  is  composed 
are,  by  their  conduct  in  relation  to  the  plaintiff's  demand, 
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wasting  th^  property  of  their  cestui  que  trtM.  It  is  not 
necessarj  to  suppose  that  this  is  a  case  of  bribery  or  oormp' 
tion  on  the  part  of  the  individtial  members  of  the  common 
oonncil,  or  of  any  other  officers  of  the  city  g'oyemmelit,  or 
that  the  council  of  the  corporation  has  intentionally  betrayed 
the  city.  It  requires  much  stronger  proof  than  I  have  dis- 
covered in  the  papers  before  me,  to  induce  me  to  believe  that 
he  for  a  moment  contemplated  any  injury  to  his  constituents. 
That  officer,  and  even  the  members  of  the  common  council^ 
may  be  sincerely  of  opinion  that  to  litigate  this  claim  would 
involve  the  city  in  considerable  expense,  without  any  reason- 
able hope  of  ultimate  success ;  and,  indeed,  that  seems  to  be 
the  conviction  of  many  others  who  cannot  be  suspected  of 
any  other  Unworthy  motive  to  influence  their  opinion^  But 
it  is  enough  for  us,  on  this  appeal,  to  be  convinced  that  the 
court  below  had  the  power  to  interfere,  and  that  the  evidence 
of  the  facts  on  which  it  might  rightfully  interfere  is  such,  that 
if  they  had  been  presented  to  a  jury,  and  the  jury  had  found 
the  same  way,  their  verdict  would  be  sustained.  The  title 
of  the  plaintiif  had  been  condemned  by  one  court  as  to  part 
of  the  property  to  be  sold,  and  is  now  subject  to  dotibts  which 
can  be  removed  only  by  a  judicial  investigation.  On  the  evi- 
dence a  jury  might  have  found,  as  the  court  below  has,  that 
the  value  of  the  property  was  excessively  overrated.  The  ob- 
jections that  by  the  terms  of  the  resolution  of  the  corporation, 
the  contract  was  not  then  completed,  but  waj»  to  be  made  in 
form  by  the  comptroller,  also  deserves  consideration. 

These  matters  seem  to  have  been  overlooked  at  the  trial. 
As  they  should  be  re-examined,  we  express  no  formal  opinion 
upon  them.  The  form  of  the  judgment  is  also  incorrect 
The  payment  by  the  defendants  should  have  been  required  on 
the  plaintiff's  executing  and  delivering  to  the  defendants,  (or 
filing  in  court  for  them,  if  they  refuse  to  receive  it,)  a  war- 
ranty deed  of  the  premises,  free  from  all  incumbrances,  except 
as  excepted  in  the  contract,  and  with  a  good  title  in  all  other 
respects.    Justice  to  all  parties  would  be  best  promoted  by 
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modifying  the  order  below,  and  allowing  the  answer  and  sub- 
sequent proceedings  to  be  set  aside,  provided  the  comptroller, 
or  any  other  tax-payer  who  may  be  substituted  in  his  place, 
shall,  within  thirty  days  after  receiving  a  written  notice  of  the 
entry  of  this  modified  order,  file  an  original  complaint  as  a 
tax-payer,  corporator  or  otherwise,  on  behalf  of  himself  and 
others,  setting  forth  such  matters,  and  making  such  parties, 
and  praying  such  relief  in  the  premises,  as  he  may  be  ad- 
Tised.  In  the  meantime  let  the  plaintiff's  proceedings  in 
this  action  be  stayed;  and  if  another  suit  sh^l  be  com- 
menced, as  above  provided  for,  let  the  plaintiff's  proceedings 
be  further  stayed  until  the  final  decree  in  the  other  suit.  Let 
the  plaintiff  in  the  new  suit  give  security  in  the  amount 
of  $5000. 

Mitchell,  P.  J.,  concurred. 

Peabodt,  J.,  (dissenting.)  If  there  is  any  evidence  of 
fraud  or  collusion  in  this  case,  there  certainly  is  none  connect- 
ing the  plaintiff  with  it.  The  circumstances  of  suspicion 
attach  only  to  the  acts  of  others,  to  which  he  was  not  neces^ 
sarily,  and  is  not  shown  to  have  been,  a  party.  I  think, 
however,  that  there  is  no  satisfactory  evidence  of  fraud  or 
collusion  on  the  part  of  any  one,  not  even  of  those  with 
whom  he  dealt ;  and  in  this,  as  I  understand  the  opinion  of 
my  brethren,  I  concur  with  them.  I  am  unable,  however,  to 
proceed  with  them  to  the  conclusion  at  which  they  have 
arrived.  The  question  of  fraud  and  collusion  being  disposed 
of,  tiie  only  one  remaining  is  that  of  error  in  the  judgment ; 
and  whether  there  be  or  be  not  error,  is  a  question  which  can- 
not be  tried  in  this  manner.  It  can  properly  be  tried  on  an 
appeal  from  the  judgment,  and  only  in  that  manner.  But  if 
the  relief  asked  could  properly  be  had  on  motion,  it  could  be 
had  only  on  the  application  of  a  party  to  the  record,  against 
whom  the  erroneous  judgment  was  rendered.  If  in  a  suit  by 
A.  fi^ainst  B.,  injustice  be  done  the  latter  by  judgment  thsreia, 
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he  alone  can  have  relief  against  it.  Whether  the  remedy  be 
by  appeal  or  by  motion,  the  party  injured  alone  is  entitled  to 
it ;  and  an  application  on  behalf  of  a  third  person,  not  a  party 
to  the  proceedings,  cannot  properly  be  entertained.  Mr. 
Flagg,  in  contemplation  of  law,  is  a  stranger  to  this  suit.  His 
official  relation  to  the  city  gives  him  no  right  here,  and  he 
has  no  standing  in  court  to  make  this  motion. 

The  city  might  make  it  if  it  desired  to,  and  would  be  en- 
titled to  be  respectfully  heard  on  the  merits ;  and  if  it  pro- 
duced only  the  same  evidence  which  is  now  before  us  on  the 
motion  of  Mr.  Flagg,  it  would  be  entitled  only  to  have  it 
respectfully  denied. 

It  has  been  said  that  a  corporator  and  tax-payer  can  main- 
tain an  action  in  such  a  case  on  behalf  of  himself  and  others, 
corporators  and  tax-payers,  similarly  related,  to  the  subject  of 
the  litigation ;  and  the  doctrine  has  the  sanction  of  several 
cases  in  this  court :  all  of  them,  however,  in  this  district,  and 
all  of  them  relating  to  the  corporation  of  the  city  of  New 
York.  Whether  this  doctrinO'  will  ever  receive  the  sanction 
of  a  court  beyond  the  boundaries  of  this  judicial  district,  and 
whether  in  this  district  it  will  ever  be  sustained  as  to  any  cor- 
poration except  that  of  the  city  of  New  York,  (most  worthy 
and  most  wronged,)  may  very  well  be  doubted.  The  weight 
of  judicial  authority,  even  here,  is  not  decidedly  in  its  favor, 
as  is  shown  by  the  very  masterly  review  of  the  cases  by  Mr. 
O'Conor,  in  the  case  of  Wetmore  v.  Stortfj  (22  Barb.  447.) 

The  most  that  can  be  said  in  favor  of  it,  in  the  light  that 
he  has  thrown  on  the  subject,  is  that  the  proposition  finds 
some  support,  but  is  left  in  doubt  on  authority,  even  here. 
But  that  doctrine,  if  sustained,  is  far  from  affording  sanction 
to  a  proceeding  like  this.  That  a  person  not  a  party  to  a 
judgment,  but  only  remotely,  and  to  a  very  trifling  extent, 
interested  in  its  consequences,  may,  in  the  absence  of  fraud 
or  coUusion,  without  the  assent  of  either  party  to  it,  and  in 
spite  of  their  combined  opposition,  in  a  suit  even  in  his  own 
name,  set  it  aside,  not  only  as  to  himself,  but  as  to  thou- 
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sands  of  others  similarly  situated,  without  the  cooperation, 
or  even  consent,  of  any  one  of  them,  is  a  doctrine  which,  if  it 
be  law,  is  certainly  not  to  be  extended  on  any  slight  provoca- 
tion. But  when  such  a  person  asks,  without  the  formality  or 
responsibility  of  a  suit  in  his  own  name  even,  to  thrust  him- 
self between  the  plaintiff  and  defendant  in  the  original  suit, 
and  on  a  motion  against  both,  and  in  spite  of  their  strenuous 
resistance,  to  have  a  judgment  set  aside  for  his  own  conven- 
ience or  pleasure,  a  new  position  is  taken ;  a  novel  attitude 
surely  is  assumed,  and  one  hitherto  unknown  to  the  course 
and  practice  of  the  law.  There  is  no  claim  of  any  precedent 
for  this  proceeding.  But  it  may  be  said  that  the  novelty  of 
the  case  is  but  a  feeble  argument  against  it;  and  such  a 
remark,  I  fear,  is  not  inconsistent  with  the  spirit  of  the  times. 
My  own  opinion,  however,  will  not  affect  the  result  in  this 
case ;  and  with  a  consciousness  of  this,  and  in  the  absence 
of  any  urgent  reason  to  wander  therefrom,  I  must  be  ex- 
cused the  indulgence  of  a  desire,  (eccentric  though  it  may  be,) 
to  keep  within  a  path  hitherto  not  entirely  untrodden,  but 
which  has  at  least  been  explored ;  and  within  sight  of  some 
of  the  recognized  landmarks  of  the  law. 

I  think  that  the  order  of  the  court  below  should  be  re- 
versed and  the  motion  denied,  and  that  the  judgment  orig- 
inally entered  should  be  allowed  to  stand — at  least  until  some 
party  to  it  shall  arise  to  question  it. 

Order  modified. 

[Nbw  York  Obhei^al  Tbbm,  December  7, 1857.    MiUMl^  Clerke  and  Feet- 
body,  Justices.] 
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Jonathan  Leumon,  plaintiff  in  error,  vs.  The  People,  ex 
rel,  Louis  Napoleon,  defendant  in  error. 

L.,  a  citizen  of  Virginia,  being  the  owner  of  eight  slayes,  arrived  with  them  in 
a  steamer,  at  New  York,  with  the  intention  of  transhipping  them  there  for 
Texas,  whither  he  was  going  to  reside ;  and  meaning  to  remain  in  New 
York  only  until  a  yessel  could  be  procured,  to  continue  their  journey.  The 
Blares  were  landed,  and  the  next  day  were  brought  before  the  court  by 
hfdbetu  corpus.  Held  that  under  the  existing  laws  they  were  A-ee,  and  were 
entitled  to  be  discharged. 

Comity  does  not  require  any  state  to  extend  any  greater  privileges  to  the 
citizens  of  another  state  than  it  grants  to  its  own.  As  the  state  of  New 
York  does  not  allow  its  own  citizens  to  bring  a  slave  here,  even  in  ^ronn^ii, 
and  to  hold  him  as  a  slave,  for  any  portion  of  time,  it  cannot  be  expected  to 
allow  the  citizens  of  another  state  to  do  so.     Per  Mttchell,  P.  J. 

The  clause  of  the  constitution  of  the  United  States  giving  to  congress  power 
to  regulate  commerce  with  foreifoi  nations  and  among  the  several  states, 
and  with  the  indian  tribes,  confers  no  power  <m  congress  to  declare  the 
gtaius  which  any  person  shall  sustain  while  in  any  state  of  the  union. 

This  power  belonged,  originally,  to  each  state,  by  virtue  of  its  sovereign  and 
independent  character,  and  has  never  been  surrendered.  It  is  therefore 
retained  by  each  state,  and  may  be  exercised  as  well  in  relation  to  persons 
in  transitu  as  in  relation  to  those  remaining  in  the  state. 

The  power  to  regulate  commerce  may  be  exercised  over  individuals  as  pas- 
sengers, only  while  on  the  ocean,  and  until  they  come  under  state  jurisdic- 
tion.   It  ceases  when  the  voyage  ends,  and  then  the  state  laws  control. 

THIS  is  a  writ  of  certiorari  issued  out  of  this  court,  for 
the  purpose  of  reviewing  an  order  made  November  13, 
1862,  by  the  Hon.  Elijah  Paine,  then  a  justice  of  the  superior 
court  of  the  city  of  New  York,  upon  a  habeas  corpus  allowed 
by  him,  to  inquire  touching  the  detention  of  eight  colored 
persons,  to  wit:  one  man,  two  women  and  five  children, 
Jonathan  Lemmon,  the  plaintiff,  having  been  served  with  scud 
habeas  corpus,  made  a  return  thereto,  which  stated  that  Juliet 
Lemmon,  the  plaintiff's  wife,  was  and  had  been  for  several 
years  a  citizen  and  resident  of  the  state  of  Virginia ;  that  the 
said  eight  persons  were  her  slaves,  inherited  and  owned  by 
her,  and  held  to  labor  by  her  as  her  slaves  in  that  state,  under 
and  by  virtue  of  the  laws  thereof ;  that  intending  to  go  with 
her  said  slaves  from  Virginia  to  the  state  of  Texas  as  an  ulti-i 
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mate  destination,  she  necessarily  took  passage  with  her  said 
sLaves  on  board  a  certain  steamship  called  the  City  of  Bich- 
mond,  at  Norfolk,  in  the  state  of  Virginia,  bound  for  the 
state  of  Texas  aforesaid ;  that  by  the  laws  of  Texas,  she,  the 
said  Jnliet,  was  and  would  be  entitled  to  the  said  slaves  and 
to  their  service  or  labor,  in  like  manner  as  she  was  entitled  to 
the  same  by  the  laws  of  Virginia ;  that  she  was  compelled 
by  necessity  to  touch  or  land  at  the  harbor  of  New  York, 
without  remaining  or  intending  to  remain  longer  than  neces- 
sary ;  that  she  did  not  bring  the  said  slaves  into  the  state 
of  New  York  to  remain  therein,  or  in  any  manner  or  for  any 
purpose  whatever,  except  in  transitu  from  the  state  of  Vir- 
ginia to  the  state  of  Texas  as  aforesaid,  through  the  port  or 
harbor  of  New  York,  on  board  of  said  steamship ;  that  the 
said  slaves  so  passing  from  Norfolk  on  board  said  steamship 
never  touched,  landed  in,  or  came  into  the  harbor  of  New 
York,  except  for  the  mere  purpose  of  such  passage  as  afore- 
said ;  and  that  the  said  Juliet  Lemmon  was  so  on  her  way, 
in  transitu  as  aforesaid,  with  the  said  eight  slaves  in  her  cus- 
tody and  possession  when,  on  the  6th  day  of  November,  1852, 
the  said  writ  of  habeas  corpus  was  served  upon  her. 

The  relator  demurred  to  the  return,  on  the  ground  that 
the  facis  stated  in  it  did  not  constitute  a  l^al  cause  for  the 
restraint  of  the  liberty  of  the  colored  perBona;  and  after 
argument,  Justice  Paine,  by  his  final  order,  dated  November 
13,  1852,  liberated  them  from  Mrs.  Lemmon's  custody,  and 
ordered  them  to  be  set  at  liberty.  See  the  case  below,  5  Sand. 
S,  a  B.  681. 

This  method  of  review  (by  certiorari)  is  regulated  by  the 
revised  statutes.     (Part  3,  cA.  9,  tit.  1,  art.  2,  §  69,  dc.) 

H.  D.  Lapaugh  and  C.  O*  Conor,  for  the  plaintiff  in  error. 
1.  The  ancient  general  or  common  law  of  this  state  authorized 
the  holding  of  negroes  as  slaves  therein.  The  judiciary  never 
had  any  constitutional  power  to  annul,  repeal  or  set  aside  this 
law ;  and,  consequently,  it  is  only  by  force  of  some  positive 
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enactmetxt  of  the  legislative  authority,  that  one  coming  into  our 
territory  with  such  slaves  in  his  lawful  possession  could  suffer 
any  loss  or  diminution  of  his  title  to  them  as  his  property. 

II.  The  unconstitutional  and  revolutionary  anti-slavery 
resolutions  of  April,  1857,  cannot  retroact  so  as  to  affect  this 
case.  Prior  to  that  time,  no  legislative  act  of  this  state  had 
ever  declared,  that  to  breathe  our  air  or  touch  our  soil  should 
work  emancipation,  ipso  facto;  nor  had  any  statute  been 
enacted  which,  by  its  true  interpretation,  denied  to  our  fellow 
citizens  of  other  states  an  uninterrupted  transihis  through  our 
territory  with  their  negro  slaves.  (1.)  Independently  of  the 
special  injunctions  and  guaranties  of  the  federal  constitution, 
the  comity  between  the  states  of  the  American  union  should 
be,  and  upon  the  true  principles  of  inter-state  jurisprudence 
is,  of  the  most  intimate  and  cordial  kindi  (2.)  Inter-state 
comity,  in  its  simplest  form,  awards  a  free  transit  to  members 
of  a  friendly  state  with  their  families  and  rights,  of  property, 
without  disturbance  of  their  domestic  relations.  (Curtis^ 
Arg.  18  Pick.  195,  and  cases  cited,  5  Sand,  710.  4  Scam. 
467,  468.)  (3.)  Whatever  others  may  do,  no  American  judge 
can  pronounce  slave  property  an  exception  to  this  rule,  upon 
the  general  ground  that  slavery  is  immoral  or  unjust.  Every 
American  citizen  is  bound  by  the  constitution  of  the  United 
States  to  regard  it  as  being  free  from  any  moral  taint  which 
could  affect  its  claims  to  legal  recognition  and  protection,  so 
long  as  any  state  in  the  union  shall  uphold  it.  (4)  The 
words  "  imported,  introduced,  or  brought  into  this  state,"  in 
the  statute,  (2  jB.  ^S'.  part  1,  tit.  7,  §§  1,  16,)  unless  extended 
in  a  manner  violative  of  all  the  principles  above  contended 
for,  and  beyond  their  fair  import,  do  not  apply  to  the  transitua 
of  a  slave  in  custody  of  his  owner,  an  American  citizen,  quietly 
passing  through  this  stite  on  lawful  occasion  and  without  un- 
necessary  delay. 

III.  The  state  of  New  York  cannot  restrain  a  citizen  of  the 
United  States  from  peaceably  passing  through  her  territory 
with  his  slaves  or  other  property,  on  a  lawfrd  visit  to  a  state 
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where  slavery  is  allowed  by  law.  (1.)  Congress  has  power 
^^  to  regulate  commerce  with  foreign  nations,  and  among  the 
several  states  and  with  the  indian  tribes."  (Const,  V,  S,y 
art.  Ij  §  8,  subd.  3.)  (2.)  This  power  is  absolutely  exclusive 
in  congress,  so  that  no  state  can  constitutionally  enact  any 
regulation  of  commerce  between  the  states,  whether  congress 
has  exercised  the  same  power  over  the  matter  in  question  or 
left  it  free.  {Passenger  cases,  7  How.  U,  S,  JR.  572.  Id. 
400,  per  McLean,  J.  Id.  410,  431,  per  Wayne,  J.,  and 
the  Court.  Id.  455,  per  McKinley,  J.  City  of  New  York 
V.  MUn,  li  Peters,  158,  159,  156,  per  Story,  J.  7  Cashing, 
299,  317,  Sim's  case,  per  Shaw,  Ch.  J.)  At  all  events,  the 
states  have  not  reserved  the  right  to  prohibit  and  thus  de- 
stroy commerce  or  any  portion  of  it  The  proposition  in- 
volved in  this  case  is  that  a  citizen  of  Virginia,  in  possession 
of  his  slave  property,  cannot  pass  through  the  navigable  wa^ 
ters  of  a  non-slaveholding  state  on  board  of  a  coasting  steamer 
enrolled  and  licensed  under  the  laws  of  congress,  without 
having  his  vessel  arrested  under  state  law,  and  his  property 
torn  from  him  by  force  of  Lord  Mansfield's  obiter  dictum  in 
Somerseti^s  case,  2  Hogg.  107.  {Gibbons  v.  Ogden,  9  WTiea-- 
ton,  1.  Com.  V.  Fitzgerald,  7  Law  Rep.  381.)  The  case  in 
1  Parker's  Cr.  Cos.  69,  {In  Re  Kirk,)  cannot  be  upheld. 
The  proposition  cannot  be  maintained.  Each  state  is  required 
to  give  full  faith  and  credit  to  the  public  acts  of  eveiy  other. 
{Art.  4,  §  1.)  To  surrender  to  every  other,  fugitives  from  its 
justice,  or  from  any  personal  duty.  {Art.  4,  §  2,  subd.  2,  3.) 
No  privily  or  immunity  belonging  to  a  citizen  of  one  state 
can  be  invaded  by  any  other  state.  {Id.  %  1.)  Commerce 
between  the  states  is  placed  under  the  exclusive  control  of 
congress.  {Art.  1,  §  8,  subd.  3.)  And  congress  itself  is  for- 
bidden to  impose  any  burthen  on  the  external  trade  of  a  par- 
ticular state,  or  to  burthen  or  prefer  it  in  any  way.  {Const, 
art.  1,  §  8,  svld,  2 ;  §  9,  siAd.  5.)  It  seems  to  have  been  uni- 
iversally  conceded  until  the  present  case,  and,  at  all  events,  it 
JB  clear  in  law,  that  a  citizen  of  any  state  in  the  union  nuyr 
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freely  pass  through  an  intermediate  state  to  the  territory  of  a 
third  without  sacrificing  any  of  his  rights.  (18  Pick^  224,  5, 
per  Shato,  Ch,  J,  Willard  v.  People^  4  Scam,  468,  per  cur, 
SeweU's  slaves,  3  Am,  Jur,  406,  7.  7  How,  U,  8,  R,  461.) 
(3.)  The  word  "  commerce,"  as  it  is  used  in  this  constitutional 
grant  of  exclusive  power  to  congress,  includes  the  transporta- 
tion of  persons,  and  the  whole  subject  of  intercourse  between 
our  citizens  of  diiferent  states  as  well  as  between  them  and 
foreigners.  Consequently,  no  state  can  impose  duties,  imposts 
or  burthens  of  any  kind,  much  less  penal  forfeitures,  upon  the 
citizens  of  other  states  for  passing  through  her  territories  with 
their  property,  nor  can  any  state  interrupt  or  disturb  them  in 
such  passage.  {Passenger  cases,  7  HowarcTs  U.  S.  R,  572. 
Id.  401, 405, 407,  per  McLean,  J,  Id.  412, 413, 430, 432, 434, 
435,  per  Wayne,  J,,  and  by  the  court.  Id.  450,  451,  per  Ca- 
tron, J,  Id.  453,  per  McKMey,  J.  Id.  461  to  463, 4th  point, 
464,  per  Orier,  J,  Orovesv.  Slaughter,  15  Peters,  510,  511, 
513,  515,  516,  in  point  as  to  slaves,  per  Baldwin,  J,  See 
Argt.ofMr.  Clay,  15  Peters,  489  ;  Mr.  Webster,  495  ;  R,  .J 
Walker  contra,  appendix,  48  and  onward.  Gibbons  v.  Og- 
den,  5  Peters'  Cond.  567,  curia,  per  Marshall,  J,)  (4.)  This 
doctrine  does  not  preclude  a  state  from  exercising  absolute 
control  over  all  trading  of  any  kind  within  her  borders ;  nor 
from  any  precautionary  regulations  for  the  preservation  of  her 
citizens  or  their  property  from  contact  with  any  person  or 
thing  which  might  be  dangerous  or  injurious  to  their  health, 
morals  or  safety.  (7  How.  402, 403, 406, 408,  per  McLean,  J, 
Id,  417,  424,  426  to  428,  per  Wayne,  J,  Id,  457,  per 
Orier,  J,  14  Peters,  615,  per  Baldwin,  J,  16  id,  625, 
per  Story,  J,  5  How,  569,  570,  571.  Oibbons  v.  Ogden^  9 
Wheat.  1.     5  Peter s\  Cond.  578.) 

IV.  The  constitutional  guaranty  to  "  the  citizens  of  each 
state"  that  they  "  shall  be  entitled  to  all  privileges  and  immu- 
nities of  citizens  in  the  several  states,"  {art.  4,  §  2,  subd.  1,) 
aflfords'the  citizen  of  any  state,  peacefuUy  passing  through 
another,  a  right  to  immunity  from  such  disturbance  as  the 
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plaintiff  suffered  from  the  order  now  under  review.  (1.)  This 
section  would  lose  much  of  its  force  and  beneficial  effect  if  it 
were  confitrued  to  secure  to  the  non-resident  citizen  in  trav- 
eling through  a  state,  only  such  '^  rights"  as  such  state  may 
allow  to  its  own  citizens.  Its  object  was  to  exempt  him  from 
state  power,  not  to  subject  him  to  it.  (2.)  The  section  is  not 
to  be  thus  narrowed  The  constitution  recognizes  the  legal 
character  "  citizen  of  the  United  States"  as  well  as  citizen  of 
a  particular  state.  {Art  1,  §  3,  subd,  3 ;  art,  2,  §  1,  stibd,  5.) 
The  latter  term  refers  only  to  domicil,  for  every  citizen  of  a 
particular  state  is  a  citizen  of  the  United  States.  And  the 
object  of  this  section  was  to  secure  to  the  citizen,  no  matter  in 
what  state  he  might  be  domiciliated,  the  general  privileges 
and  immunities  which,  in  the  very  nature  of  citizenship,  as  re- 
cognized and  established  by  the  federal  constitution,  belonged 
to  that  status;  so  that  by  no  partial  and  adverse  legislation 
of  a  state  into  which  he  might  go  as  a  stranger  or  a  sojourner 
could  he  be  deprived  of  them.  It  is  a  curb  set  upon  state 
legislation,  harmonizing  with  the  provision  which  extends  the 
aegis  of  the  federal  judiciary  to  the  non-resident  citizen  in  all 
controversies  between  him  and  the  citizens  of  the  state  in 
which  he  may  be  temporarily  placed.  {Const,  art.  3,  §  2.  Per 
Curtis^  J.,  19  How.  580.)  (3.)  This  section,  like  its  brother 
in  the  judicial  article,  applies  only  to  the  stranger.  The  mo- 
ment a  citizen  of  Virginia,  ceasing  from  his  journey,  sits  down 
in  the  state  of  New  York  without  the  intent  of  leaving,  or 
makes,  in  fact,  any  stay  beyond  the  reasonable  halt  of  a  way- 
farer, he  becomes  a  citizen  of  New  York,  and  relinquishes  all 
benefit  from  these  important  guaranties  of  the  federal  consti- 
tution. (4)  By  the  comity  of  civilized  nations,  the  stranger 
is  allowed  to  pass  through  a  friendly  territory  without  molest- 
ation. Even  belligerents  are  allowed  to  pass  their  armies  over 
a  friendly  neutral  territory.  (  Vattel^  b.  3,  ch.  7,  §§  119  to  127. 
See  VaUel,  b.  2,  ch.  8,  §§  108  to  110;  ch.  10,  §§  132  to  134.) 
The  object  of  this  section  was  to  secure  to  the  citizen  of  the 
United  States  all  the  general  privileges  and  immunities  of  a 
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ottized  of  the  United  States,  whilst  temporarily  and  necessarily 
witbin  a  state  other  than  that  of  his  domicil.  One  of  these  is 
ta  he  free  from  all  htirthens  and  taxation  whatever,  for,  upon 
general  principles^  taxation  is  only  imposed  on  residents  or  on 
dealings ;  another  is  to  be  free  from  local  class  legislation,  for 
as  a  Wayfarer  he  cannot  be  a  member  of  any  body  of  persons 
organized,  governed  or  defined  as  a  class  under  the  state  law. 
The  words  "  privilege  and  immunity'  are  here  used  essentially, 
though  perhaps  not  exclusively,  in  a  passive  sense.  The  object 
is  not  to  compel  states  to  give  strangers  the  same  "  rights" 
which  they  award  to  their  own  citizens ;  but  to  exempt  the 
stranger  from  burthens  or  obstructions  of  any  kind.  To  stop 
has  vessel  or  his  carriage  in  transitu  and  carry  off  his  negro 
servant — recognized  as  his  property  by  the  laws  of  his  own 
state  and  the  federal  constitution — is  a  manifest  invasion  of 
his  just  "  privileges  and  immunities." 

V.  The  general  doctrines  of  the  court  in  Dred  Scott's  case 
must  be  maintained,  their  alleged  novelty  notwithstanding. 

VI.  It  is  highly  fit  that  the  court  below  should  be  corrected 
in  the  view  which  it  has  taken  of  this  matter,  since  the  doc- 
trine laid  down  by  it  is  inconsistent  witb  the  peace  of  this 
country  and  the  rights  of  other  states.  (Per  Lord  Stowell^ 
1  Dodson,  99.) 

W,  M.  Evarts,  for  tne  people.  I.  The  writ  of  habeas  corpus 
belongs  of  right  to  every  person  restrained  of  liberty  within  this 
state,  under  any  pretense  whatsoever,  unless  by  certain  judicial 
process  of  federal  or  state  authority.  (1  R.  8,  663,  §  21.) 
This  right  is  absolute  (1)  against  legislative  invasion,  and 
(2)  against  judicial  discretion.  (Const,  art  1,  §4.  1  5.  S.  565, 
§  31.)  In  behalf  of  a  human  being,  restrained  of  liberty 
within  this  state,  the  writ,  by  a  legal  necessity,  must  issue. 
The  office  of  the  writ  is  to  enlarge  the  person  in  whose  behalf 
it  issues,  unless  legai  cause  be  shown  for  the  restraint  of  lib- 
erty or  its  continuation ;  and  enlargement  of  liberty,  unless 
such  cative  to  the  contrary  be  shown,  flows  from  the  writ  by 
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the  same  legal  necessity  that  required  the  writ  to  be  issxied. 
(1  B.  S,  567,  §  39.) 

II.  The  whole  question  in  the  case,  then,  is,  does  the  rela- 
tion of  slave  owner  and  slave,  which  subsisted  in  Virginia  be- 
tween Mrs.  Lemmon  and  these  persons  while  there,  attend 
upon  them  while  commorant  within  this  state,  in  the  course  of 
travel  from  Virginia  to  Texas,  so  as  to  furnish  "  legal  cause" 
for  the  restraint  of  liberty  complained  of,  and  so  as  to  compel 
the  authority  and  power  of  this  state  to  sanction  and  maintain 
such  restraint  of  liberty.  (1.)  Legal  cause  of  restraint  can  be 
none  other  than  an  authority  to  maintain  the  restraint  which 
has  the  force  of  law  within  this  state.  Nothing  has,  or  can 
claim,  the  authority  of  law  within  this  state,  unless  it  pro- 
ceeds, 1.  From  the  sovereignty  of  the  state,  and  is  found  in  the 
constitution  or  statutes  of  the  state,  or  in  its  unwritten  common 
(or  customary)  law;  or  2.  From  the  federal  government, 
whose  constitution  and  statutes  have  the  force  of  law  within 
this  state.  Bo  far  as  the  law  of  nations  has  force  within  this 
state,  and  so  far  as  "  by  comity"  the  laws  of  other  sovefreign- 
ties  have  force  within  this  state,  they  derive  their  efficacy,  not 
from  their  own  vigor,  but  by  administration  as  a  part  of  the 
law  of  this  state.  (Story's  Conjl.  of  Laws,  §§  18,  20,  23,  25, 
29,  33,  35,  37,  38.  Bank  of  Augusta  v.  Harle,  13  PeterSy 
519,  589.  Dalrymple  v.  Dairy mple,  2  Hagg.  Consist.  B.  59. 
Dred  ScoU  v.  Sandford,  19  How,  460,  1,  486,  7.)  (2.)  The 
constitution  of  the  United  States,  and  the  federal  statutes,  give 
no  law  on  the  subject.  The  federal  constitution,  and  legisla- 
tion under  it,  have,  in  principle  and  theory,  no  concern  with 
the  domestic  institutions,  the  social  basis,  the  social  relations, 
the  civil  conditions,  which  obtain  within  the  several  states. 
The  actual  exceptions  are  special  and  limited,  and  prove  the 
rule.  They  are,  1.  A  reference  to  the  civil  conditions  obtain- 
ing within  the  states  to  furnish  an  artificial  enumeration  of 
persons  as  the  basis  of  federal  representation  and  direct  taxa- 
tion distributively  between  the  states.  2.  A  reference  to  the 
political  rights  of  suffitige  within  the  states,  as,  respectively^ 
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supplying  the  basis  of  the  federal  suffrage  therein.  3.  A  pro- 
vision securing  to  the  citizens  of  every  state  within  every  other 
the  privileges  and  immunities  (whatever  they  may  be)  accord- 
ed in  each  to  its  own  citizens.  4.  A  provision  preventing  the 
laws  or  regulations  of  any  state  governing  the  civil  condition 
of  persons  within  it,  from  operating  upon  the  condition  of 
persons  "  held  to  service  or  labor  in  one  state,  under  the  laws 
thereof,  escaping  into  another."  {Consti  U,  S.  art.  1,  §  2, 
8ubd.  1  and  3 ;  art  4,  §  2,  mbd.  1  and  3.  Laws  of  slave 
states,  and  of  free  states,  on  slavery.  Ex  parte  Simmons,  4 
W.  C.  C,  R,  396.  Jones  v,  Van  Zandt,  2  McLean,  597. 
Oroves  v.  Slaughter,  15  Peters,  506,  508,  510.  Prigg  v. 
Penn,  16  id  611,  612,  622,  623,  625.  Strader  v.  Graham, 
10  Hoiv.  82,  93.  New  York  v.  Miln,  11  Peters,  136.  Dred 
Scott  V.  Sandford,  19  How,  452, per  Ch,  J,;  Nelson  J,,  459, 
461 ;  Campbell,  J,,  508,  9,  516,  17.)  None  of  these  provis- 
ions, in  terms  or  by  any  intendment,  support  the  right  of  the 
slave  owner  in  his  own  state  or  in  any  other  state,  except  the 
last.  This,  by  its  terms,  is  limited  to  its  special  case,  and  ne- 
cessarily excludes  federal  intervention  in  every  other.  (3.)  The 
common  law  of  this  state  permits  the  existence  of  slavery  in 
no  case  within  its  limits.  {Const,  art,  1,  §  17.  Somersett's 
case,  20  How,  St,  Trials,  79.  Knight  v.  Wedderbum,  id,  §  2. 
Forbes  v.  Cochrane,  2  B,  &  C,  448.  Shanley  v.  Harvey,  2 
Eden,  126.  The  Slave  Grace,  2  Hagg,  Adm,  118, 104  St<y' 
ry's  Confl,  Laws,  §  96.  Co,  LiU,  124  b,  (4.)  The  statute 
law  of  this  state  effects  an  universal  proscription  and  prohibi- 
tion of  the  condition  of  slavery  within  the  limits  of  the  state. 
(1  R,  S.  656,  §  1 ;  659,  §  16.  2  id.  664,  §  28.  Dred  ScoU 
V.  Sandford,  19  How,  591-595.    Laws  of  1857,  p,  797.) 

III.  It  remains  only  to  be  considered  whether,  under  the 
principles  of  the  law  of  nations,  as  governing  the  intercourse 
of  iriendly  states,  and  as  adopted  and  incorporated  into  the 
administration  of  our  municipal  law,  comity  requires  the  re- 
cognition and  support  of  the  relation  of  slave  owner  and  slave 
between  strangers  passing  through  our  territory,  notwithstand- 
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ing  the  absolute  policy  and  comprehensive  legislation  which 
prohibit  that  relation  and  render  the  civil  condition  of  slavery 
impossible  in  our  own  society.  The  comity,  it  is  to  be  ob- 
served, under  inquiry,  is  (1)  of  the  state  and  not  of  the  court, 
which  latter  has  no  authority  to  exercise  comity  in  behalf  of 
the  state,  but  only  a  Judicial  power  of  determining  whether 
the  main  policy  and  actual  legislation  of  the  state  exhibit  the 
comity  inquired  of;  and  (2)  whether  the  comity  extends  to 
yielding  the  affirmative  aid  of  the  state  to  maintain  the  mas- 
tery of  the  slave  owner  and  the  subjection  of  the  slave.  {8tor. 
Confl.  Laws,  §  38.  Bank  of  Augusta  v.  Earle,  13  Pet  589. 
Dred  Scott  v.  Sandford,  19  How.  591.)  (1.)  The  principles, 
policy,  sentiments,  public  reason  and  conscience,  and  authori- 
tative will  of  the  state  sovereignty,  as  such,  have  been  expressed 
in  the  most  authentic  form,  and  with  the  most  distinct  mean- 
ing, that  slavery,  whencesoever  it  comes,  and  by  whatsover 
casual  access,  or  for  whatsoever  transient  stay,  shall  not  be 
tolerated  upon  our  soil.  That  the  particular  case  of  slavery 
during  transit  has  not  escaped  the  intent  or  effect  of  the  legis- 
lation on  the  subject,  appears  in  the  express  permission  once 
accorded  to  it,  and  the  subsequent  abrogation  of  such  permis- 
sion. (1  B.  S,  part  1,  ch,  20,  tit.  7,  §§  6,  7.  Bepealing  act, 
Laws  of  1841,  cA.  247.)  Upon  such  a  declaration  of  the  prin- 
ciples and  sentiments  of  the  state,  through  its  legislature,  there 
is  no  opportunity  or  scope  for  judicial  doubt  or  determination. 
{Story's  Confl.  Laws,  §§  36, 37,  23,  24.  Vattel,  p.  1,  §§  1, 2.) 
(2.)  But,  were  such  manifest  enactment  of  the  sovereign  will 
in  the  premises  wanting,  as  matter  of  general  reason  and  uni- 
versal authority,  the  status  of  slavery  is  never  upheld  in  the 
case  of  strangers,  resident  or  in  transit,  when  the  domestic 
laws  reject  and  suppress  such  status  as  a  civil  condition  or  so- 
cial relation.  The  same  reasons  of  justice  and  policy  which 
forbid  the  sanction  of  law  and  the  aid  of  public  force  to  the 
proscribed  status  among  our  own  population,  forbid  them  in 
the  case  of  strangers  within  our  territory.  2.  The  status  of 
slavey  is  not  a  natural  relation,  but  is  contrary  to  nature,  and 
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at  every  moment  it  subsists,  it  is  an  ever  new  and  active  vio- 
lation of  the  law  of  nature.  {Const,  Virginia,  Bill  of  Bights, 
§§  1,  14,  15.)  It  originates  in  mere  predominanoe  of  physical 
force,  and  is  continued  by  mere  predominanoe  of  social  force 
or  municipal  law.  Whenever  and  wherever  the  physical  force 
in  the  one  stage,  or  the  social  force  or  municipal  law  in  the 
other  stage,  fails,  the  status  falls,  for  it  has  nothing  to  rest 
upon.  To  continue  and  defend  the  status,  then,  within  our 
territory,  the  stranger  must  appeal  to  some  municipal  law. 
He  has  brought  with  him  no  system  of  municipal  law  to  be  a 
weapon  and  a  shield  to  this  status;  he  finds  no  such  system 
here.  His  appeal  to  force  against  nature,  to  law  against  just- 
ice, is  vain,  and  his  captive  is  free.  3.  The  law  of  nations, 
built  upon  the  law  of  nature,  has  adopted  this  same  view  of 
the  status  of  slavery,  as  resting  on  force  against  right,  and 
finding  no  support  outside  of  the  jurisdiction  of  the  municipal 
law  which  establishes  it.  4  A  state  proscribing  the  status  of 
slavery  in  its  domestic  system,  has  no  apparatus,  either  of  law 
or  of  force,  to  maintain  the  relation  between  strangers.  It  has 
no  code  of  the  slave  owner's  rights  or  of  the  slave's  submissiony 
no  processes  for  the  enforcement  of  either,  no  rules  of  evidence 
or  adjudication  in  the  premises,  no  guard  houses,  prisons  or 
whipping  posts  to  uphold  the  slave  owner's  power  and  crush 
the  slave's  resistance.  But  a  comity  which  should  recognize 
B,  status  that  can  subsist  only  by  force,  and  yet  refuse  the 
force  to  sustain  it,  is  illusory.  If  we  recognize  the  firagment 
of  slavery  imported  by  the  stranger,  we  must  adopt  the  fabric 
of  which  it  is  a  fragment  and  from  which  it  derives  its  vitality. 
If  the  slave  be  eloigned  by  fraud  or  force,  the  owner  must 
have  replevin  for  him,  or  trover  for  his  value.  If  a  creditor 
obtain  a  foreign  attachment  against  the  slave  owner,  the  sher- 
iff must  seize  and  sell  the  slave.  If  the  owner  die,  the  sur- 
rogate must  administer  the  slave  as  assets.  If  the  slave  give 
birth  to  offspring,  we  have  a  native  bom  slave.  If  the  owner, 
enforcing  obedience  to  his  caprices,  maim  or  slay  his  slave,  we 
must  admit  the  status  as  a  plea  in  bar  to  the  public  justice. 
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If  the  slave  be  tried  for  crime^  upon  his  owner's  complamt^ 
the  testimony  of  his  fellow  slaves  must  be  excluded.  If  the 
clave  be  imprisoned  or  executed  for  crime,  the  value  taken  by 
the  state  must  be  made  good  to  the  owner,  as  for  '^  private 
property  taken  for  public  use/'  Every  thing  or  nothing,  is  the 
demand  from  our  comity;  every  thing  or  nothing,  must  be 
our  answer.  5.  The  rule  of  the  law  of  nations  which  p^mits 
the  transit  of  strangers  and  their  property  through  a  friendly 
state,  does  not  require  our  laws  to  uphold  the  relation  of  slave 
owner  and  slave  between  strangers.  By  the  law  of  nations, 
men  are  not  the  subject  of  property.  By  the  law  of  nations, 
the  municipal  law,  which  makes  men  the  subject  of  property, 
is  limited  with  the  power  to  enforce  itself,  that  is,  by  its  terri- 
torial jurisdiction.  By  the  law  of  nations,  then,  the  strangers 
stand  upon  our  soil  in  their  natural  relations  as  men,  their 
artificial  rdation  being  absolutely  terminated.  {The  Antehpe^ 
10  Wheai.  120,  121,  and  cases  ut  supra.)  6.  The  prindple 
of  the  law  of  nations  which  attributes  to  the  law  of  the  domi- 
cil  the  power  to  fix  the  civil  status  of  persons,  does  not  re- 
quire our  laws  to  uphold,  within  our  own  territory ^  the  relation 
of  slave  owner  and  slave,  between  strangers.  The  prindple 
only  requiies  us  (1)  to  recognize  the  consequences  in  referenee 
to  subjects  within  our  own  jurisdiction,  (so  far  as  may  be  done 
withont  prejudice  to  domestic  interests,)  of  the  status  existing 
abroad ;  and  (2)  where  the  status  itself  is  brought  within  our 
limits  and  is  here  permissible  as  a  domestic  statuSy  to  reoog- 
nke  the  foreign  law  as  an  authentic  origin  and  support  of 
the  actual  stattts.  It  is  thus  that  marria^  contracted  in  a 
fiMreign  domicil,  according  to  the  munidpal  law  there,  will 
be  maintained  as  a  continuing  marriage  here,  with  such  traits 
as  belcmg  to  that  rdation  here ;  yet,  incestuous  marriage  or 
pdygamy,  lawful  in  the  foreign  domidl,  cannot  be  held  as  a 
lawful  continuing  relation  here.  {8tor%fs  Conft.  Laws^  §§  51, 
Si  a,  89, 113,  114,  d6,  104,  620,  624)  (7.)  This  fim  and 
sovereign  state,  in  determining  to  which  of  two  external  laws 
it  will  by  comity  add  the  vigor  of  its  adoption  and  ftdmJniS" 
Vol.  XXYI.  36 
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tration  within  its  territory,  viz.  a  foreign  municipal  law  of 
force  against  right,  or  the  law  of  nations  conformed  to  its  own 
domestic  policy  under  the  same  impulse  which  has  purged  its 
own  system  of  the  odious  and  violent  injustice  of  slavery,  will 
prefer  the  law  of  nations  to  the  law  of  Virginia,  and  set  the 
slave  free. 

Impius  et  crudelia  judicandua  est,  qui  Ubertati  non  faveL 
Nostra  jura  in  omni  casu  Ubertati  dantfavorem,  (Co.  Litt. 
ut  supra.) 

J,  Blunt,  for  the  people.  I.  The  state  of  slavery  is  con- 
trary to  natural  right,  and  is  not  regarded  with  favor  in  any 
system  of  jurisprudence.  All  legal  intendment  is  against  it, 
and  in  favor  of  freedom. 

II.  The  law  of  slavery  is  local,  and  does  not  operate  be- 
yond the  territory  of  the  state  where  it  is  established.  When 
the  slave  is  carried,  or  escapes  beyond  its  jurisdiction,  he  be- 
comes free,  and  the  state  to  which  he  resorts  is  under  no  obli- 
gation to  restore  him,  except  by  virtue  of  express  stipulation. 
{Orotius,  lib,  2,  ch,  15,  5,  1 ;  Id,  ch.  10,  2,  1.  Wique/orfs 
Ambassador,  lib,  1,  p,  418.  Bodin  de  Rep,  lib,  1,  cap.  6. 
4  Martin,  385.  Ciwe  of  the  Creole,  and  opinion  in  the  House 
of  Lords,  1842,  1  Phill,  on  International  Law,  316,  335.) 

III.  The  provision  in  the  federal  constitution  relating  to 
fugitive  slaves,  recognizes  this  principle  of  universal  jurispru- 
dence, and  imposes  on  the  free  states  an  obligation  which  is 
limited  to  fugitive  slaves.  If  slaves  were  recognized  as  proper- 
ty under  the  constitution,  this  provision  would  be  unnecessary. 
When  this  provision  was  under  discussion,  it  was  amended  by 
striking  out  the  word  "legally"  before  "held  to  service;"  be- 
cause some  thought  slavery  could  not  be  legal  in  a  moral  point 
of  view,  and  substituting  "  under  the  laws  thereof."  {Jour,  of 
Fed,  Const,  1787,  pp.  306,  365,  384.)  It  was  then  deemed 
improper  to  admit  in  the  constitution  the  idea  that  there  could 
be  property  in  men.  {Madison's  Works,  1429.)  C.  C.  Pinck- 
ney,  in  speaking  of  this  provision,  says,  "We  have  obtained  a 
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right  to  recover  our  slares,  in  whatever  part  of  America  thejr 
may  take  refrige— which  is  a  right  we  had  not  before/'  (16 
Peters,  648.) 

lY.  The  persons  here  claimed  as  slaves,  are  free  by  the  ex-^ 
press  enactment  of  the  legislature  of  this  states  (1 B.  S.  part 
1,  tit.  656,  7,  §  1.)  '^  No  person  held  as  a  slave  shall  be  im- 
ported, introduced,  or  brought  into  this  state,  on  any  pretense 
whatever.  Every  such  person  shall  be  free."  "Every  per- 
son brought  into  this  state  as  a  slave  shall  be  free."  The 
exception  originally  made  in  favor  of  persons  in  transitu  with 
their  slaves,  was  repealed  in  1841.  (Ch,  247.)  The  right  to 
declare  and  control  the  condition  of  its  citizens  is  a  right  be- 
longing to  the  states,  and  has  not  been  conferred  on  the  federal 
government.  Otherwise,  the  whole' power  over  slaveiy  must 
be  deemed  within  the  control  of  congress. 

V.  They  cannot  be  held  by  virtue  of  any  provision  of  the 
constitution  of  the  Unit'Cd  States.  The  provisions  cited  on 
the  argument,  before  Mr.  Justice  Paine,  are :  That  relating  to 
fugitives  from  justice.  (Art,  4,  §  2.)  That  frill  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts  of  every 
other  state.  (Art.  4,  §  1.)  That  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens 
in  the  several  stiites.  (Art.  4,  §  2r)  That  no  citizen  shall 
be  deprived  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law.  (Art.  5  of  Amendments.)  None  of  these  pro- 
visions have  any  reference  to  this  case.  They  are  not  frigitives 
escaping  into  this  state  from  another,  state.  We  give  frill 
faith  and  credit  to  the  act  of  Virginia,  that  made  these  per- 
sons slaves  there.  We  allow  the  appellant  all  the  pHvileges 
and  immunities  of  a  citizen  of  this  states  He  has  not  been 
deprived  of  property  by  these  proceedings.  The  appellant  had 
no  property  in  these  persons.  It  ceased  to  be  property  when 
he  brought  them  into  the  state  of  New  York.  The  constitu- 
tion of  the  United  States  is  a  grant  of  powers  to  the  general 
government.  It  follows,  by  necessary  consequence^  that  what 
is  not  granted  is  reserved. 
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If  Aere  is  no  grant  of  power  to  enforce  upon  New  Yofktha 
oWgation  to  allow  a  citizen  of  a  slave  state  to  bring  his  d&Ym 
here  and  retain  them  here  as  slaves^  while  sojourning  or  pass- 
ing tbroiigh  this  state,  the  general  goyenunent  has  not  the 
pow«r ;  and  the  right  to  do  so  does  not  exist.  New  York 
htmng  prohibited  the  act,  no  jurisdiction  can  declare  her  law 
UBOOQstitutionaL  She  has  the  right  to  reiterate  the  law  of 
nature — ^to  purge  her  soil  of  an  evil  that  exists  only  in  viola- 
tioQ  of  natural  right — to  maintain,  in  practice  as  well  as  theory, 
the  sacred  rights  of  persons  and  personal  liberty^  Even  in 
consenting  to  the  reclamation  of  fugitives  from  service,  she 
does  not  acknowledge  the  law  of  slavery.  She  agrees  to  ignore 
that  question ;  and  not  to  inquire  into  the  nature  of  the  duty 
of  service^  on  the  part  of  the  fugitive,  whether  a  slave  or  an 
apprentice ;  but  to  remit  him  to  the  courts  of  the  state  from 
which  he  fled.  But  this  is  the  extent  of  her  duty.  Her  bond 
extends  no  further  than  to  the  fugitive.  As  to  all  other  per- 
sons,  her  laws  protect  their  personal  liberty  against  all  claim*- 
ants.  It  was  not  contemplated,  at  the  formation  of  the  con- 
stitution, that  slavery  was  to  be  a  permanent  institution  of 
the  United  States.  It  is  inconsistent  with  the  principle  that 
lies  at  the  foundation  of  our  government  It  is  in  contradic- 
tion to  the  declaration  o£  independence,  and  to  the  preamble 
to  the  constitution.  All  the  provisions  of  that  instroment 
and  contemporaneous  history  look  to  its  ultimate  extinction 
by  the  l^islation  and  action  of  the  state  governments.  (See 
Emancipation  acta  of  Vermont  in  1777 ;  New  Hampshire, 
1783 ;  Shode  Island,  1784 ;  Connecticut^  1784 ;  New  Tork, 
1799;  New  Jersey,  1804;  and  Pennsylvania,  1780;  Bill 
of  rights  of  Massachibsetts,  and  decision  in  James  v.  Lech-- 
mere,  in  1770,  that  slavery  was  illegal  in  that  state ;  2d  vol. 
Franklin's  Works,  517;  Madison's  Works,  1429;  Jeffer- 
son's  Notes,  152 ;  Washington's  Will,  \st  vol,  569 ;  Helper's 
Crisis,  pp.  193,  224.)  In  incorporating  the  fugitive  slave 
provision  into  the  constitution,  the  convention  was  careful  not 
to  do  any  thing  which  should  imply  their  sigiction  of  slaveiy 
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M  legal  The  provision  reported  by  the  committee,  Septem- 
her  12,  1787,  read  "l^ally  held  to  service;"  and  it  wag 
amended  September  15,  by  striking  oat  ^4^11y,"  so  as  to 
read  "held  to  service  under  the  laws  thereof."  {See  Jownal, 
384,  and  Madison,  pp.  1558,  1589.)  The  word  "service'' 
was  substituted  for  "  servitude/'  on  motion  of  Edmund  Ban- 
dolph :  the  latter  being  descriptive  of  slaves,  and  the  former 
of  free  persons.    (3  Mad,  1569.) 

YI.  These  persons  are  not  to  be  held  as  slaves  under  any 
implied  covenants  between  the  states  of  the  union,  nor  by  any 
rule  of  comity.  (1.)  There  is  no  implied  obligation  on  the 
part  of  New  York  to  allow  a  slave  within  her  borders,  in  any 
form,  or  under  any  circumstances.  The  provision  relating  to 
iho  surrender  of  fugitives  from  service,  is  the  only  possible 
ease  where  such  an  obligation  can  arise.  And  by  incorpo- 
rating this  provision  in  the  constitution,  every  other  case  is 
excluded :  Erpressio  uniusj  exdvsio  aUerius.  If  the  general 
right  esdsted,  and  it  was  admitted  that  a  slave  of  a  slave  state 
might  still  be  held  if  escaping  into  or  taken  into  a  free  state 
in  transitu^  the  constitutional  provision  as  to  frigitives  would 
be  superfluous.  (2.)  No  comity  of  states  requires  us  to  ad- 
mit slavery  into  our  state  in  any  form.  In  extending  comity 
towards  the  laws  of  other  states,  it  is  the  state  and  not  the 
court  that  establishes  the  rule.  {Chief  Justice  Taney  in  Au-^ 
gusta  V.  Earle,  13  Peters,  589.  Orotius,  lib.  2,  ch.  22,  §  16.) 
There  can  be  no  such  comity  here,  because  the  state  has  made 
an  express  statute  declaring  these  persons  to  be  free.  Comity 
is  not  an  obligation  to  be  enforced  by  a  superior,  but  a  cour- 
tesy allowed  by  the  party  assuming  the  duty.  In  deciding 
whether  comity  requires  any  act,  we  look  to  our  own  laws  and 
adjudication  for  authority.  And  it  can  never  be  exercised  in 
violation  of  our  laws.  {Story's  Confl.  of  Laws,  §§  23, 24,  36, 
37.  WiUard  v.  The  People,  4  Scam.  461.  CommonwecMh 
V.  Ayres,  18  Pick.  221.  3  Am.  Jurist,  404.)  No  comity 
requires  us  to  allow  an  act  here,  by  citizens  of  another  state, 
iliat  if  done  \ff  our  own  citizens  would  be  a  felony.    The 
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comity  of  nations  is  based  upon  principles  that  destroy  all 
right  to  hold  these  persons  as  slaves.  The  laws  of  moral 
right — ^the  recognition  of  personal  liberty  by  the  law  of  na- 
tions forbid  it. 

YII.  These  persons  cannot  be  restrained  of  theii:  liberty, 
whatever  may  have  been  their  state  in  Y irtrinia.  If  restrained 
of  UbertyhAu  ^^t^.^±.^  Lby™«»«fo„r 
laws,  or  under  the  laws  of  Virginia.  The  allegation  of  the 
suit  is,  that  they  were  held  and  confined  in  a  certain  house  in 
this  city  arainst  their  will.  The  answer  is,  they  are  slaves. 
Our  laws  ^hibit  any  such  holdiug.  They  ^h  no  remedy 
if  the  person  claimed  refuse  to  be  detained*  The  question 
here  is,  can  they  be  detained  ?  Certainly  not  by  our  laws ; 
and  our  courts  can  only  administer  our  own  laws.  The  laws 
of  Virginia  are  not  in  force  here.  If  the  slave  resists,  how  can 
he  be  compelled  to  subjection  ?  If  the  master  has  not  the 
power  to  enforce  obedience,  he  cannot  invoke  the  aid  of  law, 
for  no  law  exists  for  such  a  case.  It  follows,  that  our  laws, 
in  this  respect,  if  they  remain  neutral,  leave  the  parties  to 
their  natural  rights.  This  being  so,  the  slave  is  free.  Our 
authorities  can  only  execute  the  laws  of  this  state,  and  not 
those  of  another  state. 

VIII.  They  are  free  by  the  common  law.  (Co.  Litt.  124  J. 
Somersetfs  case,  20  HoweWs  State  TrialSj  79.  Knight  v. 
WeJihrlurny  id,  2.  Forbes  v.  Cochrane,  2  Barn,  dk  Cress. 
449.  Oreenwood  v.  Curtis,  6  Mass,  Rep,  366.  Case  of  the 
Antelope,  10  Wheaton,  420.  Jones  v.  THieaion,  2  McLean, 
596.)  The  English  common  law,  as  adjudicated  before  and 
since  our  revolution,  adjudges  them  to  be  free.  By  the  prin- 
ciples of  the  law  of  nations,  as  expounded  by  the  philosophers 
and  jurists  of  various  countries,  and  recognized  by  all  Christ- 
endom, they  are  free.  The  constitution  of  the  United  States 
does  not,  by  any  express  terms,  deliver  them  to  slavery.  No 
implication  can  be  drawn  from  any  provision  of  that  instru- 
ment, to  remand  them  to  slav^.  The  laws  of  this  state  de- 
elare  them  free.    In  behalf  of  their  fr^eedom,  we  uxge  the 
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common  jurisprudence  of  all  nations ;  the  principles  of  our 
own  common  law ;  the  doctrines  of  the  founders  of  our  gov- 
ernment ;  the  legislation  of  our  state ;  the  public  opinion  of 
the  world ;  and  we  deny,  on  the  part  of  the  people  of  the  state 
of  New  York,  that  these  persons,  claimed  as  slaves,  can  be 
deemed  such  in  our  courts  of  justice. 

By  the  Court,  Mitchell,  P.  J.  The  act  of  the  legislature 
of  this  state,  passed  in  1817,  and  re-enacted  in  parts  in 
1830,  (1  B.  8.  656,)  declaring  that  "no  person  held  as  a 
slave  shall  be  imported,  introduced,  or  brought  into  this  state 
on  any  pretense  whatever,  except  in  the  cases  thereinafter 
specified,"  and  that  "every  such  person  shall  be  free,"  applies 
to  this  case.  The  slaves  in  this  case  were  brought  from  Vir- 
ginia into  this  state,  and  remained  here  some  short  time :  and 
although  they  were  only  brought  here  with  a  view  to  carry 
them  from  this  state  to  Texas,  they  were  (after  the  excep- 
tions in  that  act  were  repealed  by  a  subsequent  act)  within 
the  prohibitions  of  that  act ;  and  are  free  if  those  acts  be 
constitutional.  The  cuidition  made  to  the  act,  in  the  revised 
statutes  of  1830,  seems  to  have  been  intended  to  place  this 
beyond  doubt,  (see  §  16,  p,  559;)  it  is,  "Every  person  bom 
within  this  state,  whether  white  or  colored,  is  free  :  every 
person  who  shall  hereafter  be  bom  within  this  state,  shall  be 
TREE :  and  every  person  brought  into  this  state  as  a  slave, 
except  as  authorized  by  this  title,  shall  be  free."  One  of 
the  exceptions  mentioned  in  that  title  allowed  a  person,  not 
an  inhabitant  of  this  state,  traveling  to,  or  from,  or  passing 
through,  this  state,  to  bring  his  slave  here  and  to  take  him 
awdy  again ;  provided,  that  if  the  slave  continued  here  more 
than  nine  months,  he  should  be  free.  Those  exceptions  are 
repealed  by  the  act  of  1841. 

Comity  does  not  require  any  state  to  extend  any  greater 
privil^es  to  the  citizens  of  another  state  than  it  grants  to  its 
own.  As  this  state  does  not  allow  its  own  citizens  to  bring 
a  slave  here  even,  in  transitu,  and  to  hold  him  as  a  slave  for 
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any  portion  of  time,  it  cannot  be  expected  to  allow  the  citi- 
zens  of  another  state  to  do  so. 

Subdivision  1  of  section  2  of  article  4  of  the  constitution 
of  the  United  States  makes  this  measure  of  comity  a  right, 
but  with  the  limitation  above  stated :  it  gives  to  the  citizens 
of  a  sister  state  only  the  same  privileges  and  inmiunities,  in 
our  state,  which  our  laws  give  to  our  own  citizens.  It  de- 
clares, that  "  the  citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  states." 
Subdivision  3  of  that  section  is  confined  to  the  case  of  a  per- 
son held  to  service  or  labor  escaping  from  one  state  into 
another.  It  does  not  extend  to  the  case  of  a  person  volunta- 
rily brought  by  his  master  into  another  state  for  any  period 
of  time :  it  cannot  by  any  rule  of  construction  be  extended 
to  such  a  case.  It  is,  ^^no  person  held  to  service  or  labor  in 
one  state,  under  the  laws  thereof,  escaping  into  another,  shall, 
in  consequence  of  any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor,"  &c. 

The  clause  of  the  constitution  giving  to  congress  power  ''to 
r^ulate  commerce  with  foreign  nations  and  among  the  several 
states,  and  with  the  indian  tribes,"  confers  no  power  on  con* 
gress  to  declare  the  staPus  which  any  person  shall  sustain, 
while  in  any  state  of  the  union.  This  power  belonged  orig- 
inally to  each  state,  by  virtue  of  it  sovereign  and  independent 
character,  and  has  never  been  surrendered.  It  has  not  been 
conferred  on  congress,  or  forbidden  to  the  states,  (unless  in 
some  provisions  in  favor  of  personal  rights,)  and  is  therefore 
retained  by  each  state,  and  may  be  exercised  as  well  in  rela> 
tion  to  persons  in  transitu,  as  in  relation  to  those  remaining 
in  the  state. 

The  power  to  regulate  commerce  may  be  exercised  over  per- 
sons as  passengers,  only  while  on  the  ocean  and  until  they  oome 
under  state  jurisdiction.  It  ceases  when  the  voyage  ends,, 
and  then  the  state  laws  control 

This  power  to  regulate  commerce,  it  has  been  expressly  d^ 
dared  by  the  supreme  court  of  the  United  Staites,  did  not 
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prevent  the  state  of  Mississippi  from  prohibiting  the  impor- 
tation of  slaves  into  that  state  for  the  purposes  of  sale.  The 
same  court  has  held  that  goods  when  imported  can  (notwith- 
standing any  state  law)  be  sold  by  the  importer  in  the  orig- 
inal packages.  It  follows  that  the  power  to  regulate  commerce, 
confers  on  the  United  States  some  check  on  the  state  legisla- 
tion as  to  goods  or  merchandise,  after  it  is  brought  into  the 
state,  but  none  as  to  persons,  after  they  arrive  within  such 
state. 

If  this  could  be  regarded,  in  the  case  of  the  slave-holding . 
states,  as  a  police  regulation,  it  may  also  be  so  regarded  as  to 
the  free  states.  They  consider  (as  the  l^islation  of  this  state 
for  many  years  has  shown)  that  the  holding  of  slaves  in  this 
state,  for  any  purpose,  is  as  injurious  to  our  condition  and  to  the 
public  peace,  as  it  is  opposed  to  ^e  sentiment  of  the  people  of 
this  state. 

The  judgment  or  order  below  should  be  afi&rmed,  with  costs. 

[Xbw  Yobk  Gbitbral  Tbbm,  DecemberSO.  1867.    Miichdl,  Bootm>dt  aad 
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Company  and  others. 

The  true  principle,  deducible  from  all  the  cases,  is  that  words  in  a  deed,  which 
are  not  in  fbrm  either  a  covenant  or  a  conditioq,  will  be  construed  as  either 
tlie  on«  or  the  other,  where,  without  snch  conBtmction,  the  party  has  no 
Temedy ;  while  the  leaning  of  the  law  against  forfeitures  always  incttnet  th« 
courts  to  call  them  a  covenant,  rather  than  a  condition,  where  the  remedy 
can  be  legally  attained  by  such  construction. 

A.  and  wife  conveyed  by  deed,  executed  by  the  grantors  only,  to  the  Albany 
Korlhern  Bail  Boad  Company  a  right  of  way  through  A.*s  fttrm,  for  lbs  mil 
road  <^  th«  grantees,  said  farm  lying  on  both  sidea  of  the  strip  grai^ted. 
The  deed  contained  this  clause :  "  the  said  Albany  Northern  Rail  Boad 
Company  is  to  eoftstruet  and  maintain  two  good  farm  crossings  over  said 
rafl  road,"  and  a  passage  under  the  same,  &c.  The  grantees  accepted  the 
deed,  had  it  recorded,  and  entered  into  posaestioQ  of  tbs  str^  of  Issd,  toih 

Vol.  XXVL  37 


290        CASES  IN  THE  SUPREME  COURT 


Aikin  v.  Albany,  Vemiont  and  Canada  R.  R.  Co. 

structed  their  rail  road  thereon,  mortgaged  their  rail  road,  franchise,  &c, 
and  became  bankrupt ;  and  on  a  foreclosure  of  the  mortgage  the  road,  fran- 
chise, &c.  were  sold,  and  purchased  by  B.,  with  notice  of  A/s  claim  under 
the  deed.  B.  sold  his  rights,  &c.  to  the  defendants,  who  entered  into  pos- 
session of  the  land  granted,  and  were  using  the  same  for  the  purposes  of  the 
rail  road.  Neither  the  crossings  over,  nor  the  passage  under,  the  rail  road, 
were  ever  constructed,  and  by  an  embankment  A.  was  cut  off  from  all  ac- 
cess to  a  portion  of  his  farm.  Held  that  the  words  "is  to  construct"  im- 
ported an  obligation  to  construct;  and  that  by  accepting  the  deed,  and 
taking  the  rights  under  it,  the  grantees  ratified  the  obligation,  and  in  law 
agreed  to  fulfill  it ;  the  act  of  acceptance  being  as  full  a  ratification  of  the 
agreement,  and  consent  to  its  tenor,  as  any  signing  and  sealing  by  them 
would  have  been. 
Held  cU60  that  these  words  were  to  be  construed  as  a  condition,  which  would 
bind  the  land,  in  the  hands  of  the  defendants ;  and  that  one  remedy  of  the 
grantor  for  a  breach,  if  he  chose  to  pursue  it,  was  by  re-entry ;  but  that  this 
was  not  his  only  remedy.  That  as  the  defendants  had  seen  fit  to  enter, 
and  agree  to  have  the  land  by  force  of  the  deed,  they  were  bound  to  per- 
form the  conditions  in  the  deed  ;  and  that  a  suit  in  equity  to  compel  such 
performance  would  lie. 

THIS  action  was  tried  at  the  circuit  in  HenBselaer  county, 
in  June,  1857.     The  facts  are  sufficiently  set  forth  in  the 
following  opinion  of  the  judge  before  whom  the  cause  was  tried. 

Seymour  dt  Van  Santvoord,  for  the  plaintiiF. 

John  jGT.  Reynolds^  for  the  defendants. 

GpULD,  J.  Not  having  before  me  the  deed  of  the  plaintiff 
to  the  Albany  Northern  Rail  Road  Company,  I  take  the  state- 
ment of  it,  given  in  the  pleadings,  to  be  accurate ;  and  from  it 
and  the  evidence  the  facts  of  the  case  are  as  foUows :  Aikin 
and  wife  conveyed,  by  deed  executed  by  the  grantors  only, 
to  the  Albany  Northern  Rail  Road  Company,  a  right  of  way 
through  Aikin's  farm,  for  the  said  rail  road  company ;  which 
company  was  a  corporation  organized  under  the  provisions  of 
the  act  of  the  legislature,  known  as  the  general  rail  road  act 
And  the  description,  in  the  deed,  of  the  land  conveyed,  shows 
that  Aikin's  farm  lies  on  both  sides  of  the  strip  granted  by 
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the  deed.  In  this  deed  occurs  this  clause :  '^  The  said  Albany 
Northern  Bail  Boad  Company  is  to  construct  and  maintain 
two  good  farm  crossings  over  said  rail  road '/'  and  a  passage 
under  said  rail  road,  large  enough  for  the  passing  of  teams 
with  loads  of  hay  and  grain.  That  company  received  this 
deed,  and  had  it  recorded ;  entered  into  possession  of  said 
strip  of  land ;  constructed  their  rail  road  thereon,  with  an 
embankment  over  twenty  feet  high  at  the  part  where  the 
passage  under  the  rocul  was  to  be  made ;  mortgaged  their  rail 
road,  franchise,  &c.,  and  became  bankrupt ;  and  on  said  mort- 
gage their  road,  franchise,  &c.  were  sold  away  from  them  to 
one  Bender;  on  which  sale,  notice  of  the  plaintiff's  claim 
under  said  deed,  and  in  and  by  this  suit,  was  publicly  read. 
Bender  subsequently  sold  his  rights,  &c.  to  the  Albany,  Ver- 
mont and  Canada  Bail  Boad  Company ;  and  this  company 
was,  on  motion,  made  a  party  defendant  to  this  suit,  and  is 
now  the  only  real  defendant  in  the  case ;  and  is  in  possession 
of  the  premises  granted  by  said  deed,  (using  the  same  for  the 
operating  of  its  rail  road,)  as  the  grantee  had  been,  before 
said  mortgage  sale.  But  neither  of  said  companies  has  con- 
structed either  the  crossings  over,  or  the  passage  under,  said 
rail  road,  named  in  the  deed ;  and  the  plaintiff  is  cut  off 
from  the  access  to  a  part  (60  acres)  of  his  farm,  to .  secure 
which  access  the  specified  clause  was  inserted  in  the  deed.  It 
is  proved  that  prior  to  this  deed  the  plaintiff  had  always  been 
in  the  habit  of  passing  with  teams,  in  the  course  of  his  farm- 
ing, to  and  from  the  lands  Westerly  of  the  present  rail  road, 
nearly  at  the  place  where  the  passage  under  the  rail  road  was 
to  be.  This  suit  is  brought  to  compel  the  Albany,  Vermont 
and  Canada  Bail  Boad  Company  to  construct  these  crossings 
over,  and  this  passage  under,  said  rail  road ;  and  pay  dam- 
ages for  not  sooner  constructing  them,  as  well  as  the  expense 
to  which  the  plaintiff  has  been  put  in  making  the  two  cross^- 
ings  which  the  company  failed  to  make,  and  which  be  was 
under  the  necessity  of  having. 
The  greater  part  of  the  argument,  on  both  sides,  has  been 


J9g  OASES  nr  the  supreme  court. 


Aikin  V.  Albany,  Yemotit  and  Canada  B.  B.  Co. 


on  Ikt  n.^rmhwty  by  the  pkintiff,  that  the  Albany  fTortherti 
Bail  Boad  Company,  in  and  by  the  said  dipeAy  eoteiunOed  U^ 
Gonstract,  <&c. ;  which  covenant,  the  plaintiff  claims,  nind 
with  the  land,  while  this  defendant  claims  that  there  is  no 
micfa  covenant ;  or  if  there  be,  that  it  does  not  run  with  the 
land,  but  is  a  collateral  oovencmt,  binding  only  the  covenantor. 
Perhaps  the  decision  of  this  point  may  not  be  found  abso- 
lutely essential  to  the  determination  of  the  suit ;  but  it  is 
sufficiently  involved  in  the  case  to  merit  consideration ;  and 
the  argument  of  it,  on  both  sides,  has  been  so  close  and  elab* 
orate  as  to  require  careful  comment  And  it  may  well  be> 
that  its  examination  will  evolve  principles  decisive  of  ^e 
whole  litigation.  Now,  the  word  '^ covenant^  has  a  technical 
meaning,  (it  is  a  written  agreement,  signed  and  sealed  by  the 
covenantor,)  within  which  it  may  be  that,  a»  the  defendant 
daims,  a  ^^ covenant"  cannot  be  created  by  a  deed-^U^  as 
against  the  grantee  therein  :  for,  however  strong  his  acts— of 
accepting  the  deed  €md  taking  the  estate  under  it — ^may  be  in 
affirmance  of  his  actual  agreement  to  terms  imposed  on  him 
by  the  deed  and  written  in  the  deed,  those  acts  do  not  write 
his  name  or  affix  his  seal ;  and  the  deed,  being  not  signed  or 
sealed  by  him,  is  not  his  deed ;  and  a  covenant  in  it  is  not 
technically  his  covenant.  But  it  does  not  therefore  follow, 
that  he  cannot  be  bound  to  perform  the  terms  imposed  on 
him  by  the  tenor  of  the  deed. 

But,  for  the  present,  grafting  it  be  a  covenant— {and  this 
reasoning  I  would  apply  as  well'to  what  I  have  called  "terms 
imposed") — granting  it  be  a  covenant,  does  it  run  with  the 
land  ?  In  this  particular  case  this  question  is  inseparably 
connected  with  the  point  raised  by  the  defendant,  that  if  a 
covenant,  and  one  running  with  the  land,  it  runs  with  the 
land  of  the  grantee,  and  for  his  benefit  alone ;  as  the  plaintiff, 
having  granted  the/ee,  retains  no  interest  in  the  premises  to 
which  the  covenant  is  attached,  and  is  to  them  a  stranger,  and 
can  have  no  right  to  enforce  the  covenant.  Without  here 
l^tttting  the  defendant  to  be,  as  I  think  he  will  be  found  to  be. 
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wrong  as  to  the  facts^  I  will  consider  the  two  positions  together. 
A  covenant  which  is  beneficial  to,  or  binding  on,  the  owner, 
oa  ovmeTj  and  on  or  to  no  other  person,  runs  with  the  land. 
While,  of  covenants  to  do  <ict8  on  the  premises,  collateral  cov- 
enants are  such  as  are  beneficial  to  the  lessor^  (grantor,)  with- 
out r^ard  to  his  continuing  the  owner  of  the  estate  in  the 
premises.  (5  Bam.  d  aWai  11.  2  Kern.  302.)  And  what  (iZW 
does  this  covenant  provide  for  P  For  the  means  of  passage  ^ 
over — ^for  an  easement  to  be  enjoyed  upon  and  over — the  very 
land  granted,  by  the  owner,  as  owner,  not  merely  of  the  ad- 
joining lands,  but  of  the  easement,  and  by  no  other  person. 
And  as  it  is  to  be  maintained  in  repair,  unquestionably  bind- 
ing on  the  owner,  as  the  owner  of  the  rail  road.  It  is  not  a 
collateral  covenant,  beneficial  to  the  grantor  of  the  principal 
estate  who  reserves  the  easement  by  the  covenant,  withoaJt 
regard  to  his  continuing  the  owner  of  the  e*f  a^€~the  estate 
in  the  easement ;  which  estate  belongs  to,  and  is  parcel  of,  the 
estate  in  the  farm  adjoining.  It  cannot  be  questioned  that 
if  a  covenant,  it  is  one  that  runs  with  both  the  farm  and  the 
rail  road  land  conjointly.  It  is  an  appurtenance  to  the  farm, 
and  a  right  in  and  upon  the  rail  road  land,  in  whosever  hands 
they  may  be,  and  however  the  titles  thereto  may  be  derived. 
There  is  a  privity  of  estate  between  the  owners  of  the  respect- 
ive premise,  as  "the  thing  to  be  done  concerns  the  land  or 
estate"  of  both  in  connection,  and  ^Hhat  is  the  medium  which 
creates  the  privity  between  them/'     (3  Denio,  297.) 

But  it  is  said  by  the  defendant,  that  if  a  covenant,  it  is  a 
covenant  relating  to  a  thing  not  in  esse  at  the  making  of  the 
deed,  but  to  be  thereafter  done  by  the  grantee ;  and  so  cannot 
bind  the  assignee  of  the  grantee,  (the  present  principal  de- 
fendant,) as  on  its  face  it  names  no  assigns,  and  purports  to 
be  the  covenant  of  but  the  Albany  Northern  Eail  Boad  Com- 
pany ;  and  such  a  covenant  does  not  run  with  the  land.  The 
cases  cited  by  the  defense  state  this  position,  in  general  terms. 
But  iheir  true  purport  and  application  here,  are  to  be  sou^t 
&r  in  ihe  examples  and  application  in  ihose  cases.    Tina, 
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while  a  covenant  to  repair  a  building,  on  demised  premiflee, 
does  run  with  the  land,  a  covenant  to  build  a  new  house,  on 
the  same  premises,  has  been  held  not  to  do  so.  Here  it  as 
plain  that  though  such  new  building  might  make  the  prem- 
ises more  valuable  to  the  grantor,  if  he  became  entitled  to 
re-enter,  yet  he  never  had  any  such  house,  nor  is  his  estate 
or  right  in  the  rent  in  any  Way  touched  or  affected,  by  the 
building  or  not  building.  Yet  it  is  also  held  that  where  the 
thing  covenanted  for,  though  not  iii  e«»e,  touches  or  concerns 
the  thing  demised,  the  covenant  does  rtm  with  the  land. 
(3  Denio,  285.)  In  the  case  on  trial,  is  there  any  question 
that  the  thing  covenanted  for  touches  and  concerns  the  very 
thing  (in  esse)  demised- — the  land,  including  the  grantor's 
existing  way  over  it ;  that  it  is  an  incumbrance  or  cha]^ 
upon  the  land,  for  the  immediate  benefit  of  the  grantor,  in 
the  continued  enjoyment  of  the  right  of  way  wiiich,  at  the 
time  of  the  grant,  he  had  over  his  own  land ;  and  which,  by 
the  tenor  of  this  covenant,  he  meant  should  remain  unob- 
structed ?  His  right  of  way  was  in  esse,  and  it  was  to  be 
improved  or  repaired  by  the  grantee,  (by  raising  the  road-bed, 
as  specified  in  the  deed ;)  and  the  grantee  was  not  to  make  a 
hole  in  an  embankment  not  in  esse,  but  to  leave  a  road  not 
covered  by  the  embankment  in  one  place,  while  in  two  others 
the  company  was  so  to  build  the  embankment  that  it  should 
not  obstruct  the  way.  And,  in  regard  to  the  latter  two,  this 
manner  of  building  would  necessarily  make  them  slope  the 
sides  of  the  embankment,  and  continue  (either  by  embaok- 
ment  or  cutting)  their  w^k.  on  to  the  plaintiff's  adjoining 
land,  as  a  part  of  the  "manner  and  form"  in  which  they  were 
to  be  at  liberty  to  occupy  and  enjoy  the  premises  granted. 

But  (as  before  intimated)  the  defendant's  facts  are  by  no 
means  as  strong  as  his  statement*  In  the  first  place,  the  deed 
is,  on  its  face,  of  a  right  of  way,  for  the  purposes  of  a  rail  road ; 
and  such  a  grant,  like  one  for  a  highway,  or  a  turnpike,  is 
but  of  an  easement,  and  never  of  the  fee  in  the  land ;  which 
fee  is  always  in  the  grantor,  subject  to  the  eaaament ',  and 
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reverts,  discharged  of  the  easement,  upon  or  by  the  discon- 
tinuance (by  non-user  or  otherwise)  of  the  way  for  rail  road 
purposes.  In  the  second  place,  were  the  deed,  on  its  face, 
silent  as  to  rail  road  purposes,  and  of  an  absolute  fee,  it  could 
not,  in  law,  operate  as  such ;  for  the  granted  is  a  corporation, 
organized  for  a  specified  particular  purpose  :  and  Ist,  it  is,  by 
the  very  act  under  which  it  exists,  authorized  to  take  and  hold 
lands /or  rail  road  purposes  only;  and  2dly,  were  the  act 
silent  on  this  point,  the  nature  of  its  existence  would,  per  se, 
limit  its  right  to  hold  lands  to  the  purposes  of  that  existence : 
so  that  it  can  hold  no  fee  simple  absolute.  Besides,  the  law 
requires  every  such  corporation  to  Jix  a  period  to  its  duration; 
the  charter  m^ist  expire  at  a  prescribed  time.  There  is  a  fur- 
ther illustration,  or  rather  proof,  of  this  position,  in  another 
provision  of  the  rail  road  act,  by  which  such  corporations  are 
authorized  to  alter  their  route,  or  make  a  new  location,  in 
certain  cases ;  and  that  when,  by  such  change,  the  company 
leaves  lands  that  have  been  given  "  to  the  company,"  "  com- 
pensation shall  be  made  to  all  persons  for  any  injury  done" 
(by  making  the  abandoned  track)  to  lands  so  given :  proving 
that  these  lands  revert  to  such  persons.  Would  it  be  pre- 
tended that,  were  this  defendant  so  to  change  the  location  of 
this  rail  road  as  entirely  to  leave  the  plaintiff's  farm,  or  even 
its  present  position,  it  could  grant  the/ee  of  this  strip  of  land 
to  a  stranger  ?  The  fee  must,  from  the  very  nature  of  the 
tenure,  in  such  an  event  revert  to  the  grantor.  To  hold  the 
contrary— to  concede  the  right  to  hold,  or  purchase,  for  any 
other  than  rail  road  purposes — ^would  allow  any  rail  road  cor- 
poration to  speculate  in  lands,  without  limitation  as  to  quan- 
tity, or  location.  The  merely  exceptional  power,  to  purchase 
an  absolute  fee  in  lots,  additional  to  the  roadway,  for  build- 
ings, depots,  &c.,  with  the  right,  in  case  of  a  necessary  change 
of  depot  grounds,  &c.  to  seU  a/ee  in  such  grounds  and  build- 
ings, is  but  an  exception,  ex  necessitate  ret;  incurring  no 
practical  difficulty  in  its  application,  and  furnishing  no  rea* 
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son  for  changing  the  general  rule ;  especially  as  they  are  not 
taken  for  the  easement 

Again,  if  it  be  a  covenant,  there  can  be  no  question  that  it 
ifl  founded  on  ample  consideration :  the  conveyance  of  the 
premises  is  abundant  for  that  piu'pose ;  even  were  it  possible 
for  any  one  to  doubt  that  so  prominent  and  valuable  a  pro- 
vision was  a  main  point,  on  both  sides,  in  the  negotiation  and 
purchase.  It  is  by  no  means  necessary  that  a  covenant  should 
contain  a  precise  form  of  stating,  technically,  its  consideration. 
The  whole  instrument — the  whole  transaction — is  to  be  taken 
together ;  its  pai'ts  are  not  to  be  considered  independently ; 
especially  not  for  the  purpose  of  making  a  part  fail  of  eflfect. 
The  rule  is,  that  no  contract  is  to  be  made  void  by  constmo- 
tion ;  or  to  be  adjudged  void,  unless  palpably  so.  You  must 
80  construe,  u(  res  magis  valea^t,  quam  pereat 

As  to  the  preceding  points,  except  the  one  as  to  considera- 
tion, and  as  to  what  words  may  be  construed  to  make  a  cove- 
nant, or  a  condition,  I  am  aware  that,  in  Tallman  v.  Coffin^  (4 
Comst.  138, 139,)  cited  by  defendants,  it  is  said  that  the  phrase 
"upon  paying"  is  not  a  condition  precedent  to  a  surrender  at  a 
specified  time ;  where  such  surrender  at  such  time  is  absolutely 
covenanted  for ;  and  that  time  was  after  the  term  ended^  so 
that  by  law*  the  party  was  bound  unconditionally  to  surrender. 
It  is  not  necessary  for  me  to  infringe  on  that  deciBion,  though 
I  should  hardly  try  to  extend  it  beyond  its  exact  point,  as  it 
seems  to  me  very  technical ;  and  it  plainly  operated  a  serious 
hardship,  very  far  from  the  "meaning  and  intention"  of  the 
lessee ;  and  if  it  were  the  meaning  and  intention  of  the  lessor, 
I  am  unable  to  avoid  thinking  that  he  took  the  dishonorable, 
not  to  say  dishonest,  course  of  attaining  his  end  by  appearing 
to  say  something  very  different  from  his  meaning  and  inten- 
tion. But,  however  this  may  be,  the  remark  of  counsd,  (dted 
in  Tallinan  v.  Cojin,  from  2  Mod,  35,)  that  "paying  and  yield-* 
iDg"  were  never  considered  a  condition,  is  in  reason  not  sup* 
ported  by  the  decision  of  the  case  in  Modern  Reports;  and  in 
principle  is  against  that  decision  and  a  variety  of  other  an- 
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fliorities,  which  ezpreflsly  hold  that  '^yielding  and  paying''  in 
an  indenture  executed  by  the  lessee,  constitute  a  covenant  to 
pay ;  (Pow.  Cont,  242 ;  1  Ventris,  10 ;  Carthew,  135,  232 ; 
1  Bac.  Abr.  530,  Covenant  B ;  2Mod.92;  Oo.  Joe. 522, 240; 
Co.  Liu,  §  217, note;  Doug.  735-7 ;)  and  Cro.  Jac  399,  hokb 
them  a  covenasU  to  pay  where  lessee  did  not  execute  the  lease. 
And  that  I  am  correct  in  this  position,  can  I  think  be  seen,  by 
noting  that  the  case  cited  in  Tollman  y.  Coffin,  from  8  Cowenj 
296,  {Jackson  v.  McClaUen,)  does  not  go  the  length  for  whidi 
it  is  so  dtod ;  since  in  the  case  last  named  there  was  an  eacpresB 
covenant,  covering  the  same  subject,  and  to  the  same  tenor,  as 
the  clause  (^'building  and  keeping  in  repair")  which  the 
plaintiff  was  seeking  to  enforce  as  a  condition ;  and  though 
that  decision  was,  that  the  plaintifPs  remedy  must  be  on  the 
express  covenant,  to  prevent  a  forfeiture,  the  law  always  striv- 
ing to  avoid  forfeitures ;  yet,  while  giving  that  dedsion,  and 
while  saying  that  ^^  paying  rent"  is  no  condition,  and  ^'making 
up  the  hedge  again"  is  not  a  condition,  Ch.  J.  Savage  says  of 
the  latter  words,  ^^  covenant  lies  for  not  repairing  the  hedge ;" 
and  he  adds,  generally,  '^so  similar  words  may  amount  to  a 
condition,  when  without  such  construction  the  party  could 
have  no  remedy ;  but  not  where  there  are  express  covenants 
to  which  recourse  may  be  had."  Which  precise  principle  he 
takes  directly  from  the  case  in  2  Mod.  35,  where  the  question 
arose  on  an  attempt  by  a  lessor  d^ndant,  to  avoid  the  force 
of  his  own  covenant  for  quiet  enjoyment;  "that  the  lessee 
paying,  &c,  and  performing  his  covenants,  &c.  should  quietly 
enjoy,"  &c.  The  lessee  had  cut  wood  on  the  demised  premi- 
ses, thus  committing  a  positive  breach  of  his  covenant  not  to 
do  so ;  and  the  lessor  had,  therefore,  disturbed  the  lessee's  quiet 
enjoyment  by  an  actual  entry.  The  lessor,  being  sued,  on  his 
covenant  for  quiet  enjoyment,  defended  his  entry  on  the  gronnd 
that  "paying,  &c.  and  performing  his  covenants,"  &c.  were 
a  condition  (precedent  to,  or  of,)  the  lessee's  right  to  enjoy ; 
not,  however,  making  any  pretense  that  the  rent  was  not  paid ; 
(so  "paying,"  &c.  are  not  in  the  case  decided.)  Deciding 
Vol.  XXVI.  38 
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those  words  to  be  a  condition,  in  that  case,  would  have  enforced 
an  actual  forfeiture^  consummated  by  re-entry ;  and  that,  too, 
where  there  was  an  express  covenant  alSbrding  him  a  full 
remedy.  Yet,  even  in  that  case,  the  court  said,  "where  with- 
out such  construction  the  party  could  have  no  remedy,  such 
words  would  amount  to  a  condition"  with  all  its  consequences 
of  forfeiture.  The  case  in  8  Cowen,  296,  plainly  takes  this 
precise  ground ;  and  in  the  head  note,  the  reporter  after  say- 
ing, "paying,  &c.  do  not^er  se  create  a  condition,  where  there 
is  an  cicpress  covenant  to  pay,"  goes  on,  ^^  othertaisey  it  seems, 
where  there  is  no  remedy  by  covenant" 

I  deem  the  true  principle,  deducible  from  all  the  cases,  to 
be,  that  words  not  in  form  either  a  covenant  or  a  condition, 
will  be  construed  as  either  the  one  or  the  other  where  without 
such  construction  the  party  has  no  remedy.  While  the  lean- 
ing of  the  law  against  forfeitures,  always  inclines  the  courts 
to  call  them  a  covenant  rather  than  a  condition,  where  the 
remedy  can  be  l^ally  attained  by  construction. 

In  applying  this  principle,  it  is  necessary  to  consider  the 
wording  of  the  clause,  in  the  deed  in  question,  on  which  this 
action  is  founded,  "the  said  Albany  Northern  Bail  Boad 
Company  is  to  construct"  &c.,  in  connection  with  the  axAs 
of  accepting  such  deed,  and  going  into  possession  and  con- 
structing a  rail  road  on  the  premises,  under  it.  Had  the 
words  been  "it  is  agreed  that  the  said  rail  road  company 
shall  construct,"  could  there  be  a  doubt  of  their  meaning  ? 
"Agreed,"  ex  vi  termini,  means  that  it  is  the  agreement 
of  both  parties,  (whether  both  sign  it  or  not,)  each  and  both 
consenting  to  it.  And  the  act  of  acceptance  is  as  fiiU  a  rati- 
fication of  the  agreement,  and  consent  to  its  tenor,  as  any  sign- 
ing and  sealing.  To  hold  otherwise  were  to  allow  a  grantee 
to  perpetrate  Sk  fraud,  to  attain  his  own  benefit,  and  yet  "de- 
prive the  grantor  of  an  important  equivalent,  which  was  taken 
into  the  account,  in  settling  the  terms"  of  the  sale.  (5  Hillj 
258,  259.  3  John,  Cos.  65.  1  Seld,  229.)  And  is  there  any 
more  doubt  about  the  words  "  is  to  construct  ?"    They  import 
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im  obligation  to  construct;  and  by  aooepting  the  deed  and 
taking  the  rights  under  it,  the  grantee  ratified  the  obligations^ 
in  law  agreed  to  fulfill  the  obligation.     (Cro.  Jac.  399.) 

But,  were  it  possible  to  say  that  these  acts  make  no  affirmr 
cUive  contract,  there  can  be  no  possibility  of  saying  that  the 
land  was  not  granted  subject  to  the  duty  of  such  construction ; 
that  such  duty  did  not  enter  into  the  very  essence  of  the  tenure. 
And,  upon  the  hypothesis  that  the  words  ccumot  (in  law)  be  a 
covenant,  because  the  grantee  did  not  execute  the  deed,  '^  the 
party  will  be  without  remedy,"  unless  they  be  construed  a 
condition.  As  a  condition,  then,  what  is  their  effect  ?  The 
defendant  concedes  such  condition  would  bind  the  land;  but 
says  the  remedy  (if  there  be  any)  is  to  enter  for  coildition 
broken.  That  such  a  remedy  may  be  had  at  common  law^ 
and  is  appropriate,  there  can  be  no  question.  But  is  it  the 
only  remedy  ?  Littleton  (§  374)  says,  of  conditions  binding 
the  land,  though  a  party  ^^  never  sealed  any  part  of  the  indent^ 
ure,  inasmuch  as  he  entered  and  agreed  to  have  the  lands  by 
force  of  the  indenture,  he  is  bound  to  perform  the  conditions 
within  the  same  indenture,  if  he  will  have  the  land."  And 
Coke's  illustrations  of  this  section  show  (covenants,  construed 
by  reason  of  a  failure  of  one  party  to  seal  the  indenture  as 
binding  on  such  party,  entering  and  holding  under  the  indent- 
ure, as  covenants  as  well  as)  conditions,  to  do  positive  acts. 
Thus,  A.  executed  an  indenture  of  lease  to  D.  and  B.,  in 
which  were  a  covenant  to  pay  rent,  and  a  covenant  to  pay  a 
sum  in  gross ;  and  the  indenture  being  executed  by  D.  but  not 
by  R.,  it  was  held  not  merely  that  B.  was  bound  by  the  cov- 
enant to  pay  rent,  but  a  suit  against  D.  only,  for  the  sum  in 
gross,  was  (on  plea  in  abatement)  adjudged  bad  for  not  join- 
ing B.  as  a  defendant,  because  he  was  bound  by  that  covenant 
also,  he  having  entered,  &c.  on  the  land.  "He  is  bound  to 
perform  the  condition"  attached  to  the  tenure.  And  it  may 
be  worth  noting,  that  this  decision  really  covers  the  ground 
that  there  may  be  an  actual  covenant,  whene  the  deed  is  not 
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€izecated  bj  the  covenantor--^  deed  which,  so  far  as  Ae  is  con* 
cemed,  is  a  deed'-polL 

In  the  case  before  me,  a  forfeiture  of  the  estate,  thongh  fa* 
tal  to  the  defendant,  would  be  utterly  inadequate  to  the  plain-^ 
tiff's  protection,  and  could  hardly  be  called  an  equitable 
relief.  Be-entering  on  an  embankment  twenty  feet  high,  run- 
ning across  the  middle  of  his  farm,  where  its  existence  is  an 
obstruction  to  the  very  right  he  intended  to  preserve,  and  its 
removal  a  labor  he  ought  not  to  be  compelled  to  undertake,  is 
hardly  a  remedy.  And,  in  equity,  he  is  entitled  to  what  it 
was  agreed  he  should  have.  To  say  that  a  specific  performance 
would  be  inequitable,  hardly  lies  in  the  mouth  of  this  defend- 
ant, when  this  company  had  not  merely  the  legal  notice  of  the 
recorded  deed,  but  actual  notice,  before  the  purchase  of  this 
claim,  and  not  only  of  that,  but  that  this  suit  was  pending 
to  enforce  that  claim.  That  it  was  originally  "a  hard  bar- 
gain," which  equity  ought  not  to  enforce,  cannot  very  proper- 
ly be  said  on  behalf  of  a  party  that  (having  the  legal  power 
to  get  the  land,  at  the  appraisal  of  commissioners,  without  any 
such  condition,)  saw  fit  voluntarily  to  make  this  precise  con- 
tract. It  was  made  with  open  eyes ;  and  now  claiming  it  to 
be  burdensome,  when  its  purport  was,  or  ot^ht  to  have  been, 
perfectly  apparent  to  the  grantee  and  its  scientific  engineers, 
at  the  time  of  its  being  made,  merely  shows  that  such  party 
is  not  entitled  to  be  sheltered  by  the  court  from  the  conse- 
quences of  acts  done  either  with  a  reckless  disregard  of  con- 
sequences, or  with  the  intention  to  injure  the  grantor  by  not 
performing  a  part  of  the  contract  so  essential  to  him.  The 
plaintiff  is,  in  common  sense,  in  law  and  in  equity,  entitled  to 
the  thing  for  which  he  bargained.  True,  were  the  suit  at  law, 
the  only  remedy  would  be  by  entry  for  condition  broken. 
But  the  plaintiff  has  not  followed  the  discountenanced  remedy 
of  a  forfeiture.  He  has  not  sought  to  enforce  the  penalty,  but 
has  voluntarily  come  into  a  court  of  equity  to  ask  what  may  be 
according  to  good  conscience.  It  certainly  is  not  in  the  der 
fendant's  mouth  to  say  that  the  plaintiff  should  be  turned  out 
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of  court  for  not  pursuing  the  harsher  course.  This  court  is 
bound,  where  it  once  acquires  jurisdiction,  to  "chancer"  away 
all  penalties ;  and,  with  this  whole  case  before  me,  and  wheth- 
er the  clause  in  the  deed  be  construed  a  coDenant,  or  a  condir 
tumj  I  see  no  difficulty  iu  decreeing  that  "  to  be  done  which 
ought  to  be  done."  Though  I  am  inclined  to  call  it  a  condi^ 
tiofiy  and  to  hold  that,  as  the  present  defendant  has  seen  fit 
to  "enter  and  agree  to  have  the  land  by  force  of  the  deedy  he 
is  bound  to  perform  the  conditions  in  the  deed ;"  and  that 
having  so  made  Ids  election,  to  have  the  land,  he  is  not  now 
to  be  allowed  .to  change  the  election,  but  must  abide  the 

result. 

Judgment  for  the  plaintifil 

[RBKBaBLACik  Spboal  Tbrx,  June  1, 1867.    OnfuUi,  Justice.] 
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Blake  vs.  The  City  of  Bbookltn. 

It  is  not  erery  wrongftil  or  even  unconstitational  act  of  individnals,  and  still 
less  of  public  bodies  and  municipal  corporations,  which  will  entitle  the 
injured  party  to  an  injunction. 

The  plaintiff  was  the  owner  of  certain  lots  of  land  in  the  city  of  Brooklyn, 
worth  not  over  $100  each,  and  unsalable.  The  city  passed  an  ordinance 
requiring  these  lots  to  be  filled  up  to  within  four  feet  of  the  street  grade, 
for  a  distance  of  80  fbet  from  the  line  of  the  street,  in  order  to  support 
the  sidewalks.  The  plaintiff's  lots  were  taxed  |92  each,  for  filling  and 
grading  the  street  The  street  ran  past  the  lots  and  terminated  \xidLeulde 
saCj  at  a  hill  15  feet  high,  and  the  east  bounds  of  the  city.  Hiid  that  in  the 
absence  of  any  allegation  that  the  injury  occasioned  by  the  filling  up  of 
the  lots  would  be  irreparable,  or  that  such  filling  up  would  cause  any  dam- 
age or  injury  whatever,  to  the  lots,  an  iz\junction  to  forbid  the  filling  would 
not  lie. 

JETdd  alio,  that  an  ii\junction  to  restrain  the  collection  of  an  assessment  not 
yet  laid,  for  the  expense  of  such  filling,  ought  not  to  be  granted ;  it  being 
well  settled  that  a  bill  in  equity  and  an  injunction  are  not  the  proper  means 
to  review  or  correct  such  proceedings  of  a  municipal  corporation,  unless  they 
are  productive  of  peculiar  or  irreparable  iigury,  or  must  lead  to  a  mnlti- 
pUci^  of  suits. 

Tba  party  must  be  left  to  his  common  law  remediet,  in  such  a  caae. 


302  OASES  IN  THE  SUPREME  COURT. 


Blake  v.  City  of  Brooklyn. 


APPEAL  irom  an  order  made  at  a  special  term,  denying  a 
motion  for  an  injunction,  and  discharging  an  order  for  a 
temporary  injunction. 

Thompson  dk  Kellogg,  for  the  appellants. 

S.  JS.  Johnson  and  H,  Hagner^  for  the  respondents. 

By  the  Court,  Emott,  J.  The  complaint  in  this  action 
seems  to  have  been  framed  to  restrain  the  proceedings  of  the 
defendants  in  filling  up  a  portion  of  the  plaintiff's  lots,  and 
to  vacate  the  assessment  laid  for  the  expense  of  this  filling, 
as  an  improper  exercise  of  authority  or  discretion ;  although 
in  the  argument  before  us  the  chief  stress  was  laid  upon  the 
unconstitutionality  of  the  ordinance  complained  of,  or  the 
law  under  which  it  was  made.  In  any  aspect  of  the  question, 
however,  I  am  quite  clear  that  no  case  is  disclosed  upon  these 
papers  which  demands  or  justifies  the  interposition  of  a  court 
of  equity,  by  injunction.  It  is  not  every  wrongful  or  even 
unconstitutional  act  of  individuals,  and  still  less  of  public 
bodies,  and  municipal  corporations,  which  entitles  the  injured 
party  to  an  injunction. 

The  case  is  briefly  this,  on  the  plaintilSf's  own  showing. 
He  is  the  owner  of  certain  lots  of  land  on  Twentieth  street 
in  the  city  of  Brooklyn,  worth,  he  says,  not  over  $100  each, 
and  unsalable  at  that,  and  which  have  been  recently  taxed 
$92  each  for  filling  and  grading  the  street.  The  street  runs 
past  these  lots  and  terminates  in  a  cul  de  sac,  at  a  hill  and 
the  east  bounds  of  the  city,  reaching  no  other  roctd.  The 
defendants  have  passed  an  ordinance  pursuant  to  their  char- 
ter, requiring  these  lots,  with  others  adjoining,  to  be  filled  up 
to  within  four  feet  of  the  street  grade,  for  a  distance  of  30 
feet  from  the  line  of  the  street,  in  order,  as  they  say,  to  sup- 
port the  sidewalks.  This  filling  is  to  be  done  at  the  expense 
of  the  owners,  the  plaintiff  and  others.  It  may  be  in&ned 
fit>m  the  complaint,  although  it  is  not  distinctly  avemd,  that 


BINGSS^-OOTOBEB,  1857.  303 


Blake  v.  City  of  Brooklyn. 


a  coDtract  was  made  by  the  defendants  for  filling  in  these  lots 
according  to  the  ordinance,  and  that  by  this  contract  the 
expense  to  the  plaintiff  would  be  $62  for  each  lot.  But  it  is 
stated  that  no  work  was  done  on  the  plaintiff's  lots  under 
the  contract,  and  that  it  has  expired.  Then  it  is  said  some 
negotiations  took  place  which  resulted  in  a  compromise,  which 
the  plaintiff  supposed  was  binding  and  would  be  regarded  by 
the  defendants,  and  under  this  arrangement  he  proceeded  to 
fill  in  his  lots,  to  the  required  height,  for  ten  feet  back  from 
the  street  line,  as  I  understand  him.  But  now  the  defend- 
ants refuse  to  ratify  this  arrangement,  and  insist  on  subject- 
ing the  plaintiff  to  the  unnecessary  expense  of  filling  the 
lots  '^  according  to  the  ordinance."  The  complaint  then 
charges  that  the  whole  of  this  filling,  and  the  ordinance 
directing  it,  were  unnecessary,  and  unauthorized  by  law,  and 
if  any  filling  was  necessary  it  was  not  required  to  extend  so 
fer  back  from  the  street.  The  prayer  is  for  an  injunction  to 
forbid  the  filling,  and  to  restrain  the  collection  of  any  assess- 
ment for  its  expense. 

This  is  the  whole  cause  of  action,  and  it  is  manifest  that 
there  is  nothing  here  which  calls  for  the  relief  demanded. 
The  injury  to  the  plaintiff's  lots  by  this  filling  up  is  not  said 
to  be  irreparable  so  that  an  action  at  law  and  damages  for  the 
trespass  will  not  be  an  ample  remedy,  if  the  proceedings  of 
the  defendants  are  unauthorized  or  unjustifiable.  Indeed,  there 
is  no  statement  in  the  complaint  that  the  filling  up  these 
lots  will  cause  any  damage  or  injury  whatever  to  the  lands. 
The  gist  of  the  matter  seems  to  be  the  expense.  Even  if  it 
were  the  mere  wanton  and  malicious  act  of  a  trespasser,  there 
is  not  enough  in  the  case  to  require  us  to  grant  an  injunction, 
so  far  as  the  lands  or  lots,  or  their  ownership  or  enjoyment, 
are  concerned. 

As  to  the  tax  or  assessment,  the  case  is  equally  plain.  If  the 
assessment  be  illegal  or  unconstitutional,  the  plaintiff  cannot 
be  compelled  to  pay  it,  and  he  need  not  anticipate,  in  this  way, 
his  defense  to  a  suit  at  law.     The  assessment  is  not  yet  laid,  or 
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its  amount  ascertained ;  indeed  the  work  is  not  done^  or  even 
commenced,  and  therefore  there  cannot  be  a  pretense  of  a 
cloud  upon  the  title  of  the  land.  If  an  assessment  were  laid^ 
however,  for  the  expense  of  this  improvement,  it  is  well  set- 
tled that  a  bUl  in  equity  and  an  injunction  are  not  the  proper 
means  to  review  or  correct  such  proceedings  of  a  municipal 
corporation.  There  are  sufficient  common  law  remedies  in 
such  cases,  and  a  court  of  equity  will  not  extend  its  jurisdic- 
tion to  review  such  proceedings,  unless  they  are  productive  of 
peculiar  or  irreparable  injury  to  the  lands  of  the  plaintiff, 
or  must  lead  to  a  multiplicity  of  suits.  The  case  of  The 
Mayor  of  Brooklyn  v.  Meserole,  (26  Wend,  132,)  established 
this  principle.  It  waa  followed  in  the  recent  case  of  Bouton 
V.  The  City  of  Brooklyn,  (15  Barb.  375.)  In  the  case  of 
Mace  V.  Hie  Trustees  of  Newburgh,  I  had  occasion  to  apply 
the  rule  laid  down  in  these  and  other  authorities,  and  that 
decision,  denying  the  continuance  of  an  injunction,  was  acqui- 
esced in  by  the  very  able  counsel  who  argued  that  case.  I 
think  these  principles  are  decisive  of  the  present  question, 
and  therefore,  without  examining  the  other  question  discussed 
by  the  learned  justice  at  special  term,  I  agree  that  his  order 
dissolving  the  injunction  was  right,  and  should  be  affirmed 
with  $10  costs. 

[Kings  Genbbal  Tbbx,  October  18,  1867.    S.  JB^  Sirong^  JBirdseye  and 
JEmott,  Justices.] 
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An  affidavit  statinf;  "  upon  information  and  belief  '*  that  a  bank  is  insolyent,  ift 
not  sufficient  eyidence  to  authorize  the  granting  of  an  ix\juncUon  and  the 
appointment  of  a  receiver ;  especially  when  it  is  in  direct  contradictiim  U> 
the  regular  official  reports  of  the  bank,  made  i:Mider  oath. 

Where  a  suspension  of  specie  payments  by  banks  is  general,  and  nearly  iiiii> 
yersal,  the  mere  fact  of  suspension  by  a  bank  of  circulation  is  not  proof  of 
insolyency. 
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Within  the  meaning  of  the  act  of  1849  a  hank  ia  clearly  solyent,  and  conae- 
qnently  not  to  he  proceeded  against  as  insolyent,  if  it  has  ptapeity  more 
than  sufficient  to  satisfy  all  demands. 

In  such  a  case,  where  no  frand  or  ii\justice  is  alleged,  the  conrt  will  not  deem  it 
expedient  to  grant  a  temporary  injunction,  or  an  order  to  show  cause  why 
an  iqjonction  should  not  he  issued ;  although  the  hank  reftisee  to  redeem  its 
circulating  notes  in  specie. 

THIS  was  an  application  for  an  order  requiring  the  defend- 
ant to  show  cause  why  an  injunction  should  not  be  granted 
and  a  receiver  appointed. 

John  Livingston^  for  the  plaintiff. 

BoosEVBLT,  J.  The  plaintiff  being,  as  he  allies,  the  owner 
of  two  "  circulation  notes"  of  the  Bank  of  New  York,  each  of 
the  denomination  of  $100,  on  the  afternoon  of  the  13th  of 
October,  between  the  hours  of  one  and  two  o'clock,  presented 
them  to  the  paying  teller  of  the  bank,  demanding  specie  for 
them,  and  was  refused.  He  further  aUeges,  on  information 
and  belief,  that  the  bank  is  insolyent ;  and  therefore  prays 
that  it  may  be  dissolved,  that  it  may  be  enjoined  from  exer- 
cising any  of  its  corporate  functions,  from  collecting  its  debts, 
from  paying  out  or  transferring  its  money  and  effects,  and  that 
its  assets  may  be  appropriated  to  pay  its  liabilities  ^^  accord- 
ing to  law.''  As  a  preliminary  to  a  final  decree,  he  now  moves, 
€X  parley  on  the  sworn  statements  of  his  complaint,  for  an 
order  of  the  court  requiring  the  bank  to  show  cause,  at  an 
early  day,  why  a  receiver  should  not  be  appointed,  "  to  take 
charge  (in  the  interim)  of  its  property  and  effects,"  and  the 
immediate  question  is,  is  such  an  order,  on  the  case  made,  a 
matter  of  strict  l^al  right,  and  if  not,  is  it  nevertheless,  un- 
der all  the  circumstances,  fit  and  proper,  as  a  matter  of  mere 
l^al  discretion.  The  plaintiff,  no  doubt,  is  entitled  to  the 
same  remedy,  by  the  ordinary  suit  at  law  and  judgment  and 
execution  against  the  bank,  as  against  any  other  debtor.  He 
has  the  advantage,  too,  in  such  action,  of  greater  dispatch 
than  an  ordinary  creditor.    He  is  freed  from  the  common  ob- 
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struction  of  a  sham  defense.  In  twenty  days  after  the  first  step 
taken,  the  law  declares  peremptorily  that  "judgment  shall  be 
rendered  for  such  demand  with  interest  and  costs,  unless  the 
judge  shall  be  satisfied  by  affidavit,  setting  forth  the  facts^ 
that  there  is  a  good  defense,  on  the  merits,  to  the  demand, 
and  shall  thereupon  direct  a  stay  of  the  judgment  until  a  trial 
can  be  had.  And  even  in  that  case— a  case  seldom  likely  to 
occur — the  issue  joined,  whether  of  fact  or  law,  "  shall  have 
preference  over  all  other  causes."  Appeals  too — ^another  mode 
of  procrastination — are  also  restricted,  by  requiring  the  certifi- 
cate of  a  judge  "  that  there  is  probable  error,"  and  satisfactory 
security  for  the  payment  of  the  demand,  in  the  event  of  final 
judgment, "  with  interest  at  the  rate  of  ten  per  cent,  and  costs.'* 

These  strong  provisions  to  insure  a  speedy  recovery  are  ap- 
plicable "  to  any  proceeding  for  the  recovery  of  any  demand" 
against  a  bank  "  issuing  any  kind  of  paper  credits  to  circulate 
as  money."  And  it  will  thus  be  seen  that,  as  against  that 
class  of  banks,  every  depositor,  a^  well  as  every  bill  holder,  may 
ordinarily  obtain  an  execution  in  twenty  days  from  the  time 
of  demand  and  refusal  of  specie,  (which  execution,  by  the 
terms  of  the  code,  may  be  made  returnable  within  the  further 
period  of  sixty  days,)  and  that  the  time  of  payment  may  ac- 
cordingly, by  legal  resistance,  be  postponed  in  that  manner 
for  three  months,  or  thereabouts,  and  no  longer. 

Whether  these  summary  requirements  of  the  act  of  1849 
were  intended  to  apply  to  the  higher  courts  alone,  may  admit 
of  some  doubt.  It  is  clear,  however,  that  they  do  not  take 
from  the  creditor  of  a  bank  his  ordinary  remedy  in  the 
minor  courts,  for  $500  and  under — a  remedy  which,  without 
going  into  details,  it  is  presumed,  is  at  least  as  prompt  as  any 
in  the  supreme  court. 

What  occasion  is  there,  then,  for  any  extraordinary  meas- 
ures, beyond  those  already  referred  to,  in  favor  of  the  present 
plaintiff  or  against  the  present  defendants  ?  The  bank,  we 
are  told,  is  insolvent,  but  how  is  that  shown  ?  The  plaint- 
iff's "information  and  belief"  is  surely  no  evidence;  espe- 
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cially  when  in  direct  contradiction  to  the  regular  official  r^ 
ports  of  the  bank,  which,  being  made  under  oath,  and  published 
by  express  direction  of  law,  are,  it  is  presumed,  entitled  to  at 
least  as  much  weight  judicially,  as  the  unknown  and  unsworn 
informant  of  the  plaintiff. 

We  are  left,  then,  to  the  mere  legal  inference  of  insolvency, 
resulting  from  the  suspension  of  specie  payments  by  a  bank 
of  issue. 

Is  such  the  necessary  inference  from  suspension,  no  matter 
wliat  the  bank's  assets  may  amount  to,  in  cases  where  Buspen-* 
sion  is  general,  and  nearly  universal,  throughout  the  state  and 
every  other  section  of  the  union  ?  It  seems  to  me  that  it  is 
not.  The  statute  of  1849,  which,  being  subsequent  in  time, 
and  especially  directed  to  the  case  of  banks  of  issue,  and  cov- 
ering precisely  the  same  ground,  would  seem  to  supersede  on 
these  points  the  older  enactments.  This  statute  provides  that 
upon  proof  by  the  abortive  return  of  an  execution,  or  by  other 
satisfactory  evidence  before  it  is  returned,  that  an  execution 
for  "  any  debt  or  liability  exceeding  $100"  cannot  be  satisfied 
out  of  any  property  of  the  bank  thus  sued,  the  judge  "  shall  at 
once  make  an  order  declaring  the  insolvency  of  such  corporation 
or  association ;"  to  be  followed,  of  course,  by  the  appointment  of 
a  receiver,  to  wind  up  its  business.  Under  another  section, 
however,  a  creditor,  without  waiting  the  first  twenty  days,  or 
the  subsequent  sixty  days,  if  his  demand  exceed  $100,  may, 
at  any  time  after  ten  days  from  the  refusal  of  payment,  apply 
for  an  order  enjoining  the  bank  and  declaring  it  insolvent ; 
and  on  such  application  the  judge,  ^'  if  in  his  opinion  on  the 
facts  presented  it  be  expedient,  in  order  to  prevent  fraud  or 
injustice,"  may  grant  an  order  for  a  temporary  injunction. 
After  which,  on  hearing  of  the  parties  on  short  notice,  he  shall 
determine  whether  the  bank  be  "  clearly  solvent  or  otherwise." 
And  even  if  he  determine  it  to  be  clearly  solvent,  he  is  re- 
quired to  continue  the  temporary  injunction,  if  one  have  been 
granted,  until  full  pajonent  of  the  debts  and  costs.     But  if  he 
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determine  that  it  is  "  not  clearly  solvent,"  he  must  not  only 
continue  the  injunction,  hut  appoint  a  receiver. 

Beading  these  provisions,  can  any  one  say  that,  by  a  true 
interpretation  of  the  law  of  which  they  form  a  part,  the  mere 
suspension  of  specie  payments  of  itself,  and  by  itself,  settles 
the  question  of  insolvency  ?  If  so,  why  require,  under  one 
section,  the  issuing  of  an  execution  and  proof  of  inability  to 
satisfy  it ;  and  under  another,  first  a  delay  of  at  least  ten  days, 
and  then  a  hearing  on  further  notice,  and  an  examination  of 
the  "  oflScers'  books,  papers,  accounts,  assets  and  effects  ?" 
Banks  of  issue  in  this  state  are  the  creatures  of  the  law.  The 
same  law  assumes  that  while  accommodating  the  public,  they 
will  yield  an  income  to  the  stockholders ;  and  how  is  such  in- 
come to  be  realized  unless  they  are  allowed  to  loan,  not  only 
their  capital,  but  a  portion  at  least  of  their  deposits ;  and  that, 
too,  not  returnable  on  demand,  but  on  time  ?  It  assumes, 
therefore,  in  the  very  organization  of  such  institutions,  that  in 
case  of  a  panic  or  sudden  rush,  the  banks,  although  amply 
able  and  clearly  solvent,  may  not  have  specie  enough  on  hand 
inmiediately  to  satisfy  all  claims*  Hence  the  act  of  1849, 
instead  of  authorizing  a  permanent  injunction,  upon  a  mere 
refusal  to  pay  in  specie,  expressly  requires  further  "  proof  sat- 
isfactory to  a  justice  of  the  supreme  court,"  that  the  demand 
of  the  plaintiff  "  cannot  be  satisfied  out  of  any  property  of 
the  defendant,"  or  that,  after  a  full  hearing  of  the  parties,  it 
shall  appear,  and  be  so  determined,  that  the  institution  is 
"  not  clearly  solvent." 

In  the  present  case,  it  is  now  admitted  that  the  bank  has 
property  not  only  sufficient,  but  in  every  respect  more  than 
sufficient,  to  satisfy  all  demands.  Within  the  meaning  of  the 
statute,  therefore,  it  is  "  clearly  solvent,"  and  of  course  not  a 
subject  for  the  extraordinary  decree  prayed  for  in  the  com- 
plaint. For  that  reason,  as  well  as  for  the  reason  that  no 
"fraud  or  injustice"  is  alleged  or  pretended,  it  is,  in  my 
"  opinion,  on  the  facts  presented,"  not  only  "  not  expedient," 
but  on  the  contrary  highly  inexpedient,  to  grant  a  "  temporary 
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injunction/'  or  an  ord^  to  show  cause  why  such  an  injunction 
should  not  he  issued. 

The  revised  statutes  on  this  subject^  I  have  said,  would  seem 
to  have  heen  superseded  hy  the  later  provisions  of  the  statute 
of  1849.  This  position  requires  some  qualification.  The  late 
statute  is  confined  to  demands  '^  exceeding  one  hundred  dol' 
lars/'  and  to  ^'  corporations  and  joint  stock  associations  issuing 
bank  notes ;''  whereas,  the  previous  statutes  were  applicable 
to  ^'  any  creditor''  of  any  amount,  and  to  any  loan,  banking 
or  insurance  "  corporation,"  whether  issuing  notes  or  not.  It 
must  be  obvious,  however,  that  where  a  statute  says  that  a 
certain  thing  may  be  done  after  twenty  days,  or  after  sixty  and 
twenty  days,  or  after  ten  days  and  a  full  hearing  of  both 
parties,  precisely  the  same  thing  cannot  be  done  under  a  pre- 
vious statute,  ex  parte,  and  without  waiting  eighty,  twenty, 
ten,  or  any  number  of  days.  There  is  an  obvious  repugnance, 
operating  to  that  ^itent  as  an  implied  repeal 

The  present  application,  therefore,  in  that  view  also  must 
be  dismissed.  The  plaintiff's  demand  exceeds  $100 — ^it  is 
founded,  not  on  a  deposit,  but  on  two  circulating  notes — and 
yet  it  is  made,  instead  of  ten  days  after  the  refusal  of  pay- 
ment, in  less  than  24  hours.  The  law,  it  is  true — and  the 
statute  of  1849  is  certainly  not  an  exception  to  the  principle — 
aids  the  vigilant  and  not  the  slothful.  It  is  possible,  never- 
theless, even  in  such  a  case,  to  rise  too  early. 

Banks  of  issue,  it  will  thus  be  seen,  where  they  are  acting 
in  good  faith  and  are  ''  clearly  solvent,"  have  a  little  time  to 
breathe,  after  suspension,  although  not  very  long.  On  all  ex- 
cept small  demands,  they  must  have  twenty  days,  and  with  the 
approbation  of  the  sheriff,  may  have  sixty  more.  And  as 
against  all  their  creditors,  except  note  holders,  if  certain  views 
of  the  constitution  are  correct,  the  legislature,  should  they 
deem  the  public  good  to  require  it,  may  extend  the  indulgence 
still  further.  On  this  point,  however,  I  express  no  opinion, 
farther  than  to  say,  that  any  legislation  to  be  valid  must  con- 
form, first,  to  the  federal  constitution  prohibiting  all  the  states 
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firom  passing  any  law  ^^  impairing  the  obligation  of  contracts )" 
and  secondly,  to  the  state  constitution  prohibiting  the  legisla- 
ture, whatever  may  be  the  true  interpretation  of  the  prohibi- 
tion, from  passing  any  law  '^sanctioning  in  any  manner, 
directly  or  indirectly,  the  suspension  of  specie  payments  by 
any  person,  corporation  or  association,  issuing  bank  notes  of 
any  description." 

[Nbw  Tobk  Special  Tbrx,  October  19, 1857,    JRoosevelif  Justice.] 


In  the  matter  of  the  petition  of  Benjamin  B.  Jones  vs. 
Alanson  Eobinson,  Receiver  of  the  HoUister  Bank  of 
Buffalo. 

Where  a  bank,  at  the  time  of  its  failure,  was  indebted  to  J.  in  the  snm  of 
$924,  which  was  then  diie,  and  J.  owed  the  bank  $891.43  upon  a  note  not 
then  due,  but  which  became  due  in  a  few  days ;  ffdd  that  this  was  a  case 
of  mutual  credity  and  that  it  was  the  duty  of  the  receiver  of  the  bank,  ap- 
pointed under  the  act  of  1849,  {Loads  of  1849,  ck.  226,)  to  apply  a  sufficient 
amount  of  the  sum  standing  to  J.'s  credit,  on  the  books  of  the  bank,  to  the 
payment  and  satisfaction  of  the  amount  owing  by  J.  upon  the  note. 

ROBINSON  was  appointed  receiver  of  the  property  of  the 
HoUister  Bank  of  Buffalo,  September  2,  1857.  At  that 
time  B.  B.  Jones  had  credited  to  his  account,  as  a  balance  of 
his  deposit,  the  sum  of  $924.  The  bank  held  a  note  made 
by  Jones  and  indorsed  by  Fish,  for  $391.43,  dated  March  3, 
1857,  payable  six  months  after  date,  at  the  HoUister  Bank 
of  Buffalo.  This  note  had  been  discoimted  by  th6  bank,  and 
was  held  by  it  at  the  time  the  receiver  was  appointed,  and  it 
became  due  three  days  after  the  plaintiff  was  appointed 
receiver.  Jones  had  done  business  with  the  bank  for  a  long 
time  previous,  and  in  July  made  a  deposit  of  over  $3000. 
When  his  discounted  notes  became  due,  the  course  of  the 
bank  was  to  apply  any  money  Jones  had  in  the  bank  as  a 
deposit,  to  the  payment  of  such  notes.    Jones  appUed  to  the 
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receiver  to  make  an  application  of  a  sufficient  amount  of  the 
$924  appearing  to  his  credit,  to  the  payment  and  satisfaction 
of  the  note  of  $391.43.  The  receiver  declined  to  do  this,  and 
commenced  an  action  in  the  superior  court  of  the  city  of  Buf- 
&lo,  against  the  maker  and  indorser,  to  enforce  the  payment 
of  the  note.  And  Jones  now,  by  his  petition,  prayed  this 
court  to  direct  the  receiver  to  make  such  application,  and  to 
discontinue  the  action  commenced  by  him, 

N.  A.  Hulbert,  for  petitioner,  Jones. 

8.  O,  Haven,  for  the  receiver. 

Marvin,  J.  Bobinson  was  appointed  receiver  under  the 
act  of  1849,  (8es8,  Laws,  p,  340.)  The  11th  section  specifies 
some  of  the  powers  and  duties  of  the  receiver.  It  is  declared 
that  he  shall  possess  all  the  powers  of  receivers  of  corpora- 
tions, under  the  3d  article  of  title  4  of  chapter  8,  part  third 
of  the  revised  statutes,  in  respect  to  the  settlement  of  all  de- 
mands exhibited  to  him,  and  in  all  other  respects,  except  as 
therein  otherwise  provided;  and  all  such  powers  now  con- 
ferred by  law  on  trustees  of  insolvent  debtors  as  may  be  ap- 
plicable, &c. 

On  turning  to  article  3  of  the  revised  statutes,  above 
referred  to,  it  will  be  seen  that  the  receivers  therein  men- 
tioned, have  all  the  power  and  authority  conferred  by  law 
upon  trustees  to  whom  the  assignment  of  the  estate  of  in- 
solvent debtors  may  be  made,  pursuant  to  the  provisions  of 
the  6th  chapter  of  the  second  part  of  the  revised  statutes. 
They  are  declared  to  be  trustees  for  the  benefit  of  the  cred- 
itors of  the  corporation  and  its  stockholders.  (2  It,  S.  469, 
§§  67,  68.)  Turn  now  to  the  5th  chapter,  second  part,  of 
the  revised  statutes,  and  ascertain  the  powers  of  trustees  un- 
der assignments  made  by  insolvent  debtors,  &c.  It  is  de- 
clared (2  JR.  S,  47,  §  36)  that  when  mutual  credit  has  been^ 
given  by  any  debtor,  and  any  other  person,  or  mutual  debts 
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have  Bubsisted  between  such  debtor  and  any  other  person^ 
the  trustees  may  set  off  such  credits  or  debts,  and  pay  the 
proportion  or  receive  the  balance  due.  This  provision  con- 
tains an  exception  not  material  in  this  inquiry,  and  a  qual- 
ification to  be  hereafter  noticed.  Had  not  rmUtiai  credit  been 
given  by  the  bank  and  the  defendant  Jones  ?  The  language 
of  the  English  act  of  bankruptcy  is,  "  when  there  has  been 
mutual  credit  given  by  the  bankrupt  and  any  other  person,  or 
when  there  are  mutual  debts  between  the  bankrupt  and  any 
other  person,  the  commissioners  shall  state  the  account  be- 
tween them,  and  one  debt  or  demand  may  be  set  off  against 
another."  There  is  a  wide  distinction  between  muttial  debts 
and  mutucd  credits;  the  latter  embracing  many  cases  not 
included  in  the  former.  In  Ex  parte  Prescott^  (1  Atk,  230,) 
a  person  owed  the  bankrupt  a  sum  payable  at  a  future  day, 
and  the  bankrupt  was  indebted  to  him  in  a  smaller  sum, 
then  due.  Lord  Hardwicke  held  that  although  it  was  not  a 
case  strictly  of  mutucd  debts,  it  was  a  case  of  muttKU  ereditSy 
and  the  sum  owing  by  the  bankrupt  was  set  off  and  applied 
upon  the  demand  owing  to  the  bankrupt,  not  then  due. 
This  case  is  in  point.  In  Hankey  and  others  v.  Smith  and 
others,  (3  T.  R.  5ffl,  note,)  the  defendants  held  a  bill  accept- 
ed by  the  bankrupts,  not  due  when  the  commission  of  bank- 
ruptcy issued.  The  defendants  made  purchases  of  the 
bankrupts,  on  credit,  before  the  commission  of  bankruptcy. 
The  action  was  brought  by  the  assignees  of  the  bankrupts, 
to  recover  the  price  of  the  goods  sold,  and  it  was  held  that 
mutual  credits  existed  between  the  persons  who  became 
bankrupt  and  the  defendants  who  held  their  acceptance,  not 
then  due,  and  that  the  defendants  could  set  off  the  accept- 
ance. At  the  time  the  goods  were  sold  to  the  defendants, 
the  vendors  did  not  know  that  the  defendants  held  their 
acceptance.  The  court  held  that  this  made  no  difference; 
that  the  mutual  credit  was  constituted  by  taking  the  ImU, 
on  the  one  hand,  and  selling  the  goods,  on  the  other. 

In  Smith  and  others,  assignees,  v.  Hudson,  (4  T.  B.  311|) 
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the  defendant  had  lent  to  the  bankrupts  his  acceptance, 
which  did  not  become  due  until  after  the  act  of  bankruptcy, 
and  was  then  outstanding  in  the  hands  of  third  persons,  and 
the  defendant  paid  the  bill,  and  it  was  held  that  he  was 
entitled  to  set  off  the  amount  thus  paid,  after  the  commis- 
sion issued,  in  an  action  by  the  assignees  against  him  for 
goods  purchased  by  him  of  the  bankrupts;  and  that  this 
was  so  under  the  words  "mutual  credit"  used  in  the  act. 
See  also  Wagstaff^  ex  parte,  (13  Vesey,  66,)  Atkinson  and 
others,  assignees,  v.  Elliott,  (7  T,  B.  378,)  a  case  where  the 
debt  of  the  defendant  was  due  at  the  time  of  the  bankruptcy, 
to  the  bankrupt,  and  the  bankrupt  owed  him  a  debt  not  then 
due.  It  was  held  that  the  defendant  might  retain  the  money 
in  his  hands  owing  to  the  bankrupt,  to  satisfy  his  demand 
against  the  bankrupt,  not  due.  (Olive  v.  Smith,  5  Taunt.  56. 
Sheldon  v.  Rothschild,  8  id,  156.  Arbouin  v.  Tritton,  1  HoWs 
N.  P.  a  408.    Bussea  v.  Bdl,  8  Mees.  d  Wels.  277.) 

The  cases  here  cited  establish  most  clearly  that  a  case  of 
mutual  credit  existed  between  the  bank  and  Jones,  at  the 
time  the  receiver  was  appointed.  The  bank  was  indebted  to 
Jones  in  the  sum  of  $924,  which  was  then  due,  and  Jones 
owed  the  bank  $391.43,  not  then  due,  but  which  became  due 
in  a  few  days — ^that  constituting  a  mutual  credit,  according  to 
the  construction  put  upon  those  words  as  used  in  the  English 
bankrupt  act ;  and  I  have  no  doubt  we  should  give  the  same 
construction  to  our  statute.  It  is  quite  evident,  from  the  lan- 
guage used  in  our  statute,  that  the  provision  we  are  consider- 
ing was  taken,  originally,  from  the  English  bankrupt  act,  and 
with  a  full  knowledge  of  the  construction  which  had  been 
g^ven  to  that  act. 

The  section  we  have  been  considering,  in  relation  to  mutual 
credits  or  mutual  debts,  contains  the  qualification  that  ^'no 
set  off  shall  be  allowed  of  any  claim  or  debt  which  would  not 
have  been  entitled  to  a  dividend,  as  hereinbefore  directed.'' 
These  provisions  are  contained  in  article  8  of  the  code  of  laws 
relating  to  absent  debtors,  &c.  and  to  insolvents ;  and  in  this 
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article  the  persons  who  are  entitled  to  dividends  in  the  pro- 
ceeding under  each  article,  are  specified  and  defined  It  is 
sufficient  here  to  say,  that  Jones  would  have  been  entitled  to 
a  dividend  under  any  of  the  articles  in  the  revised  statutes, 
except  the  sixth ;  and  the  cases  provided  for  in  that  article 
are  excepted  in  section  36. 

It  may  be  well  here  to  notice  section  seven  in  this  8th  arti- 
cle, (2  B,  S,  41,)  conferring  power  upon  the  trustees  to  sue  in 
their  own  names,  &c.,  and  declaring  that  ^^no  set  off  shall  be 
allowed  in  any  such  suit,  for  any  debt,  unless  it  was  owing  to 
such  creditor,  by  such  debtor,  before  the  first  publication  of 
the  notice  required  in  the  first  article,"  &c.  proceeding  to  fix 
a  time  as  to  the  proceedings  under  the  other  articles ;  and  to 
remark  that  it  may  be  that  this  provision  restricts  the  opera- 
tions of  this  act  in  certain  cases  within  narrower  bounds, 
touching  set-off,  than  the  English  act  of  bankruptcy;  so 
that  some  of  the  cases  above  cited  may  not  be  applicabla 
Thus,  as  I  understand  the  English  cases,  if  A.,  the  bankrupt, 
was  indebted  to  B.,  the  debt  not  being  due  when  A.  be- 
came a  bankrupt,  and  B.  was  indebted  to  A.,  the  debt  be- 
ing due,  in  an  action  by  the  assignees  of  the  bankrupt 
against  B.,  he  would  be  permitted  to  retain  the  amount  A. 
owed  him,  and  apply  it  upon  the  debt  he  owed  A.,  and  this 
under  the  provision  as  to  mutual  credit.  Now  has  the  pro- 
vision in  section  7  of  our  act  so  qualified  section  36,  contain- 
ing the  words  ^'mutual  credit,"  as  to  exclude  the  case 
supposed  of  A.  and  B.  ?  It  is  not  necessary  to  express  any 
opinion  upon  that  question  in  this  case.  The  bank  owed 
Jones,  and  the  debt  was  due  at  the  time  the  receiver  was 
appointed. 

In  Holbrook  v.  The  Receivers  of  the  Am.  Fire  In^.  Co.^ 
(6  Paige,  220,)  the  plaintiff  was  indebted  to  the  insurance 
company  upon  a  bond  and  mortgage  not  due  when  the  re- 
ceiver was  appointed,  and  the  insurance  company  was  indebt- 
ed to  the  plaintiff  in  a  larger  sum,  for  losses.  The  sum  owing 
to  the  plaintiff  had  not  been  liquidated^  and  could  not,  there* 
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fore,  be  used  as  a  set-off  to  the  bond  and  mortgage  under  the 
general  provisions  of  the  statute  relating  to  set*off.  The  law 
under  which  the  receiver  in  that  case  was  appointed,  as  in  the 
present  case,  had  conferred  upon  the  receiver  the  powers  con- 
ferred upon  trustees  in  cases  of  insolvent  or  absconding,  &c. 
debtors;  and  the  chancellor  applied  the  provision  of  the 
statute  in  relation  to  mutual  credit,  and  directed  the  set-off. 
The  case  is  in  point.  There  the  bond  and  mortgage  became 
due  after  the  receiver  was  appointed,  and  a  sufficient  portion 
of  the  amount  owing  by  the  insolvent  insurance  company  to 
the  mortgagor  was  directed  to  be  applied  to  the  payment  of 
the  bond  and  mortgage. 

In  the  view  I  have  taken  of  this  case,  I  think  there  was  no 
legal  necessity  for  Jones  to  come  into  this  court.  He  can  de- 
fend the  action  pending  against  him  in  the  superior  court, 
where  his  set-off,  upon  the  principles  of  mutual  credit,  would 
be  allowed.  This  point  was  not  made,  and  I  imderstood 
counsel  to  waive  all  objections  except  that  arising  upon  the 
merits.  The  motion  must  be  granted,  with  $10  costs,  to  be 
paid  by  the  receiver,  and  to  be  allowed  to  him  out  of  the  trust 
funds,  (a) 

(a)  No  appeal  was  taken  from  this  decision. 

[Erie  Special  Tbbv,  Noyember  2, 1867.    Marvm,  Justice. 
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LuciNDA  WiLLCOX,  administratrix  of  Whitman  Willcox,  jun. 
deceased,  vs.  Elisha  B.  Smith  and  Whitman  Willcox,  ad- 
ministrators of  Whitman  Willcox,  jun.  deceased,  and  others. 

Whitman  Willcox,  administrator,  &c.,  vs.  Elisha  B.  Smith, 
administrator,  and  Lucinda  Willcox,  administratrix,  &c., 
and  others. 

Sherwood  S.  Merritt  and  Mary  Ann  his  wife  vs.  Elisha 
B.  Smith  and  others,  administrators,  &c.,  and  others. 

Bradford  Willcox  vs.  The  Same. 

Charles  Willcox,  by  Henry  M.  Hyde  his  special  guardian, 

vs.  The  Same. 

Upon  an  appeal  from  an  order  or  decree  of  a  surrogate,  all  persons  to  whom 
snms  are  awarded  by  the  surrogate,  and  who  are  therefore  interested  in  Abs- 
taining his  decree,  should  be  made  parties  respondents,  in  the  petition  of 
appeal ;  although  they  were  not  parties  to  the  proceedings  before  the  sur- 
rogate. 

The  creditors,  whose  debts  a  surrogate  may  direct  the  administrators  to  pay, 
on  a  final  settlement  of  their  accounts,  are  those  whose  claims  arise  on  con- 
tracts made  with  the  deceased;  and  not  such  as  have  demands  against 
the  administrators  personally,  by  reason  of  agreements  made  between  them 
and  the  administrators,  even  while  the  latter  were  in  the  proper  discharge 
of  their  duties. 

Where  administrators  employ  counsel  to  assist  them  in  arranging,  substantiat- 
ing and  settling  their  accounts  before  the  surrogate,  on  final  settlement, 
they  are  personally  liable  to  pay  such  counsel  for  their  disbursements  and 
services ;  and  it  is  not  in  the  power  of  such  administrators  to  make  an  agree- 
ment with  their  counsel  on  which  the  latter  can  found  any  claim  against  the 
estate  of  the  deceased. 

Under  such  circumstances,  the  counsel  are  not  creditors  of  the  deceased ;  nor 
can  they  make  any  claim  against  his  estate,  for  services  thus  rendered  to 
the  administrators. 

Counsel,  nothemg  parties  to  proceedings  before  a  surrogate  on  a  final  account- 
ing, cannot  have  costs  awarded  to  them ;  inasmuch  as  the  statute  only  au- 
thorizes the  surrogate  to  award  costs  to  parties.  And  costs,  when  adjudged 
to  a  party,  by  the  surrogate,  are  such,  only,  as  were  formerly  allowed  for 
similar  services  in  the  late  courts  of  common  pleas. 

An  executor  or  administrator  is  not  entitled  to  charge  the  estate  with  a  coun- 
sel fee  paid  by  him  upon  the  final  settlement  of  his  accounts  before  the  sur- 
rogate ;  or  for  drawing  up  his  accounts  in  a  proper  and  legal  form,  on  such 
a  settlement.    Nor  has  the  surrogate  any  authority  to  make  an  arbitrary 
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ttlkywance  to  him  in  liea  of  the  oompeDsation  directed  by  the  statute  to  be 
paid  to  advocates  and  proctors  in  surrogates'  courts,  where  the  same  is  to  be 
paid  as  costs  in  the  suit  or  proceeding,  either  by  Um  adverse  party,  or  out 
of  the  fond  in  litigation. 

Where  administrators  took  out  letters  of  administration  on  the  Ist  of  Septem- 
ber, 1845,  and  although  it  was  their  duty  to  return  an  inventory  of  the  per- 
sonal estate  within  three  months  from  that  time,  they  had  not  even  made 
oath  to  the  accuracy  of  the  inventory  in  1852  when  the  next  of  kin  com- 
menced proceedings  before  the  surrogate  to  compel  them  to  return  it;  and 
they  did  not  file  their  inventory,  until  the  5th  of  January,  1858,  although 
there  was  no  reasonable  excuse  for  such  delay ;  and  their  oaths,  which  they 
attached  to  the  inventory,  were  contradictory,  and  varied  from  the  require- 
ments of  the  statute ;  two  of  them  swearing  that  S.  had  been  tbe  etching 
administrator  and  that  they  made  their  oath  as  to  the  correctness  of  the  in- 
ventory, from  the  best  of  their  knowledge,  information  and  belief,  and  under 
the  advice  of  counsel  that  the  same  was  not  conclusive  upon  them ;  and  S. 
swearing  that  he  had  but  little  knowledge  of  the  property  of  the  deceased, 
previous  to  his  appointment  as  administrator ;  that  all  the  notes,  accounts 
&c.  appraised,  and  most  of  the  personal  property,  were  in  the  possession  of 
his  co-administrators,  or  one  of  them,  who  had  been  the  acting  administra- 
tors, and  that  he,  S.,  had  not  been,  at  any  time,  sole  acting  administrator, 
according  to  his  best  knowledge  and  belief;  but  that  he  supposed,  at  all 
times,  the  three  were  acting  conjointly;  and  that  he  made  his  affidavit 
uider  the  advice  of  counsel,  and  claimed  that  he  was  not  concluded  by  the 
same ;  and  it  appeared  that  the  administrators  had  been  remiss  in  collecting 
debts  due  to  the  deceased,  in  paying  those  contracted  by  him,  in  converting 
the  personal  property  into  money,  and  in  taking  vouchers  for  moneys  paid 
out  by  them ;  and  that  they  had  applied  some  of  the  personal  estate  to  uses 
not  authorized  by  law,  and  had  unnecessarily  permitted  the  same  to  decrease 
in  their  hands ;  Helii  that  it  was  not  a  case  in  which  the  surrogate  should 
have  allowed  the  administrators  any  costs  whatever,  out  of  the  estate,  on  the 
final  settlement  of  their  accounts,  beyond  the  fees  of  the  auditor  and  himself. 

Hdd  alBOf  that  the  contestants  were  entitled  to  costs,  to  be  paid  out  of  the 
estate  of  the  deceased ;  and  that  the  surrogate  should  have  awarded  costs 
to  them. 

The  decision  of  a  surrogate,  awarding  costs  on  the  final  settlement  of  the  ac- 
counts of  administrators,  may  be  reviewed  on  appeal. 

Where  a  note  was  made  on  the  81st  of  August,  1847,  by  which  the  maker 
promised  to  pay  S.  $1200  on  demand,  with  interest,  which  remained  unpaid 
at  the  death  of  the  maker,  and  when  letters  of  administration  upon  his 
estate  were  issued ;  and  on  the  81st  of  August,  1847,  one  of  the  administra- 
tors paid  the  interest  then  due  on  the  note,  and  he  continued  to  pay  interest 
on  it  until  1852 ;  ffdd  that  the  inference  was  irresistible  that  S.  presented 
the  note  to  the  administrators  within  seven  years  and  a  half  next  after  its 
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dftte.  ftfid  that  they  allowed  it  a»  a  valid  claim  against  the  estate  of  tha 
deceased. 

Beld  aJ30f  that  S.'s  cliam  up>on  such  note  having  been  duly  recognized  and  al- 
lowed by  the  adminiBtrators  as  a  valid  claim  against  the  estate,  within  seven 
and  a  half  years  from  the  time  it  became  doe,  and  their  final  accounting  and 
settlement  having  been  made  within  six  years  from  the  time  of  snch  allow- 
ance, the  next  of  kin  could  not  require  ita  refection  by  the  surrogate  on  the 
plea  of  the  statute  of  limitations.  That  under  such  circumstances  neither 
they,  nor  the  administrators,  could  set  up  the  statute,  against  the  claim. 

Where  no  sufficient  excuse  is  given,  by  administrators,  for  not  paying  a  note 
of  their  intestate,  within  eighteen  months  from  the  time  of  their  appoint- 
ment, they  should  be  charged  personally,  by  the  surrogate,  with  all  interest 
that  bus  accrued  on  it  since  the  expiration  of  the  eighteen  months. 

An  executor  or  administrator  who  is  the  general  guardian  of  an  infant, 
cannot,  of  his  own  motion,  transfer  any  portion  of  the  personal  estate 
of  the  deceased,  in  which  his  ward  baa  an  interest  as  next  of  kin  or  legatee, 
flrom  himself  as  executor  or  administrator  to  himself  as  general  guardian  of 
the  infant',  so  as  to  relieve  himself  from  accounting  for  all  of  such  personal 
estate,  as  executor  or  administrator,  before  the  surrogate.  He  must  keep, 
as  executor  or  administrator,  that  portion  of  the  estate  which  belongs  to 
his  ward,  until  he  has  authority  from  the  surrogate  to  hold  it  as  general 
guardian. 

He  cannot  make  any  contract,  as  guardian,  with  himself  aa  administrator, 
which  will  be  binding  on  his  ward.  He  cannot  therefore  give  a  receipt  as 
guardian,  to  himself  aa  administrator,  which  will  be  evidence  against  his 
ward,  of  the  payment  of  the  sum  mentioned  therein,  by  himself  as  admin- 
istrator.   The  law  will  not  permit  him  thus  to  act  in  a  double  capacity. 

Upon  the  final  accounting  and  settlement  of  executors  or  administrators,  the 
next  of  kin  to  the  deceased  may  set  up  the  statute  of  limitations  against 
the  allowance  of  a  claim  presented  by  an  administrator,  for  moneys  alleged 
to  have  been  jMtid  by  him  upon  a  debt  of  the  deccxient. 

Executors  and  administrators  have  no  authority  or  control  over  the  real  estate 
left  by  the  deceased,  except  to  mortgage,  lease  or  sell  it  for  the  payment  of 
his  debts,  when  specially  authorised  to  do  so  by  the  surrogate.  They  are 
not  warranted  in  paying  any  taxes  on  it,  assessed  subsequent  to  the  death 
of  the  deceased,  or  in  making  payments  upon  mortgages,  on  real  estate  con- 
veyed by  him,  or  whereof  he  died  seised,  which  he  was  under  no  personal 
obligation  to  pay. 

An  administrator,  as  such,  has  no  right  to  purchase,  with  the  funds  of  the 
estate,  the  interest  of  an  individual,  as  next  of  kin,  in  the  personal  estate  of 
the  deceased,  for  his  co-administrators,  or  for  the  heirs  and  next  of  kin ; 
and  his  co-administrators  have  no  power,  even  with  the  express  consent  of 
all  the  heirs  and  next  of  kin  and  their  guardians,  to  authorize  him  to  pur- 
chase, as  administrator,  the  interests  of  another  in  either  the  real  or  the 
personal  estate  of  the  deceased.    Nor  has  the  surrogate  power  to  anthoriza 
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him  to  do  it.  Such  a  purchase  is  not  an  act  which  an  adiAinlstrattir  can  da 
in  his  representative  character.  And  he  cannot  be  allowed  the  sum  ex- 
pended in  making  such  purchase,  on  the  settlement  of  his  accoimts. 

The  statute  is  imperative  that  every  executor  or  administrator,  in  rendering 
his  accounts  to  the  surrogate,  on  a  final  settlement,  shaU  produce  vouchen 
for  all  debts  and  legacies  paid,  and  for  all  ftineral  charges  and  just  and 
necessary  expenses.  If  an  account  can  be  allowed  in  any  case^  without  vouch- 
ers and  without  proof  other  than  the  oath  of  the  executor  or  administrator^ 
where  separate  items  of  it  exceed  $20  in  amount,  it  seems  it  is  where  cred- 
itors refuse  to  give  vouchers ;  or  where  the  executor  or  administrator  has 
lost  his  vouchers ;  or  where  they  have  been  stolen  or  destroyed,  and  he  if 
unable  to  procure  others^ 

Executors  and  administrators,  being  all  equally  liable,  ^rima /ode,  to  creditors 
and  the  next  of  kin,  for  the  property  mentioned  in  the  inventory,  are  not 
competent  witnesses  for  each  other  on  their  final  accounUng  before  the 
auditor  and  the  surrogate. 

They  are  not  competent  witnesses  for  each  other  under  the  common  law  rules 
of  evidence,  or  the  statutes  relating  to  proceedings  before  surrogates ;  and 
the  code  of  procedure  has  no  application  to  proceedings  in  surrogates*  courts. 

Where  administrators  have  given  a  Joint  bond,  conditioned  for  the  fiiithAil 
performance  of  their  trust,  a  surety  in  such  bond  is  not  a  competent  witness 
for  the  administrators,  or  either  of  them,  on  their  final  accounting. 

The  mode  in  which  executors  and  administrators  should  make  up  their 
accounts. 

THE  above  entitled  causes  are  five  appeals  from  the  decree  of 
the  county  judge  of  Chenango  county,  made  by  him  while 
acting  as  surrogate  of  that  county,  on  the  29th  day  of  Decem^ 
ber,  1855,  upon  the  final  accounting  and  settlement  of  Lucinda 
Willcox,  administratrix,  and  Elisha  B.  Smith  and  Whitman 
Willcox,  administrators  of  the  goods,  chattels  and  credits  of 
Whitman  Willcox,  jun.  deceased* 

Wliitman  Willcox,  jun.  died  intestate,  at  Norwich,  in  the 
county  of  Chenango,  on  the  4th  day  of  August,  1845.  On 
the  1st  day  of  September,  in  that  year,  the  above  named  Lu- 
cinda Willcox,  Elisha  B.  Smith  and  Whitman  Willcok  were 
appointed  administratrix  and  administrators  of  the  goods, 
chattels  and  credits  of  the  deceased,  by  the  county  judge  of 
Chenango  county,  acting  as  surrogate  of  that  county;  and  on 
the  same  day  such  county  judge,  as  surrc^ate,  appointed 
appraisers  of  the  personal  property  of  the  deceased.    The 
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appraisers  commenced  taking  an  inventory  of  such  property 
on  the  8th  day  of  September,  1845 ;  but  the  inventory,  which 
they  made,  was  not  sworn  to  by  the  administratrix  and 
administrators  lintil  the  4th  day  of  January,  1853.     It  was 
filed  in  the  surrogate's  office  on  the  5th  day  of  January,  1853 ; 
but  it  was  not  sworii  to  or  returned  to  the  surrogate,  until 
after  some  of  the  next  of.  kin  to  the  deceased  instituted  proceed- 
ings before  the  surrogjite  to  compel  the  administratrix  and 
administrators  to  file  it.    The  inventory  showed  that  the 
appraised  value  of  the  personal  estate  of  the  deceased  ex- 
ceeded $42,000.     The  deceased  left  surviving  him,  Lucinda 
Willcox  his  widow,  Lucinda  P.  Smith,  wife  of  Elisha  B. 
Smith,  Whitman  Willcox,  Eli  H.  Willcox,  Mary  Ann  Will- 
cox now  wife  of  Sherwood  S.  Merritt,  Gurdon  H.  Willcox, 
Bradford  Wiljcox  and  Charles  Willcox,  his  sons  and  daugh- 
ters and  only  heirs  at  law.     Each  of  the  sons  and  daughters  of 
the  deceased  were  minors,  at  the  time  of  his  death,  except 
Lucinda  P.  Smith  and  Whitman  Willcox.     On  the  27th  day 
of  November,  1845,  the  county  judge  of  Chenango  county, 
acting  as  surrogate,  appointed  Benjamin  F.  Bexford  the  gen- 
«ral  guardian  of  Eli  H.  Willcox ;  Elisha  B.  Smith  the  general 
guardian  of  Gurdon  H.  WiUcox  and  Mary  Ann  Willcox; 
and  Whitman  Willcox  the  general  guardian  of  Bradford 
Willcox  and  Charles  Willcox.     In  the  year  1847,  Elisha  B. 
Smith  was  appointed  the  special  guardian  of  Mary  Ann  Will- 
cox and  Gurdon  H.  Willcox,  who  were  still  infants,  for  the  pur- 
pose of  selling  certain  real  estate,  descended  to  them  as  heirs  at 
law  of  the  deceased ;  and  in  the  same  year  Whitman  Willcox 
was  appointed  the  special  guardian  of  Bradford  WiUcox  and 
Charles  Willcox,  who  were  yet  infants,  for  the  purpose  of 
selling  certain  real  estate,  descended  to  them  as  heirs  at 
law  of  the  deceased.     They  afterwards,  as  such  special  guard- 
ians, sold  such  real  estate  and  received  the  consideration 
therefor ;  and  they  have  not,  either  as  special  or  general  guard- 
ians, settled  with  Mary  Ann  Willcox,  now  Mary  Ann  Merritt, 
Bradford  Willcox  and  Charles  Willcox,  or  either  of  them. 
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Mary  Ann  WiUcox  was  married  to  Sherwood  S.  Merritt  on 
the  13th  day  of  May,  1851.  Mrs.  Meiritt  became  21  years 
of  age  on  the  2l8t  day  of  March,  1848.  Neither  Bradford 
nor  Charles  WiUcox  was  21  years  of  age  when  the  surrogate 
made  the  decree  appealed  from.  The  citation,  for  the  final 
settlement  of  the  accounts  of  the  administratrix  and  adminis- 
trators as  such,  was  issued,  at  their  instance,  by  the  county 
judge,  acting  as  surrogate,  on  the  5th  day  of  January,  1853 ; 
and  on  the  23d  day  of  May,  in  that  year,  the  administrators 
and  administratrix,  as  such,  severally  filed  their  separate  ac- 
counts with  the  surrogate.  Mary  Ann  Merritt  and  her  hus- 
band, Bradford  WiUcox,  and  Charles  WiUcox,  by  guardians 
ad  litem,  disputed  and  contested  each  of  the  accounts  of  the 
administrators  and  administratrix  as  rendered;  and  they 
fleveraUy  filed  objections  to  each  of  them :  and  thereupon  the 
county  judge,  acting  as  surrogate,  referred  the  several  accounts 
to  an  auditor  to  examine  and  report  thereon. 

Elisha  B.  Smith  claimed,  on  the  final  accounting  before 
the  surrogate,  that  the  deceased  was  indebted  to  him,  at  the 
time  of  his  death,  in  the  sum  of  $735.59,  for  money  which 
he  paid  to  the  Bank  of  Chenango,  on  a  note  of  the  deceased, 
on  the  8th  day  of  July,  1845.  The  contestants  insisted  that 
this  claim  was  barred  by  the  statute  of  limitations ;  but  it 
was  aUowed  to  Smith  by  the  surrogate,  in  his  final  decree. 

On  the  26th  day  of  September,  1853,  the  surrogate,  after 
hearing  all  parties  having  an  interest  in  the  matter,  audited 
and  allowed  an  account  at  $1860.70  presented  by  Whitman 
WiUcox  against  the  deceased,  the  last  item  of  which  accrued 
April  3,  1845;  and  the  surrogate  ordered  that  Whitman 
WiUcox  might  retain  the  sum  of  $1860.70,  and  interest  there- 
on from  the  26th  day  of  September,  1853,  out  of  the  assets  of 
the  deceased  in  his  hands.  The  auditor  in  his  report  rec<^- 
nized  this  claim  as  a  valid  one  against  the  estate  of  the 
deceased ;  but  the  surrogate  overlooked  it,  or  at  all  events 
did  not  allow  it  to  Whitman  WiUcox,  in  making  up  his  final 
decree.    The  statute  of  limitations  was  not  interposed  agaiiut 
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this  claim,  when  it  was  audited  and  allowed  by  the  surrogate ; 
nor  on  the  hearing  before  the  auditor ;  and  the  order  of  the  sur- 
rogate allowing  Whitman  Willcox  to  retain  it,  out  of  assets 
of  the  deceased  in  his  hands,  had  never  been  appealed  from. 

In  January,  1852,  Eli  H.  Willcox,  who  was  then  of  full 
age,  conveyed,  by  deed  in  due  form,  all  his  interest  in  the 
real  and  personal  estate  of  the  deceased  to  Lucinda  Willcox, 
Lucinda  P.  Smith,  Whitman  Willcox,  Mary  Ann  Merritt, 
Gurdon  H.  Willcox,  Bradford  Willcox  and  Charles  Willcox. 
The  deed  recited  a  consideration  of  $5965.21.  Elisha  B. 
Smith  claimed,  before  the  auditor  and  surrogate,  that  he,  as 
administrator,  paid  $5512.20  of  this  consideration  to  Eli 
H.  Wilcox,  with  money  and  property  belonging  to  the  estate, 
at  different  times  between  May  26,  1846,  and  the  6th  day  of 
December,  1849  ;  and  that  Lucinda  Willcox,  Mary  Ann  Mer- 
ritt and  Lucinda  P.  Smith  expressly  accepted  the  conveyance 
made  to  them  by  Eli  H.  Willcox,  and  that  the  general  guard- 
ians of  the  minor  heirs  and  next  of  kin  to  the  deceased  also 
accepted  such  conveyance.  The  surrogate  allowed  and  cred- 
ited to  Elisha  B.  Smith  the  above  mentioned  $5512.20,  as 
money  and  property  legally  paid  out  by  him  as  administrator, 
notwithstanding  objections  were  made  thereto  by  the  contest- 
ants of  the  accounts  of  the  administratrix  and  administrators. 

The  auditor  took  such  evid.'nce  as  was  offered  before  him, 
from  time  to  time,  by  the  parties.  Whitman  Willcox,  one  of 
the  administrators,  was  sworn  and  examined  as  a  witness  be- 
fore the  auditor,  for  Lucinda  P.  Smith  and  for  himself,  and 
also  for  Lucinda  Willcox,  administratrix,  and  testified  gener- 
ally in  the  case,  under  objections  and  exceptions  taken  by  the 
counsel  of  Mary  Ann  Merritt,  Bradford  Willcox  and  Charles 
Willcox.  Lucinda  P.  Smith  did  not  file  any  objections  to 
the  accounts  of  the  administrators  or  administratrix,  or  to  the 
auditor's  report ;  and  neither  she  nor  her  husband,  Elisha  B. 
Smith,  has  appealed  from  the  final  decree  of  the  surrogate. 
Elisha  B.  Smith,  one  of  the  administrators,  was  sworn  and  ex- 
amined before  the  auditor  as  a  witness  for  his  co-administra- 
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tor  and  the  administratrix,  and  generally  in  the  case,  under 
objections  and  exceptions  taken  by  counsel  for  Mary  Ann 
Merritt,  Bradford  Willcox  and  Charles  Willcox.  Benjamin 
F.  Rexford,  Esq.,  who  was  one  of  the  sureties  to  the  bond  of 
the  administrators  and  administratrix,  was  examined  as  a 
witness  before  the  auditor  and  surrogate,  for  the  administra-* 
tors  and  administratrix,  under  objections  and  exceptions  taken 
by  counsel  for  Mary  Ann  Merritt,  Bradford  Willcox  and 
Charles  Willcox.  Lucinda  Willcox,  the  administratrix,  was 
sworn  and  examined  before  the  auditor  as  a  witness  for  her- 
self and  her  co-administrator.  Whitman  Willcox,  under 
objections  and  exceptions  taken  by  counsel  for  Mary  Ann 
Merritt,  Bradford  Willcox  and  Charles  Willcox.  Motions 
were  made,  by  such  counsel,  to  strike  out  the  evidence  of  the 
administrators  and  administratrix,  and  their  admissions 
which  they  made,  as  to  the  correctness  of  some  parts  of  each 
othei^s  accounts  and  claims ;  and  also  to  strike  out  the  evi^^ 
dence  of  Rexford ;  but  such  motions  were  denied  by  the  au- 
ditor, and  exceptions  were  taken  by  such  counsel.  The 
surrogate  acted  on  such  evidence,  notwithstanding  objections 
were  made  thereto  by  counsel  for  Mary  Ann  Merritt,  Brad-^ 
ford  Willcox  and  Charles  Willcox.  A  voucher,  on  which  the 
surrogate  credited  Smith  $1000  as  administrator,  and  chai'ged 
Mary  Ann  Merritt  the  same  amount  as  next  of  kin  to  the  de- 
ceased, was  in  the  form  following,  to  wit : 

"Elisha  B.  Smith,  guardian  of  Mary  Ann  Merritt,  formerly 
Mary  Ann  Willcox,  to  Elisha  B.  Smith,  administrator  of 
Whitman  Willcox,  jr.  •  Dr. 

Sept.  15,  1845,  one  piano $100  00 

Jan.  1,  1846,  cash 200  00 

July  1,  1846,    " 200  00 

Jan.  1,  1847,    "    200  00 

July  1,  1847,  "  100  00 

Jan.  1,  1848,  "  200  00 


$1000  00 


J24  OASES  m  The  supremU  court. 

■  -    ■  -  _  ■         ^ 

Willcoz  V.  Smith. 

Beceited  of  Elisha  B.  Smith,  administrator  of  Whitm&n 
WiUcol,  jr.  deceased,  the  property  and  money  above  men* 
tioned^  and  at  the  times  mentioned,  as  towards  the  share  of  said 
Mary  Atm  in  the  estate  of  Whitman  Willcoit,  jr.  deceased." 
(Signed,)  ''Elisha  B.  Smith,  general  guardiad  of  Mary  Ann 
Merritt,  formerly  Mary  Ann  WiUcox." 

Some  of  the  vouchers  of  the  administrators  were  obtained 
long  after  the  transactions  occurred  to  which  they  related. 

Smith  charged  to  Bradford  Willcox,  and  was  credited  as 
administrator  by  the  surrogate,  with  $1213.42,  for  money 
and  property  he  alleged  he  had  paid  or  Hdvanoed  to  Bradford, 
while  Whitman  Willcox  was  his  general  guardian.  Lucinda 
Willcox  charged  to  Bradford,  and  was  credited  as  administra- 
trix, by  the  surrogate,  with  $589.78,  "for  cash,  board  and 
other  expenses,^'  she  alleged  she  had  paid  or  advanced  to 
Bradford,  out  of  moneys  belonging  to  the  estate,  while  Whit- 
man Willcox  was  his  general  guardian.  In  like  manner  she 
charged  $589.78  to  Charles  Willcox,  and  was  credited  there- 
for, as  administratrix,  by  the  surrogate,  while  Whitman  Will- 
cox was  his  general  guardian.  Lucinda  P.  Smith  became  the 
owner  of  the  interests  of  Gurdon  H.  Willcox,  in  the  real  and 
personal  estate  of  the  deceased,  befote  the  administrators  and 
administratrix  rendered  their  accounts  to  the  surrogate. 

The  auditor's  report  bears  date  the  1st  day  of  December, 
1854 ;  but  it  was  not  filed  with  the  surrogate  until  the  22d 
day  of  February,  1855.  It  contained  a  statement  showing 
that  Lucinda  Willcox,  as  widow  of  the  deceased,  was  entitled 
to  $150  worth  of  the  personal  property  of  the  deceased,  under 
chapter  157  of  the  laws  of  1842 ;  and  other  articles  of  such 
property,  of  the  value  of  $192.25,  in  addition  thereto,  under 
the  revised  statutes.  That  all  of  such  property  and  articles 
were  appraised  as  assets,  when  the  same  should  have  been 
included  and  stated  in  the  inventory  without  being  appraised. 
The  auditor  was  of  the  opinion,  notwithstanding  the  inven- 
tory, that  Lucinda  WiUcox,  as  widow,  was  entitled  to  retain 
such  property  and  articles,  which,  in  the  aggregate^  were  of 
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the  value  of  $342.25.  The  surrogate  took  no  notice  of  this 
part  of  the  auditor's  report,  and  did  not  in  any  way  credit  or 
allow  Mrs.  Willcox  for  such  property  or  articles,  either  as 
widow  or  administratrix. 

Henry  Snow  held  a  note  against  the  deceased  for  the  pay- 
ment of  $1200  to  him  on  demand,  with  interest  It  was 
dated  the  31st  day  of  August,  1843.  Smith,  as  one  of  the 
administrators;  paid  interest  on  it  at  different  times,  but  had 
not  paid  the  principal  It  was  presented  to  the  surrogate  by 
Smith,  as  a  demand  due  from  the  deceased,  and  unpaid.  It 
was  objected  to  by  the  next  of  kin,  on  the  ground  that  the 
claim,  upon  the  note  against  the  estate,  was  barred  by  the 
statute  of  limitations.  The  objection  was  overruled,  and  the 
claim  was  adjudged  valid  to  the  amount  of  $1480. 

The  administrators  and  administratrix  did  not  present 
vouchers  for  all  payments  alleged  to  have  been  made  by  them 
as  such,  exceeding  $20;  and  the  aggregate  for  which  no 
vouchers  were  produced,  exceeded  $500. 

Many  debts  appraised  as  due  the  deceased  and  collectible, 
had  not  been  collected ;  and  the  next  of  kin  contended,  before 
llie  auditor  and  surrogate,  that  no  sufficient  excuse  was  shown, 
or  properly  shown,  for  not  collecting  such  debts.  And  the 
next  of  kin  also  insisted,  before  the  auditor  and  surrogate, 
lliat  some  of  the  personal  property  was  not  legally  accounted 
for ;  and  that  considerable  amounts  had  been  lost  by  the 
inexcusable  n^ligence  of  the  administrators  and  administra- 
trix.    The  auditor's  fees  were  fixed  by  stipulation. 

Mary  Ann  Merritt,  Bradford  Willcox  and  Charles  Willcox, 
each^  filed  112  exceptions  to  the  auditor's  report ;  Elisha  B. 
Smith  filed  31  exceptions  to  such  report ;  Whitman  WiUcox 
filed  6  exceptions,  and  Lucinda  WiUcox  filed  8  exceptions  to 
such  report. 

Benjamin  F.  Bexford  acted  as  counsel  for  Elisha  B.  Smith, 
and  quasi  for  his  wife,  on  the  accounting  before  the  auditor 
and  surrogate ;  and  he  presented  an  account  to  the  surrogate, 
t^gttinst  the  adminstratora  and  administratrix,  for  $714.71, 
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for  expenses  incurred  and  services  rendered  by  him  on  such 
accounting.  $10  a  day  was  charged  by  Rexford  for  his  ser- 
vices, exclusive  of  disbursements.  Henry  R.  Mygatt  acted  as 
counsel  for  Lucinda  and  Whitman  Willcox  on  their  account- 
ing, before  the  auditor  and  surrogate ;  and  for  such  services 
and  his  expenses  incurred  by  him  in  rendering  the  same,  he 
presented  an  account  to  the  surrogate,  against  the  adminis- 
trators and  administratrix,  amounting  to  $601.55.  His  serv- 
ices were  charged  at  $5  per  day,  besides  expenses. 

The  surrogate's  decree  stated,  Ist.  That  the  whole  amount 
received  by  the  administrators  and  administratrix,  "  from  the 
assets  of  the  estate,"  including  what  he  charged  to  them  "of 
interest,"  amounted  to  $36,948.84.  That  he  allowed  com- 
missions on  this  sum  to  the  amount  of  $469.48 ;  of  which  he 
gave  Smith  three-fourths,  and  the  other  administrator  and 
administratrix  one^eighth  each. 

The  decree  further  showed,  that  Smith  had  received,  as 
administrator  of  the  assets  of  the  deceased,  the  sum  of 
$21,613.30.  That  he  had  paid  $11,849.60  of  debts  due 
from  the  deceased.  That  he  had  also  paid  $1266.57  expenses 
of  the  administration.  That  he  had  paid  to  Eli  H.  Willcox, 
for  his  interest  in  the  real  and  personal  estate  of  the  de- 
ceased, $5512.20.  That  he  had  paid  to  Mary  Ann  Menitt 
$1000.  That  he  had  paid  to  Bradford  Willcox  $1213,42. 
And  that  the  estate  was  indebted  to  Smith  in  the  sum  of 
$4753.59. 

The  decree  also  stated  that  Lucinda  Willcox  had  received, 
as  administratrix,  of  the  assets  of  the  deceased,  $4491.16 ; 
that  she  had  paid  as  follows,  to  wit :  For  debts  of  the  estate, 
$198.33 ;  to  Eli  H.  Willcox  $616.12,  in  the  same  manner 
that  Smith  had  paid  him  the  $5512.20  above  mentioned; 
to  Mary  Ann  Merritt  $337.35;  to  Gurdon  H.  Willcox 
$554.29 ;  to  Bradford  WiUcox  $589.78 ;  to  Charles  Willcox 
$589.78;  and  that  Lucinda  Willcox  was  indebted  to  the 
estate  in  the  sum  of  $3410.18. 

The  decree  further  declared  that  Whitman  Willcox  had 
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received  as  administrator,  of  the  assets  of  the  deceased,  the 
gum  of  $4031.33 ;  that  he  had  paid  of  debts  due  from  the 
deceased  the  sum  of  $3507.52 ;  and  that  there  was  du^  from 
him  to  the  estate  the  sum  of  $2593.20. 

The  decree  iurther  stated  that  Lucinda  Willcox  and  Whit- 
man Willcox  had  received,  as  administratrix  and  administra- 
tor, jointly,  of  the  assets  of  the  deceased,  the  sum  of  $210461 ; 
also  that  Smith  and  Whitman  Willcox  had  received  as  admin- 
istrator, jointly,  of  the  assets  of  the  deceased,  the  sum  of 
$1185.12. 

The  decree  further  showed  that  demands  to  the  amount  of 
$1048.32  were  due  the  estate  and  not  collected,  for  which  the 
administrators  and  administratrix  were  equally  liable.  That 
there  was  due  from  the  estate  to  Henry  Snow,  on  the  note 
hereinbefore  mentioned,  the  sum  of  $1480. 

The  decree  made  Maiy  Ann  Merritt  indebted  to  the  estate 
in  the  sum  of  $911.52,  and  Bradford  Willcox  indebted  to  it 
in  the  sum  of  $1091.89.  The  decree  required  the  persons  in- 
debted to  the  estate  to  pay  Henry  Snow  his  claim  of  $1480, 
above  mentioned ;  to  Benjamin  F.  Kexford  his  claim  of  $705.60 
for  services  and  disbursements ;  to  Henry  R.  Mygatt  his  claim 
of  $601.55  for  services  and  disbursements ;  to  Elisha  B.  Smith 
his  claim  of  $4753.59,  as  above  stated ;  which  sums,  the  de- 
cree declared,  were  due  to  such  persons  from  the  estate  of  the 
deceased ;  to  Lucinda  P.  Smith  $3.40,  and  to  Charles  WiU- 
cox  $462.67,  to  complete  their  distributive  shares  in  the  estate 
of  the  deceased. 

Otner  provisions  were  contained  in  the  decree,  and  some 
portions  of  it  are  not  easily  understood.  Some  parts  of  it  are 
more  particularly  noticed  in  the  following  opinions  of  the 
court.  The  decree  differed  widely  from  the  auditor's  report. 
The  entire  case,  aside  from  the  voluminous  points,  contained 
2883  folios.  It  was  fiUed  with  objections  and  exceptions  ;  and 
there  were  multitudes  of  alleged  errors  specified  in  the  peti- 
tions of  appeal. 

Mary  Ann  Merritt,  Bradford  Willcox,  Charles  Willcox,  Lu- 
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cinda  Willcox  and  Whitman  Willcox  severally  appealed  from 
the  decree  of  the  surrogate  to  this  court.  Smith  alleged  in 
his  answers  to  the  petitions  of  appeal,  that  the  surrogate  had 
committed  errors  in  his  decision,  adverse  to  his  interests,  and 
asked  to  have  them  rectified. 

The  other  facts,  necessary  to  a  correct  understanding  of  the 
questions  determined  in  the  case,  sufficiently  appear  in  the 
opinion  of  Justice  Balcom. 

Henry  R,  Mygatt,  for  Whitman  Willcox  and  Lucinda 
Willcox. 

Bex/ord  dc  Kingsley,  for  Benjamin  F.  Rexford,  Lucinda  P. 
Smith,  Elisha  B.  Smith  and  Henry  Snow. 

Henry  Van  Der  Lyn,  for  Henry  R.  Mygatt. 

Henry  C.  Goodtoin^  Sherwood  S.  Merritt  and  John  Watty 
for  Mary  Ann  Merritt,  Bradford  Willcox  and  Charles  Willcox. 

Balcom,  J.  The  decree  of  the  surrogate  states  that  there 
is  due  from  the  estate  of  Whitman  Willcox,  jun.  deceased,  to 
Henry  Snow,  on  a  note  executed  by  the  deceased  to  him,  the 
sum  of  $1480 ;  that  there  is  due  to  Benjamin  F.  Rexford 
from  such  estate  the  sum  of  $705.60 ;  and  that  there  is  due 
from  such  estate  to  Henry  R.  Mygatt,  for  services  rendered  in 
settling  the  same,  the  simi  of  $601.55 ;  which  seTeral  sums 
the  decree  declares  shall  be  paid  from  the  estate  of  the  de- 
ceased. These  sums  are  decreed  in  favor  of  Snow,  Rexford 
and  Mygatt,  against  such  estate,  although  the  decree  requires 
Lucinda  Willcox,  Mary  Ann  Merritt,  Whitman  Willcox  and 
Bradford  Willcox  to  pay  such  sums  to  Snow,  Rexford  and 
Mygatt ;  for  it  declares  that  the  former  owe  the  estate  suffi- 
cient moneys  to  satisfy  such  sums.  Rexford  and  Mygatt  were 
not  parties  to  the  proceedings  before  the  surrogate,  and  could 
not  have  been  legally  made  such ;  but  the  surrogate  having,  by 
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the  decree,  awarded  tbem  the  sums  above  mentioned,  they,  as 
well  as  Snow,  are  interested  in  sustaining  the  decree ;  and 
therefore  they  were  properly  made  parties  respondents  in 
the  petitions  of  appeal  to  this  court.  (1  Barb.  Ch,  Pr.  428. 
Gilchrist  v.  Bea,  9  Faige,  66.  Kdlett  y.  Rathbun,  4  id.  102. 
Gardner  v.  Gardner ,  5  id,  170.) 

Bexford's  claim,  adjudged  to  him  by  the  decree,  as  well  as 
MygatVs,  was  for  disbursements  paid  and  services  rendered  for 
the  administrators  and  administratrix  on  their  final  accounting 
and  settlement  before  the  surrogate ;  therefore  neither  Bexford 
nor  Mygatt  was  a  creditor  of  the  deceased ;  and  neither  of 
them  had  any  claim  against  his  estate.  The  administrators 
and  administratrix  employed  them  as  counsel,  to  assist  in  ar- 
ranging, substantiating  and  settling  their  accounts  before  the 
surrogate :  and  they  were  personally  liable  to  pay  Bexford  and 
Mygatt  for  their  disbursements  and  services  in  those  proceed- 
ings. And  it  was  not  in  the  power  of  the  administrators  and 
administratrix  to  make  an  agreement  with  Bexford  and  My- 
gatt, on  which  they  could  have  any  claim  against  the  estate  of 
the  deceased.  No  persons  could  have  claims  against  the  estate 
of  the  deceased,  arising  on  contract,  except  those  who  made 
contracts  with  him,  and  such  as  succeeded  to  their  rights. 

The  creditors,  to  whom  the  surrogate  is  authorized  to  decree 
the  payment  of  debts  by  executors  and  administrators,  on  a 
final  settlement  of  their  accounts,  are  those  whose  claims  arise 
on  contracts  made  with  the  deceased ;  and  not  such  as  have 
demands  against  the  executors  or  administrators  personally, 
by  reason  of  agreements  which  they  have  made  with  the  ex- 
ecutors or  administrators,  even  while  in  the  proper  discharge 
of  their  duties  in  administering  upon  the  estates  under  their 
control.     {See  2  R.  S.  95,  §  71.) 

Bexford  and  Mygatt,  not  being  parties  to  the  proceedings 
before  the  surrogate,  could  not  have  costs  awarded  to  them, 
because  the  statute  only  authorizes  the  surrogate  to  award 
costs  to  parties.  (2  R.  S.  223,  §  10.)  And  costs,  when  ad«- 
judged  to  a  party  by  the  surrogate,  are  such,  only,  as  waiia 
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formerly  allowed  for  similar  services  in  the  late  courts  of  com- 
mon pleas.  (Laws  of  1837,  ch.  460,  §  70.  Sherman  v. 
Youngs,  6  How.  Pr.  J?.  318.  Burtis  v.  Dodge,  1  Barb,  Ch, 
77.  Halsey  v.  Van  Amringe,  6  Paige,  12.  3  id,  182. 
Western  v.  Romaine,  1  Brad/.  37.)  They  must  still  be  taxed 
at  the  rates  of  common  pleas  costs,  as  they  were  allowed  prior 
to  the  code^  {See  authorities  above  cited.)  This  is  certainly 
the  rule  ;  for  the  reason  that  the  second  part  of  the  code, 
which  includes  that  portion  thereof  that  allows  and  regulates 
cot>t8  in  civil  actions,  is  inapi)licable  to  proceedings  in  surro* 
gates'  courts,  and  does  not  affect  a])peal8  from  such  courts. 
{Code,  §  471.     6  How.  Pr.  Rep.  318.) 

It  seems  to  be  well  settled  that  an  executor  or  administrator 
is  not  entitled  to  charge  the  estate  he  represents  with  a  counsel 
fee  paid  by  him  upon  the  final  settlement  of  his  accounts  be- 
fore the  surrogate ;  or  for  drawing  up  his  accounts  in  a  proper 
and  legal  form  on  such  a  settlement ;  and  also  that  the  surro- 
gate has  no  authority  to  make  an  arbitrary  allowance  to  him 
in  lieu  of  the  compensation  directed  by  the  statute  to  be  paid 
to  advocates  and  proctors  in  surrogates'  courts,  where  the 
same  is  to  be  paid  as  costs  in  the  suit  or  proceeding,  either 
by  the  adverse  party,  or  out  of  the  fund  in  litigation.  (Burtis 
V.  Dodge,  1  Barb.  Ch.  77.  Halsey  v.  Van  Amringe,  6  Paige , 
12.  1  Brad/,  37.)  This  rule  does  not  conflict  with  the  one, 
now  statutory,  which  authorizes  the  surrogate  to  allow  execu- 
tors and  administrators  "  for  their  actual  and  necessary  ex- 
penses,"  which  are  "just  and  reasonable,"  in  the  management 
of  the  estates  committed  to  them ;  (see  2  R.  S,  93,  §  58 ; 
Laws  o/'1849,  ch,  160;)  such  as  expenses  incurred  by  them,  in 
employing  agents  and  clerks,  where  their  services  are  benefi- 
cial to  such  estates ;  (Mc  Whorter  v.  Benson,  Hopkins*  Ch,  28 ; 
Vanderheyden  v.  Vanderheyden,  ,2  Paige,  287;  9  id  440; 
2  Denio,  575 ;  2  Bradford,  291,  294 ;)  and  such  as  costs  paid 
in  actions  brought  by  them,  in  good  faith,  to  recover  debts 
supposed  to  be  due  to  their  decedents,  when  the  results  show 
that  different  modes  of  proceeding  would  have  been  more 
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1)eneficial  to  the  parties  interested  in  the  estates.  {Collins  Vv 
Hoxie,  9  Paige,  81.) 

The  two  rules  already  mentioned  harmonize ;  and  they  are 
founded  on  solid  reasons.  It  is  not  often  that  executors  or 
administrators  need  the  services  of  counsel  in  making  final 
settlements  of  their  accounts  before  the  surrogate,  if  they  have 
properly  managed  the  estates  in  their  hands,  and  are  diligent 
in  making  such  settlements ;  and  where  they  are  negligent,  or 
permit  their  accounts  to  become  conftised,  or  suffer  the  estates 
under  their  control  to  decrease  unnecessarily,  they  ought  to 
pay  counsel  out  of  their  own  funds,  for  assisting  them  in 
closing  up  their  trusts.  And  the  reasons  are  too  obvious  to 
be  stated,  xvhich  uphold  the  rule  that  permits  the  surrogate 
to  allow  them  all  actual  and  necessary  expenses  incurred  by 
them,  which  appear  reasonable  and  just,  in  bringing  and  de- 
fending actions,  in  good  faith,  with  the  expectation  of  benefit- 
ing the  estates  under  their  control ;  and  in  managing  sUch 
estates,  solelv  for  the  benefit  of  those  interested  in  them. 

The  preceding  conclusions  render  it  apparent  that  the  sur- 
rogate had  no  authority  to  award  costs  to  either  Bexford  or 
Mygatt,  for  disbursements  paid  and  services  rendered  by  them 
for  the  administrators  and  administratrix,  on  their  final 
accounting  and  settlement  before  him ;  and  also,  if  he  had 
adjudged  costs  for  their  disbursements  and  services,  to  the  ad- 
ministrators and  administratrix,  the  decree  could  not  be  sus- 
tained ;  because  he  taxed  Rexford  and  Mygatt's  charges  for 
services  by  the  day,  and  included  in  their  bills,  as  disburse- 
ments, moneys  paid  by  them  for  the  use  of  horses  and  wagons, 
for  horse  feed  and  for  their  own  board.  {See  Kirtlamts  Sur- 
rogate, 103.) 

But  I  will  not  stop  here  on  the  question  of  costs ;  for  I  am 
of  the  opinion  the  surrogate  cottld  not,  upon  the  facts  in  the 
case,  award  even  taxable  costs  to  the  administrators  and  ad- 
ministratrix, to  be  paid  out  of  the  estate  of  the  deceased,  or 
personally  by  the  contestants  of  their  accounts. 

The  administrators  and  administratrix  took  their  letters  of 
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adnunifltration  from  the  surrogate  on  the  iBt  day  of  Septelti« 
ber,  1845,  when  the  contestants  were  all  infants.  The  statute 
made  it  their  duty  to  return  an  inventory  of  the  personal  es- 
tate  of  the  deceased  ^'  to  the  surrogate  within  three  months 
of  the  date  of  such  letters ;"  (2  B.  S,  84,  §  15 ;)  but  they  had 
not  even  made  oath  to  its  accuracy  in  1852,  when  the  con* 
testants,  as  next  of  kin  to  the  deceased,  commenced  proceed-* 
ings  before  the  surrogate  to  compel  them  to  return  it ;  and 
they  did  not  file  it  with  the  surrogate  until  the  5th  day  of 
January,  1853 ;  and  they  had  ho  reasonable  excuse  or  apology 
for  this  long  delay.  Their  oaths,  which  they  attached  to  the 
inventory,  are  contradictory,  and  vary  from  the  requirements 
of  the  statute.  (2  B.  S.  84,  §  16.)  Two  of  them  swore  that 
Smith  had  been  the  acting  administrator  of  the  estate^  and 
that  they  made  their  oath,  as  to  the  correctness  of  the  inven- 
tory,  from  the  best  of  thei;  knowledge,  infommtion  and  belief, 
and  under  the  advice  of  counsel  that  the  same  was  not  conclu^ 
sive  upon  them.  Smith,  the  other  administrator,  swore  that 
he  had  but  little  knowledge  of  the  property  of  the  deceased,' 
previous  to  his  appointment  as  administrator;  that  all  the 
notes,  books,  accounts,  mortgages  and  contracts,  and  evidences 
of  debts,  appraised,  were  in  the  possession  of  his  co-adminis- 
trator and  administratrix,  or  one  of  them,  and  were  presented 
to  the  appraisers  by  them :  and  that  most  of  the  personal 
property  of  the  deceased,  in  the  county  of  Chenango,  was  at 
the  time  in  the  possession  of  one  or  both  of  theuL  That  they 
had  ever  since  their  appointment  been  acting  administrator 
and  administratrix ;  and  that  he,  Smith,  had  not  been,  at  any 
time,  sole  acting  administrator  of  the  estate  of  the  deceased, 
according  to  his  best  knowledge  and  belief;  but  that  he  sup- 
posedj  at  all  times,  the  three  were  acting  co-Jointly,  although 
particular  acts  might  have  been  done  by  one  alone ;  also  that 
he  made  his  affidavit  under  the  advice  of  counsel^  and  claimed 
that  he  was  not  concluded  by  the  sams! 

Why  did  the  administrators  and  administratrix  swear  in 
ibis  way  ?    Would  they  have  so  shaped  their  oaths  if  they 
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had  been  guilty  of  no  negligence  or  misoonduct  in  the  man- 
agement of  the  estate  committed  to  their  charge  ?  It  seemB 
to  me  they  would  not ;  and  that  their  oaths  to  the  inventory 
had  a  tendency  to  incite  the  heirs  and  nest  of  kin  to  the 
deceased  into  a  scrutiny  of  their  accounts  and  doings  with 
the  estate.  I  think  the  case  shows  that  they  had  been  remiss 
in  collecting  debts  due  f o  the  deceased ;  in  paying  those  con- 
tracted by  him;  in  converting  the  personal  property  into 
money,  and  in  taking  vouchers  for  moneys  paid  out  by  them ; 
also,  that  they  had  applied  some  of  the  personal  estate  to  uses 
not  authorixed  by  law,  and  had  unnecessarily  permitted  the 
same  to  decrease  in  their  hands ;  they  therefore  framed  their 
oaths,  as  above  set  forth,  preparatory  to  mystifying  the  case ; 
and  with  the  hope  of  escaping  individual  liability  for  the  in- 
juries they  had  done,  or  permitted  to  be  done,  to  the  estate ; 
and  I  have  no  doubt  but  that  the  long  delays  and  great 
expenses  on  their  final  accounting,  were  caused  by  the  im- 
proper manner  in  which  they  had  executed  the  trusts  reposed 
in  them ;  and  by  the  difficulties  they  encountered  in  shap- 
ing their  accounts,  and  getting  up  vouchers,  to  make  all  their 
transactions,  connected  with  the  estate,  appear  fair  on  their 
face.  It  was  not,  therefore,  a  case  in  which  the  surrogate 
should  have  allowed  the  administrators  and  administratrix 
any  costs  whatever,  out  of  the  estate,  beyond  the  fees  of  the 
auditor  and  his  own  fees,  incurred  by  them  in  making  their 
final  accounting  and  settlement  (See  10  Paige,  191 ;  4  id. 
102 ;  3  tU  88 ;  10  Barb.  432.)  And  I  am  of  the  opinion 
the  contestants  were  entitled  to  costs,  to  be  paid  out  of 
the  estate  of  the  deceased;  and  that  the  surrogate  should 
have  awarded  costs  to  them.  (2  B.  S,  223,  §  10.)  It  has 
been  correctly  held  that  the  decision  of  the  surrogate  award- 
ing costs,  in  a  case  like  this,  may  be  reviewed  on  appeal 
(Lain  v.  Lain,  10  Paige,  191.) 

Was  Henry  Snow's  claim,  on  the  note  he  held  against  the 
deceased,  barred  by  the  statute  of  limitations,  so  that  the  sur- 
rogate oonld  not  decree  its  payment  out  of  the  estate  of  tiie 


334      OASES  m  The  supreme  court. 


Willcoz  V.  Smith. 


deceased  ?  The  date  of  the  note  was  August  31,  1843 ;  it 
was  signed  by  the  deceased^  and  bound  him  to  pay  Henry 
Snow  $1200  on  demand,  with  iiiterest.  It  was  unpaid  when 
the  letters  of  administration  were  issued  on  the  estate  of  ^he 
deceased.  On  the  31st  day  of  August,  1847,  one  of  the  ad- 
ministrators paid  the  interest  then  due  on  the  note  to  Snow ; 
and  such  administrator  continued  to  jpay  interest  on  it  until 
the  31st  day  of  August,  1852.  The  inference  is  irresistible, 
that  Snow  presented  the  note  to  the  administrators  and  ad- 
ministratrix within  seven  years  and  a  half  liext  after  its  date ; 
and  that  they  allowed  it  as  a  valid  claim  against  the  estate 
of  the  deceased.  (6  Hill,  389.)  The  administrators  and  ad- 
ministratrix not  doubting  the  justice  of  the  claim,  and  having 
allowed  it,  there  was  nothing  in  dispute  between  them  and 
Snow  to  refer  to  referees,  under  the  statute.  (1  Benio,  276.) 
And  for  the  same  reason  there  was  no  necessity,  or  even  pro- 
priety, for  a  suit  by  Snow  to  establish  his  claim.  He  was  not 
bound  to  exhibit  evidences  of  his  claim,  or  make  oath  of  the 
justice  thereof,  because  nothing  of  the  kind  was  required  of 
him.     (6  Hill,  389.    2  E.  S,  88,  89,  §§  36  to  39.) 

Snow's  claim  having  been  duly  recognized  and  allowed  by  the 
administrators  and  administratrix,  as  a  valid  one  against  the 
estate  represented  by  them,  within  seven  years  and  a  half 
from  the  time  it  became  due ;  (see  1  HUl,  36 ;  2  JB.  S,  448, 
§  8 ;  1  DeniOy  151 ;)  and  their  final  accounting  and  settle- 
ment having  been  made  within  six  years  of  the  time  that  they 
so  recognized  and  allowed  it,  the  next  of  kin  to  the  deceased 
could  not  require  its  rejection  by  the  siirrogate,  upon  the  final 
settlement  of  the  estate,  on  the  plea  of  the  statute  of  limita- 
tions. They  could  not  set  up  such  statute  against  the  claim, 
under  such  circumstances ;  and  the  administrators  and  admin- 
ifltratrix  would  have  been  defeated,  if  they  had  interposed 
such  statute  against  the  claim. 

Snow's  claim  was  not  disputed  by  the  administrators  and 
administratrix,  before  the  surrogate ;  and  it  was  not  a  dis* 
puted  claim,  within  the  meaning  of  the  adjudicatdons  on  the 
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question.  (See  13  Wend.  35 ;  6  Barb.  352  ;  10  id.  308 ; 
2  Selden,  216 ;  2  Barb.  Ch.  R.  414.)  The  surrogate  could 
therefore  allow  it,  as  a  debt  against  the  estate  of  the  deceased, 
to  be  paid  from  assets  in  the  hands  of  the  administrators  and 
administratrix.  (2  Barb.  Ch.  R.  414.)  But  the  decree,  in 
regard  to  this  debt,  was  erroneous,  so  far  as  it  required  Mary 
Ann  Merritt,  Bradford  Willcox  and  Charles  Willcox,  or 
either  of  them,  to  pay  any  portion  of  it.  (2  R.  8.  93,  §  58. 
Id.  94,  §  65.  Id.  95,  §  71.  Laws  of  1849,  p.  218.  2  Seld, 
216.  1  Kernan,  324.  10  Barb.  523.  1  Hill,  130.  3  Barb. 
8.  C.  R.  341.     10  id.  309.) 

On  the  subject  of  the  statute  of  limitations,  I  will  add, 
that  when  an  executor  or  administrator  presents  a  claim  in 
his  own  favor,  against  the  estate  he  represents,  to  the  surro- 
gate for  allowance,  legatees  or  next  of  kin  may  set  up  the 
statute  of  limitations  against  it ;  {see  2  Bradf.  116 ;  1  Barb. 
Ch.  R.  455 ;)  and  they,  as  well  as  heirs  and  devisees,  may  in- 
terpose such  statute  as  a  defense,  when  sued  by  creditors  of  a 
deceased  person,  for  any  portion  of  his  personal  or  real  estate 
received  by  them.  Where,  however,  a  claim  against  a  de- 
ceased person  is  presented  to  his  executor  or  administrator,  or 
to  the  surrogate,  for  payment  out  of  the  personal  estate 
of  the  deceased,  yet  in  the  hands  of  the  executor  or  adminis- 
trator^ nobody  but  such  exocutor  or  administrator  can  dis- 
pute suth  claim,  or  set  up  the  statute  of  limitations  against 
it.  (2  R.  8.  88,  §§  35,  36.)  But  an  executor  or  administra- 
tor is  personally  liable  if  he  allows  a  claim,  against  the  estate 
of  the  decedent,  which  he  knows  to  be  unfounded  or  unjust ; 
and  it  is  asserted  by  Dayton  that  he  renders  himself  person- 
ally liable  if  he  omits  to  set  up  the  statute  of  limitations, 
in  a  case  where  that  defense  may  be  successfully  interposed. 
{Dayton's  Surrogate,  2d  ed.  318.)  But  I  will  express  no 
opinion  as  to  the  correctness  of  Dayton's  view  of  the  question ; 
for  none  is  necessary  in  this  case,  (See,  however ,  2  Rentes 
Com.  4th  ed.  p.  418,  note  a;  2  Com.  Dig.  483;  1  Atkyns, 
524;  Kirtland^e  Surrogate,  186,  and  note  x,  foot  of  page 
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317  in  Dayton's  Surrogate,  2d  ed.;  5  Pick.  144;  13  Mass. 
5.201;  16  tU  172,429.) 

No  sufficient  excuse  was  shown  before  the  auditor  or  surro- 
gate, why  the  note  Snow  held  against  the  deceased  was  not 
fully  paid  by  the  administrator  and  administratrix,  within 
eighteen  months  from  the  time  of  their  appointment.  They 
had  abundant  means  in  their  hands  for  paying  it ;  and  they 
should  have  been  charged  personally,  by  the  surrogate,  with 
all  interest  that  accrued  on  it  after  the  expiration  of  the 
eighteen  months  above  mentioned ;  or  with  interest  from  that 
date  on  the  sum  then  due  on  the  note.  {Dayton's  Surrogate, 
2d  ed.  480.) 

An  executor  or  administrator  who  is  the  general  guardian 
of  an  infant,  cannot,  of  his  own  motion,  transfer  any  portion 
of  the  personal  estate  of  the  deceased,  in  which  his  ward  has 
an  interest  as  next  of  kin  or  legatee,  from  himself  as  executor 
or  administrator,  to  himself  as  general  guardian  of  the  infant, 
BO  as  to  relieve  him  from  accounting  for  all  of  such  personal 
estate,  as  executor  or  administrator,  before  the  surrogate.  He 
must  keep  that  portion  of  the  estate,  as  executor  or  adminis- 
trator, whtch  belongs  to  his  ward,  until  he  has  authority  from 
the  surrogate  to  hold  it  as  a  general  guardian. 

Whenever  an  executor  or  administrator's  accoimt  is  finally 
settled  before  the  surrogate,  and  any  part  of  the  personal 
estate  remains  to  be  distributed,  the  surrogate  shall  "teake  a 
decree  for  the  payment  and  distribution  of  what  shidl  so 
remain,  to  and  among  the  creditors,  legatees,  widow  and  next 
of  kin  to  the  deceased,  according  to  their  respective  rights. 
(2  R,  8.' 95,  §  71.)  And  where  a  distributive  share  is  to  be 
paid  to  a  minor,  it  cannot  be  paid  to  his  general  guardian  for 
any  purpose,  without  the  direction  of  the  surrogate.  (2  B.  S, 
98,  §§  80,  82.)  Neither  can  a  legacy  be  paid  to  the  general 
guardian  of  a  minor,  unless  by  permission  of  the  surrogate. 
(2  R.  S,  91,  §  47.    Id,  98,  §  82.) 

The  foregoing  conclusions  render  it  clear  that  Smith's  pre-i 
tended  voucher  was  a  nullity,  by  which  he  attempted  ta 
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relieve  himself  from  accounting  for  ^1000  of  the  assets  of  the 
deceased,  as  administrator,  before  the  surrogate,  by  crediting 
himself  with  that  sum,  as  administrator,  and  charging  him- 
self with  the  same,  as  general  guardian  of  Mary  Ann  Merritt, 
formerly  Mary  Ann  Willcox. 

Smith's  claim  against  the  estate  of  the  deceased,  for  an 
allied  payment  of  $735.59  to  the  Bank  of  Chenango,  on  the 
8th  day  of  July,  1845,  and  interest  thereon,  was  barred  by 
the  statute  of  limitations ;  and  the  surrogate  should  have  dis- 
allowed it.  The  decedent  did  not  die  until  the  4th  day  of 
August,  1845 ;  and  over  seven  years  and  a  half  elapsed  before 
this  claim  was  presented  by  Smith  to  the  surrogate  for  allow- 
ance. It  has  already  been  shown  that  the  next  of  kin  to  the 
deceased  could  set  up  the  statute  of  limitations  against  the 
allowance  of  such  a  claim  by  the  surrogate,  when  presented 
by  an  administrator.  {See  authorities  hereinbefore  cited.) 
And  Smith  could  not  retain  assets,  in  payment  of  this  claim, 
until  it  was  allowed  by  the  surrogate.  (1  Bradford,  116. 
Laws  of  1837,  ch.  460,  §  37.     See  18  Wend.  319.) 

Smith  should  have  been  charged,  by  the  surrogate,  with  his 
note  of  $400,  dated  July  15,  1841,  and  interest  thereon.  It 
was  owned  by  the  deceased  at  the  time  he  died,  and  it  was 
inventoried  as  part  of  his  personal  estate.  The  fact  that 
Smith's  claim  of  $735.59,  for  an  alleged  payment  by  him  to 
the  Bank  of  Chenango,  was  barred  by  the  statute  of  limita- 
tions, does  away  with  the  reason  assigned  by  the  auditor  for 
not  charging  him  with  his  note;  and  no  good  cause  was 
shown  for  not  charging  him  with  his  note  and  the  interest 
thereon. 

The  administrators  and  administratrix  had  no  authority  or 
control  over  the  real  estate  left  by  the  deceased,  except  to 
mortgage,  lease  or  sell  it  for  the  payment  of  his  debts,  when 
specially  authorized  to  do  so  by  the  surrogate.  They  were 
not  warranted  in  paying  any  taxes  on  it,  which  were  assessed 
subseqiient  to  the  death  of  the  deceased,  or  in  making  pay- 
ments upon  mortgages,  on  real  estate  conveyed  by  him^  or 
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whereof  he  died  seised,  which  he  was  under  no  personal  obK- 
gation  to  pay.  {Dayton*8  Surrogate^  2d  ed.  236,  551.)  Tho 
reason  why  they  could  not  pay  such  taxes  or  mortgages  on 
real  estate,  with  the  assets  of  the  deceased,  is  that  the  assets 
were  applicable  only  to  the  payment  of  his  debts,  and  such 
taxes  and  mortgages  were  not,  in  any  sense,  his  debts.  They 
were  charges  on  the  real  estate,  which  were  for  the  heirs  to 
pay,  to  whom  such  real  estate  descended. 

Whitman  Willcox  and  Elisha  B.  Smith  were  appointed  the 
general  guardians  of  four  of  the  infant  heirs  and  next  of  kin 
to  the  deceased,  on  the  27  th  day  of  November,  1845;  and 
they  received  the  rents  and  profits  of  their  wards'  real  estate, 
and  also  the  proceeds  of  some  of  their  real  estate  which  they 
sold  as  special  guardians.  But  they  had  no  right  to  uso 
moneys,  as  administrators,  which  they  received  as  guardians ; 
and  the  surrogate  should  not  have  allowed  them  for  any  pay- 
ments or  advances  made  to  the  widow  or  next  of  kin,  out  of 
such  moneys.  Whatever  amounts  of  such  moneys  they  paid 
to  or  for  the  widow  or  the  next  of  kin,  should  have  been  laid 
out  of  view  by  the  surrogate,  on  their  accounting  as  admin- 
istrators. 

Lucinda  W^illcox,  as  widow  of  the  deceased,  should  have 
been  allowed  by  the  surrogate  to  retain  the  personal  property 
of  the  deceased,  specified  in  the  auditor's  report,  amounting  in 
value  to  the  sum  of  $342.25.  She  was  entitled  to  $150  worth 
of  the  same  under  section  2  of  chapter  157  of  the  laws  of 
1842 ;  {see  6  Hill,  642 ;  4  Selden,  31 ;  2  id.  597 ;)  and  the 
residue  thereof  should  have  been  allowed  to  her,  pursuant  to 
the  revised  statutes.     (2  B.  S.  83,  §  9.) 

On  the  26th  day  of  September,  1853,  the  surrogate,  after 
hearing  all  persons  interested  in  the  matter,  audited  and 
allowed  a  claim  presented  by  Whitman  Willcox  against  the 
estate  of  the  deceased,  at  $1860.79,  and  authorized  him,  as 
administrator,  to  retain  that  sum,  with  interest  thereon,  out 
of  the  assets  of  the  deceased  in  his  hands.  It  does  not  appear 
by  the  case,  upon  what  evidence  this  claim  was  allowed,  or 
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tliat  it  was  contested  on  any  particular  ground ;  nor  does  the 
case  show  that  the  statute  of  limitations  was  set  up  against 
it^  either  before  the  surrogate  or  auditor,  although  the  entire 
claim  accrued  upwards  of  seven  years  and  a  half  before  it  was 
presented  to  the  surrogate  for  allowance ;  and  no  appeal  has 
been  taken  from  the  order  of  the  surrogate  allowing  it.  This 
claim  was  not  credited  to  Whitman  WUlcox  by  the  surrogate 
in  the  final  decree  appealed  from ;  and  I  think  it  was  over- 
looked by  him,  through  inadvertence ;  for  I  am  unable  to  per- 
ceive any  reason  why  Whitman  Willcox  should  not  have  been 
permitted,  by  the  final  decree,  to  retain  this  claim,  as  pre- 
viously audited  and  allowed  by  the  surrogate,  out  of  the 
assets  of  the  deceased  in  his  hands.  He  must  be  allowed  to 
retain  it,  on  the  rehearing  of  the  case. 

Smith  had  no  right,  as  administrator,  to  purchase  the  in- 
terest which  Eli  H,  Willcox  had  as  next  of  kin  in  the  personcd 
estate  of  the  deceased,  or  the  interest  he  had  as  heir  in  the  real 
estate  left  by  the  deceased,  for  his  co-administrator  and  the 
administratrix,  or  for  the  heirs  and  next  of  kin ;  and  his  co- 
administrator and  the  administratrix,  by  the  express  consent 
of  all  the  heirs  and  next  of  kin  and  their  guardians,  had  not 
power  to  authorize  him  to  purchase,  a^  administrator,  the  in- 
terests of  Eli  H.  Willcox  in  either  the  real  or  personal  estate 
of  the  deceased :  neither  had  the  surrogate  power  to  authorize 
him  to  do  it.  Such  purchase  was  not  an  act  which  he  could 
do  in  his  representative  character. 

Smith  could  have  purchased  such  interests  of  Eli  H.  Will- 
cox, for  himself  individually,  or  as  agent  of  the  widow  and 
such  of  the  heirs  and  next  of  kin  as  were  of  full  age,  if  he  had 
had  authority  from  them  to  do  so,  and  had  used  his  or  their 
funds  in  paying  for  such  interests.  I  will  not  say  whether  he 
could  have  purchased  such  interests  of  Eli  H.  Willcox,  as  the 
general  guardian  of  some  of  the  infants,  and  h€id  the  same 
sanctioned  by  the  court ;  for  I  do  not  think  it  necessary  to 
pass  upon  that  question  in  this  case.  That  question  can 
properly  arise  only  when  Mr.  Smith  shall  account  as  guardian 
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of  Mary  Ann  Merritt.  (See  on  this  point,  11  J^arh.  22 ; 
4  John.  Ok  100 ;  8  Paige,  89 ;  2  Kent's  Com.  230.) 

Whatever  assets,  belonging  to  the  adult  next  of  kin,  were 
used  by  Smith  with  their  consent,  in  purchasing  the  interests 
of  Eli  H.  Willcox  in  the  real  and  personal  estate  of  the  de- 
ceased, the  surrogate  Could  rightfully  charge  to  such  adults, 
to  the  amount  only  of  their  distributive  shares  in  the  personal 
estate  of  the  deceased,  over  and  above  the  just  claims  of  cred- 
itors. Such  disposition  of  assets,  belonging  to  the  adults,  by 
Smith,  should  be  regarded  as  advancements  by  him  to  them 
towards  their  distributive  shares  in  the  personal  estate  of  the 
deceased*  But  the  surrogate  had  no  right  to  credit  him,  on 
his  accounting,  for  such  payments  or  advancements  to  the  adult 
next  of  kin,  beyond  the  amounts  of  their  respective  distributive 
shares  in  the  personal  estate  of  the  deceased,  for  two  reasons ; 
1st.  The  next  of  kin,  who  were  infants  or  who  did  not  consent 
to  such  disposition  of  the  assets  of  the  deceased,  oould  not  be 
prejudiced  thereby,  or  have  their  shares  lessened  in  that  man- 
ner :  2d.  The  surrogate's  jurisdiction  is  limited ;  and  he  had 
no  authority  to  decree  that  either  of  the  next  of  kin  to  the  de- 
ceased should  pay  back  any  excess  of  assets  received  from  Smith, 
over  and  above  his  or  her  distributive  share.  (See  2  B.  S, 
93,  §  58 ;  Laws  of  1849,  cA.  160 ;  2  B.  8.  94,  §  65 ;  id.  95, 
§  71 ;  2  Selden,  216 ;  1  Hai,  130;  3  Barb.  341 ;  10  id.  309, 
523.)  Smith's  remedy,  if  he  has  any,  to  recover  back  any  such 
excess  of  assets  advanced  by  him  to  or  for  the  next  of  kin  to 
the  deceased,  must  be  sought  in  another  forum. 

If  Smith  paid  for  the  interests  of  Eli  H.  Willcox,  in  the 
estate  of  the  deceased,  with  motiey  or  property  other  than 
assets  of  the  deceased,  that  is  to  say,  such  as  the  proceeds  of 
real  estate  sold  or  the  rents  and  profits  of  real  estate,  he  was 
not  entitled  to  any  credit  as  administrator,  or  to  have  any 
thing  deducted  from  the  distributive  share  of  either  of  the 
next  of  kin,  or  widow,  on  his  final  accounting  and  settlement 
before  the  surrogate.  His  claims  for  money  or  property  so 
expended  for  them,  could  be  enforced  only  by  actions  insti- 
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tnted  in  this  court.  The  surrogate  could  not  compel  the 
widow  or  next  of  kin  to  the  deceased,  to  pay  him  for  such 
money  or  property.  It  was  no  part  of  his  duty  to  adjust 
equities,  between  the  administrators  and  next  of  kin,  outside 
of  the  management  and  disposition  of  the  personal  estate  of  the 
deceased. 

What  I  have  said  on  the  subject  of  the  purchase  by  Smith, 
of  the  interests  of  Eli  H.  Willcox  in  the  real  and  personal 
estate  of  the  deceased,  leads  me  to  the  conclusion  that  the 
surrogate  erred  in  crediting  Smith  as  administrator  with 
$5512.20,  as  and  for  money  paid  by  Smith  to  Eli  H.  Willcox 
for  his  interests  in  the  real  and  personal  estate  of  the  deceased. 
And  I  will  add  that  there  is  no  evidence  in  the  case  to  show  that 
Lucinda  Willcox,  Mary  Ann  Merritt  and  Mrs.  Smith  were  in- 
formed, when  they  said  they  accepted  the  conveyance  from  Eli 
H.  Willcox  of  his  interests  in  the  estate  of  the  deceased,  that 
Smith  had  paid  or  was  about  to  pay  for  such  interests  with 
assets  of  the  deceased,  in  his  hands  as  administrator. 

Bradford  Willcox  was  a  minor  and  Whitman  Willcox  was 
his  general  guardian,  yet  the  surrogate  has  adjudged  that  he  is 
liable  for  $1213.42  of  assets  or  moneys  received  by  him  from 
Elisha  B.  Smith !  and  also  that  he  has  received  of  the  personal 
property  of  the  estate,  by  his  general  guardian,  the  sum  of 
$1091.89  more  than  his  distributive  share ;  and  that  he  must 
refrmd  and  pay  this  latter  sum,  by  his  general  guardian,  to 
Henry  Snow,  Benjamin  F.  Rexford,  Henry  R.  Mygatt,  Elisha 
B.  Smith,  Lucinda  P.  Smith  and  Charles  Willcox  or  some  of 
them,  as  creditors  I  And  the  decree  makes  this  sum  a  chai^ge 
on  the  estate  of  Bradford  Willcox.  This  part  of  the  decree 
is  dearly  erroneous,  according  to  the  views  hereinbefore  ex- 
pressed ;  and  I  will  add  that  it  seems  to  me  the  case  does  not 
show  sufficient  facts  to  charge  Bradford  Willcox  with  any 
portion  of  the  sum  of  $1213.42.  (See  2  Paige,  419;  1  id. 
102 ;  2  Kerd,  230 ;  11  Barb,  22 ;  8  id,  48.) 

The  statute  is  imperative  that  every  executor  or  adminis- 
imtor,  in  rendering  his  acoonnts  to  the  surrogate  on  a  final 
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settletaent,  "  shall  produce  vouchers  for  all  debts  and  l^acies^ 
paid,  and  for  all  funeral  charges  and  just  and  necessary  ex^ 
penses."  (1  R,  S.  92,  §  54.  Dayton's  Surrogate,  472, 2rf  ed,) 
Dayton  says,  the  surrogate  may,  in  a  proper  case,  sustain  the 
account  of  an  executor  or  administrator,  on  his  final  settle- 
ment, "  even  without  vouchers."  (Id.  472.)  He  does  not  say 
what  kind  of  a  case  is  a  proper  one  in  which  the  account  may 
be  sustained  without  vouchers ;  and  I  think  if  such  an  account 
can  be  allowed,  in  any  case,  without  vouchers  and  without 
proof  other  than  the  death  of  the  executor  or  administrator, 
where  separate  items  of  it  exceed  $20  in  amount,  it  is 
where  creditors  refuse  to  give  vouchers ;  or  where  the  executor 
or  administrator  has  lost  his  vouchers,  or  where  they  have  been 
stolen  or  destroyed,  and  he  is  unable  to  procure  others.  A 
special  act  was  once  passed  by  the  legislature,  authorizing  the 
surrogate  to  allow  the  accounts  of  certain  administrators  with- 
out vouchers  where  they  had  been  destroyed  by  fire.  (See  Laws 
of  1847,  ch.  71.)  Perhaps  the  surrogate  should  consider  such 
cases  as  I  have  mentioned  implied  exceptions  to  the  statutory 
rule,  on  the  assumption  that  the  legislature  could  not  have 
intended  to  require  executors  and  administrators  to  perform 
impossibilities  or  sustain  losses. 

The  only  expenditure  which  the  statute  authorizes  the  sur- 
rogate to  allow  to  executors  and  administrators,  for  which  no 
voucher  is  produced,  without  proof  of  such  expenditures  other 
than  their  own  oaths  to  their  accounts,  are  items  not  exceed- 
ing twenty  dollars  each ;  and  they  must  support  such  items  by 
a  positive  oath  to  the  fact  of  their  payment,  specifying  when 
and  to  whom  such  payment  was  made ;  and  then  such  oath 
must  be  uncontradicted ;  and  such  allowances  shall  not,  in  the 
whole,  exceed  five  hundred  dollars,  for  payments,  in  behalf  of 
any  one  estate.  (2  E.  S,  92,  §  55.  4  Paige,  102.  6  id.  166.) 
Also  see  case  in  2  Selden,  216,  as  to  the  necessity  of  the  ex- 
ecutor or  administrator  producing  negotiable  promissoiy 
notes  to  the  surrogate. 

The  fact  that  a  voucher  has  been  procured  by  the  executor 
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or  administrator,  a  long  time  subsequent  to  the  transaction  to 
which  it  relates,  is  a  suspicious  circumstance  against  its  accu- 
racy, but  that  does  not  justify  the  surrogate  in  refusing  to  re- 
ceive it  as  evidence  when  offered  before  him.  {Dayton's  Surr. 
2d  ed,  474.  See  Tornlin'a  Law  Diet,  tit  Voucher ^  for  the 
meaning  of  the  word.) 

The  accounts  rendered  by  executors  and  administrators 
should  be  duly  verified  by  them  when  presented  to  the  surro- 
gate, especially  where  the  rights  of  infants  are  to  be  affected, 
although  their  verification  is  not  required  by  the  parties  who 
appear.  (6  Paige,  166.  1  Barb.  Oh,  R,  469.  Dayton's 
Surrogate,  2d  ed,  472.) 

The  above  mentioned  rules  show  to  what  precision  execu- 
tors and  administrators  are  held  in  rendering,  verifying  and 
establishing  their  accounts  on  their  final  settlement  before 
the  surrogate ;  and  they  are  eminently  just,  and  should  not 
be  departed  from,  except  in  cases  of  the  most  urgent  neces- 
sity, and  in  order  to  prevent  absolute  injustice.  The  ad- 
ministrators and  administratrix  should  be  required  to  comply 
with  these  rules  on  the  rehearing  of  this  case. 

Were  the  administrators  and  administratrix  competent 
witnesses  for  each  other,  on  their  accounting,  before  the  au- 
ditor and  the  surrogate  ?  It  was  settled,  prior  to  the  year 
1857,  that  the  code  was  not  applicable  to  proceedings  by  ex- 
ecutors and  administrators  on  the  settlement  of  their  accounts 
in  surrogates'  courts.  {See  Woodruff  v.  Cox,  2  Bradf,  223 ; 
16  Barb,  200 ;  3  Keman,  93 ;  6  How,  Pr,  Rep,  318 ;  also 
see  remarks  and  authorities  in  a  former  part  of  this  opinion!) 
And  none  of  the  amendments  to  the  code  passed  by  the  leg- 
islature of  1857,  have  changed  this  rule.  The  admissibility 
of  the  administrators  and  administratrix  as  witnesses  for  each 
other,  must  therefore  be  determined  by  the  law  as  it  exists 
irrespective  of  the  code.  They  were  at  least  jointly  liable 
to  account  for  a  considerable  portion  of  the  assets  of  the  de- 
ceased; {see  11  Paige,  265;  Dayton's  Surrogate,  2d  ed, 
484,  485;)  and  jpr ma  facie  they  were  jointly  liable  for  the 
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entire  amount  of  his  personal  property,  as  shown  by  the  in- 
ventory of  it.  They  were  called  to  testify,  and  did  testify, 
directly  in  favor  of  their  own  interests ;  they  were  therefore 
incompetent  to  be  witnesses  for  each  other.  (See  1  Barb, 
Ch,  R.  585 ;    2  Paige,  54 ;    6  id.  585 ;    1  Oreenl  Ev.  §  361 ; 

2  R,  8.  92,  93,  94,  95  and  98,  §§  54  to  59,  65,  71,  80,  82.) 
The  device  of  having  them  sworn,  nominally  for  Mrs.  Smith, 
who  did  not  contest  their  accounts  at  all,  did  not  authorize 
their  examination,  substantially  in  their  own  behalf  and  for 
each  other.  They  could  not  testify  for  each  other,  for  the 
further  reason  that  they  were  parties  on  the  record,  to  the 
proceedings  in  which  they  were  examined.     (1  Phil,  Ev,  69. 

3  Comst,  490,  491.) 

It  is  true,  the  legislature  has  declared  that  executors  and 
administrators  "may  be  examined  on  oath,"  touching  any 
payments  made  by  them  in  their  representative  characters,  and 
also  touching  any  property  or  effects  of  the  deceased  which 
have  come  to  their  hands,  and  the  disposition  thereof.  (2  R,  8. 
92,  §  54.)  This  statute  was  passed  when  the  law  was 
that  a  party  to  a  suit  or  proceeding  could  not  Qven  call  his 
adversary  as  a  witness,  except  in  certain  cases,  by  special  per- 
mission, in  the  court  of  chancery ;  and  I  think  it  was  intend- 
ed only  to  give  parties,  who  contest  the  accounts  of  executors 
and  administrators,  the  right  to  examine  them  as  witnesses. 
(8ee  1  Bradf,  356.)  If  more  had  been  intended,  it  seems  to 
me  the  legislature  would  have  said  that  they  might  be  ex- 
amined on  oath,  as  witnesses  in  their  own  behalf  This  is 
the  kind  of  language  subsequently  employed  by  the  legisla- 
ture in  authorizing  parties  to  suits,  provided  for  by  the  code, 
to  be  witnesses  for  themselves.  {Code,  §  399.)  Besides,  ex- 
ecutors and  administrators  were  permitted  to  verify  their  ac- 
counts by  affidavit,  at  the  time  the  statute  above  mentioned 
was  enacted ;  and  we  can  hardly  presume  that  the  legislature 
would  have  interfered  in  order  to  authorize  them  to  testify, 
orally,  as  witnesses,  to  sustain  their  accounts,  when  swearing 
to  them  on  paper  was  allowed.     I  am  therefore  of  the  opinion 
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that  the  statute  referred  to  does  not  secure  the  right  to  execur 
tors  and  administrators  to  be  examined  as  witnesses  for  them- 
selves, on  their  final  accounting  before  the  surrogate. 

But  Smith's  counsel  contended  that  because  Lucinda  Will- 
cox as  widow,  and  Whitman  WiUcox  as  next  of  kin,  were 
^ititled  to  certain  portions  of  the  assets  of  the  deceased  after 
the  payment  of  his  debts,  they  could  be  witnesses  for  each 
other,  and  that  either  could  call  Smith  as  a  witness.  And 
he  also  stated  that  they  were  competent  for  each  other  be- 
cause, as  he  alleged,  they  were  not  liable  for  each  other's 
devcbstavit.  The  first  answer  which  I  shall  make  to  this 
position  is,  that  Lucinda  Willcox  and  Whitman  Willcox  were 
before  the  auditor,  as  well  as  the  surrogate,  as  admimstratrix 
and  administrator,  and  they  there  litigated  in  those  charac- 
ters ;  the  second  is,  that  their  interests  as  administratrix  and 
administrator,  in  the  matters  in  dispute,  greatly  exceeded 
those  they  had  as  widow  and  next  of  kin.  (24  Wend,  116. 
7  Hill,  58.  1  Oreerd,  Ev.  §  391.)  Another  is,  that  prima 
fcbcie,  they  were  jointly  liable  for  the  entire  personal  estate, 
as  stated  in  their  inventory  of  it,  and  clearly  so  for  the 
greater  portion  of  it  until  they  had  testified.  The  conclusion 
to  which  I  have  come,  therefore,  is  that  the  administrators 
and  administratrix  were  not  competent  witnesses  for  them- 
selves or  for  each  other,  on  their  final  accounting,  either  be- 
fore tiie  auditor  or  the  surrogate. 

Was  Benjamin  F.  Bexford  a  competent  witness  for  the  ad- 
ministrators and  administratrix,  or  either  of  them,  on  their 
accounting?  Their  bond  as  administrator  and  administra- 
trix was  joint,  and  Bexford  signed  it  as  one  of  their  sureties. 
He  gave  evidence  for  them  which  tended  to  relieve  them  from 
personal  lialnlity  for  a  portion  of  the  property  of  the  deceased 
mentioned  in  the  inventory ;  and  the  bond  which  he  executed 
was  conditioned  that  such  administrators,  and  administratrix 
ahouM  fiuthfully  execute  the  trust  reposed  in  them,  as  sudi ; 
and  alsoi^  that  they  should  obey  all  orders  of  the  surrogate^ 
toaching  the  administration  of  the  estate  committed  to  ihem. 
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(2  B,  S.  77,  §  42.)  The  decree  of  the  surrogate,  making  the 
administrators  and  administratrix  personally  liable  for  a  por- 
tion of  the  assets  of  the  deceased,  would  be  evidence  against 
Rexford  in  an  action  against  him  on  his  bond.  {See  Doug- 
lass V.  Howland,  24  Wend.  55 ;  Itapelye  v.  Prince,  4  Hill; 
119;  Cov^en  &  Hill's  Notes,  p.  984;  1  Greenl.  Ev.  §§390, 
392,  393,  395,  397.)  He  therefore  had  a  direct  interest  in 
the  result  of  the  proceedings  before  the  surrogate,  in  favor  of 
the  administrators  and  administratrix;  and  for  this  reason 
was  an  incompetent  witness  for  them  or  either  of  them. 
(1  Greenl.  Ev.  §  386.  2  Cowen's  Tr.  2d  ed.  964.  1  PhU, 
Ev.  54.      Woods  V.  Skinner,  6  Paige,  76.) 

Executors  and  administrators,  in  making  up  their  accounts, 
are,  first,  to  charge  themselves  with  the  amount  of  the  prop- 
erty of  the  deceased  contained  in  the  inventory,  at  the  ap- 
praised value.  {Kirtland's  Surrogate,  197  and  392.)  They 
are  then  to  make  themselves  debtor  for  the  increase  to  the 
same;  such  as  interest  that  has  accrued  on  debts  owing  to 
the  deceased,  and  property  and  demands  which  have  been 
discovered  subsequent  to  the  taking  of  the  inventory ;  next, 
sums  for  which  they  have  sold  property,  exceeding  its  ap- 
praised value;  and  then  all  other  increase  to  the  inventory, 
and  the  items  thereof  The  whole  increase  being  added  to 
the  value  of  the  property,  as  shown  by  the  inventory,  con- 
stitutes the  debtor  side  of  their  accounts.  The  credit  side 
of  their  accounts  consists,  first,  of  debt«  marked  bad  or 
doubtful,  which  have  not  been  paid,  to  them,  at  the  amounts 
thereof  set  down  in  the  inventory ;  secondly,  of  sums  for  which 
they  have  necessarily  sold  property  at  less  prices  than  its  ap- 
praised value,  with  a  list  of  the  articles  so  sold ;  thirdly,  the 
articles  of  property  lost  without  their  fault,  and  the  cause 
of  such  loss,  with  the  appraised  value  of  such  articles; 
fourthly,  the  particular  debts,  appraised  as  good,  which  they 
have  been  unable  to  collect  by  the  exercise  of  ordinary  dili- 
gence, and  the  reasons  why  they  could  not  collect  them,  with 
the  amounts  of  such  debts,  as  noted  in  the  inventory ;  fifthly, 
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the  debts  paid  by  them,  to  whom  paid  and  when,  and  the 
amounts  thereof;  sixthly,  the  items  of  their  actual  and  neoea- 
sary  expenses  paid  in  the  execution  of  the  trusts  reposed  in 
them.  The  sum  total  of  such  credits  is  then  to  be  subtracted 
from  the  amount  of  the  debtor  side  of  their  accounts.  FoU 
lowing  the  remainder  the  articles  of  property  yet  unsold  are 
to  be  mentioned,  with  the  appraised  value  thereof,  and  also 
the  reasons  why  they  have  not  sold  the  same.  And  afterwards 
they  are  to  set  forth  all  other  facts  which  are  pertinent  and 
proper  to  be  considered  by  the  surrogate  in  making  up  his  de^ 
cree.  It  is  not  absolutely  necessary  that  the  accounts  of  ex- 
ecutors and  administrators  should  in  all  cases  be  made  out  in 
^;he  manner  above  stated,  but  such  method  ought  to  be  sub^ 
stantially  adopted. 

In  this  case  the  amount  at  which  the  inventory  footed,  or 
that  it  was  footed  at  all,  is  not  mentioned  by  either  adminis- 
trator or  the  administratrix,  by  the  auditor  or  the  surrogate. 
In  one  of  the  petitions  of  appeal  the  amount  is  stated  to  be 
$42,189.68 ;  but  I  have  not  added  the  figures  together  to  see 
if  that  is  the  true  sum. 

Many  errors  were  committed  by  the  auditor  and  surrogate, 
wliich  I  have  not  mentioned ;  and  I  do  not  deem  it  necessary 
to  notice  them,  for  the  reason  that  the  entire  decree  must  be 
reversed,  and  the  whole  case  must  be  reheard  before  the  surro* 
gate,  without  regard  to  the  auditor's  report,  or  any  decision 
made  by  the  surrogate  on  the  hearing  heretofore  had  before 
him.  (See  1  Barb.  Ch.  Pr.  404, 431 ;  1  Brad/.  133 ;  2  id.  1.) 
And  according  to  the  views  hereinbefore  expressed)  the  costs 
of  Mary  Ann  Merritt,  Bradford  Willcox  and  Charles  Willcox 
in  the  surrogate's  court,  as  well  as  their  costs  on  the  appeals 
to  this  court,  and  also  the  fees  of  the  auditor  and  surrogate, 
should  be  charged  upon  and  be  paid  out  of  the  estate  of  the 
deceased  in  the  hands  of  the  administrators  and  administra- 
trix ;  and  the  costs  of  the  administrators  and  administratrix 
in  the  surrogate's  court,  (except  the  fees  of  the  auditor  and 
Borrogate^)  as  well  as  their  costs  on  the  appeals  to  this  court. 
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-nhoxAA  he  borne  by  them  personally.  (2  S.  8.  618,  §  25.) 
And  'Bejtford,  Mygatt  and  Snow  shonld  pay  their  own  costs  on 
Hihe  appeals. 

Gray,  J.,  concurred  in  the  reversal,  upon  the  ground  that 
the  administrators  and  administratrix  and  Bexford  were  erro- 
neously allowed  to  testify ;  and  upon  the  ground  that  Smith's 
receipt  as  guardian,  to  himself  as  administrator,  was  improp- 
erly received  in  evidence.  He  did  not  express  an  opinion  tipon 
ally  other  point. 

Mason,  J.  The  attditor  committed  an  error  in  allowing 
these  administrators  to  be  sworn  in  behalf  of  each  other.  They 
were  not  competent  witnesses  for  each  other  under  the  common 
law  rules  of  evidence,  or  the  statutes  relative  to  proceedings 
before  surrogates.  And  our  code  of  procedure  in  civil  actions 
has  no  appUcation  to  proceedings  in  surrogates'  courts; 
(Woodruff  V.  Oox,  2  Bradford,  223;  Sherman  v.  ToungSy 
'6  How.  Pr.  B.  318 ;  BurrtU  v.  SilUman,  16  Barb.  198, 201 ;) 
and  the  surrogate  erred  in  basing  his  decree  Upon  this  evidence. 

They  are  not  competent  witnesses  on  this  final  accounting 
before  the  surrogate,  at  common  law.  {Pack  v.  The  Mayor 
do.  of  New  York,  3  Comst.  489.  1  Phil  Ev.  69.)  Being  a 
party  to  the  record  was  enough  to  exclude  them,  at  common 
law,  either  in  behalf  of  themselves  or  their  co-administrators, 
although  they  had  no  interest  in  the  suit.  (4  Comst.  489.) 
In  actions  at  law  administrators  are  incompetent  witnesses  for 
each  other.  (1  Oreerd.  Ev.  371.  Fort  v.  Gooding,  9  Barb. 
371.  Woods  V.  Skinner,  6  Paige,  76.  Sogers  v.  Dibble,  3 
id.  238.  Dean  v.  Thornton,  3  Kernan,  266.)  They  were 
incompetent  witnesses,  in  equity.  They  all  gave  a  Joint  bond 
with  sureties.  They  all  united  in  returning  an  inventory,  and 
all  have  power  over  the  personal  estate.  They  are  all  parties 
to  these  proceedings  before  the  surrogate  on  the  final  account- 
'ing,  and  are  all  attempting  to  promote  their  own  interests  by 
•aeccmnting  for  the  property  so  as  to  avoid  liaMlity.    Tliey  aie 
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all  equally,  prima  fade,  liable  to  creditors  and  the  next  of 
kin  for  the  property  mentioned  in  the  inventory.  (2  Kent^a 
Com.  507,  8,  4th  ed.;  M  erf.  414,  15.  1  Bradf,  Surr,  321, 
333.  2  id.  220,  221.  Wrighfs  Eafr's  Guide,  92,  104,  114 
2  R,  S.  146-149, 3rf  erf.)  And  if  we  strike  out  the  evidence  of 
these  administrators  themselves  there  is  nothing  in  the  case 
shcming  any  thing  but  the  ordinary  case  of  joint  lialnlity  on 
these  administrators,  for  all  the  assets  embraced  in  the  inven- 
tory ;  and  the  rule  is  well  settled  that  when  an  objection  is  made 
to  the  competency  of  a  witness,  upon  testimony  already  given, 
and  he  is  sworn  and  examined  under  the  objection,  the  court 
cannot  take  his  evidence  into  account  in  determining  the  ques- 
tion of  his  competency.  (MoU  v.  Hicks,  1  Cowen,  513.) 
They  are  not  competent  witnesses  in  equity.  {Clark  v. 
Clark,  8  Paige,  153,  159.  Johnson  v.  Corbett,  11  trf.  277. 
Eckford  v.  DeKay,  6  id.  565.  2  id.  54,  60.  1  Barh.  Ch.  B. 
585.  1  Oreenl.  Ev.  §  361.  3  id.  §  314.  2  Cotoen  &  HiWs 
Notes,  1550.) 

The  statute  in  regard  to  proceedings  before  surrogates  on 
the  final  accounting  makes  no  provision  for  the  examination 
of  the  administrator,  either  in  his  own  behalf  or  on  behalf  of 
his  co-administrator ;  except  that  the  55th  section  2  B.  S.  92, 
allows  the  administrator  to  support  by  his  own  oath  any  item 
of  expenditure  not  exceeding  $20,  by  his  swearing  positively 
to  the  fact  of  payment,  specifying  when  and  to  whom  such 
payment  was  made ;  but  it  expressly  provides  that  such  al- 
lowances shall  not  in  the  whole  exceed  $500,  for  payments  in 
behalf  of  any  one  estate.  The  54th  section,  2  B.  S.  92,  does 
not  authorize  the  examination  of  an  administrator,  either  on 
his  own  behalf  or  in  behalf  of  his  co-administrator.  That 
section  only  contemplates  an  examination  at  the  instance  of 
ihe  adverse  party,  and  no  other  construction  has  ever  been  put 
upon  it.  The  55th  section  shows  that  the  legislature  must 
have  intended  this,  as  it  forbids  the  establishment  of  payments 
tyf  over  $20  in  any  one  item,  and  in  the  aggregate  not  exceed^- 
Ing  $590 ;  and  by  necesBary  implication,  therefore,  ferbidB  tiie 
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idea  that  he  can  give  evidence  getierally  in  regard  to  payments 
and  as  to  the  eflfects  of  the  deceased  which  have  come  into  his 
hands,  and  the  disposition  thereof.  It  is  no  answer  to  this 
objection  that  Whitman  Willcox,  one  of  the  administrators, 
was  called  for  Mrs.  E.  B.  Smith,  one  of  the  heirs,  for  Mrs. 
Smith  had  not  filed  any  objections  to  the  account ;  and  besides, 
her  husband  was  one  of  the  administrators  whose  accounts 
were  being  contested ;  and  as  Whitman  Willcox,  jun.  died  in 
1846,  prior  to  any  of  our  enabling  statutes  in  behalf  of  married 
women,  her  husband  was  entitled  to  take  whatever  of  personal 
property  might  come  to  his  wife  from  that  estate.  It  was 
legally  his  and  not  his  wife's.  It  is  entirely  manifest  that 
Whitman  Willcox  was  examined  in  behalf  and  for  the  benefit 
of  the  administrators,  and  not  the  contestants.  The  contest- 
ants object  to  his  being  sworn,  and  the  whole  course  of  his 
examination  shows  that  it  is  the  merest  pretense  in  the  world 
to  allege  that  he  was  called  for  Mrs.  Smith  as  heir.  He  was 
called  by  Mr.  Bexford,  who  appeared  for  both  Smith  and  his 
wife — ^nominally  for  Mrs.  Smith,  but  in  reality  for  E.  B.  Smith, 
one  of  the  administrators.  And  an  equally  palpable  error  was 
committed  in  allowing  E.  B.  Smith  to  be  examined  as  a  wit- 
ness in  behalf  of  his  co-administrator,  Mrs.  Willcox,  and  Whit- 
man. And  a  more  flagrant  error  was  committed  in  allowing 
Mrs.  Willcox,  the  administratrix,  to  be  examined  as  a  witness 
in  her  own  behalf  and  for  Whitman,  her  co-administrator. 

But  it  appears  from  the  case  that  each  of  these  administra- 
tors was  not  only  allowed  to  give  evidence  for  the  other,  but 
they  were  fully  examined,  not  by  the  contestants,  but  by  their 
own  counsel  and  in  their  own  behalf,  and  their  evidence,  it 
seems  from  the  case,  must  have  had  great  control  both  with 
the  auditor  and  surrogate  upon  the  accounting. 

There  was  an  error  committed  in  allowing  B.  F.  Bexford 
to  be  sworn  and  examined  as  a  witness  in  behalf  of  E.  B. 
Smith,  one  of  the  administrators.  He  is  one  of  the  sureties  to 
the  administrators'  bond,  and  was  interested  to  reduce  the 
amount  which  might  be  decreed  against  the  administrators  on 
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the  final  accounting,  as  it  would  thereby  diminish  his  own 
liability.  That  the  surety  in  such  a  case  is  an  incompetent 
witness  in  behalf  of  the  administrator  is  a  proposition  too 
plain  to  be  discussed.  It  is  a  stubborn  and  inflexible  rule 
that  if  a  witness  has  a  direct  interest,  however  small,  in  the 
event  of  the  cause,  he  cannot  be  admitted  to  testify  upon  the 
trial,  in  favor  of  that  interest,  in  any  respect  or  degree.  (BtU~ 
ler  V.  Warren,  11  John,  57.  Hubbly  v.  Brovm,  16  id.  70. 
id,  195.  Smith  v.  Bradstreet,  5  Cowen,  214,  215.)  The  de- 
cree of  the  surrogate  on  the  final  accounting  of  the  adminis- 
trators is  conclusive  evidence  against  the  sureties,  in  an  action 
on  the  administrator's  bond.  (2  R,  S.  53,  116,  §  19.  12 
Wend.  492.  3  McCord,  225,  412.  Lucas  v.  Guy,  2  Bailey, 
403.  The  Ordinary  v.  Coudry,  2  Eiirs  S.  C.  R.  313.  Head 
V.  Giles,  12  Pick.  53.  The  People  v.  Dunlap,  13  John.  437.) 
And  we  so  held  in  The  People,  ex  rel.  Trowbridge,  v.  Judah 
Pierce  and  others,  (in  MS.) 

The  following  cases  are  referred  to  as  authorities  holding 
the  sureties  to  this  bond  to  be  incompetent  witnesses  for  the 
administrators  on  this  final  accounting.  {Niles  v.  Brockett, 
15  Mass.  E.  378.  3  J.  J.  Marsh.  461 .  1  Cow.  &  HilVs  Notes, 
p.  109,  n.  101.  7  Martin's  Lou.  Rep.  373.  Wood  v.  Skin- 
ner, 6  Paige,  76.  ScoU  v.  Young,  4  id.  542.  5  WaUs,  225, 
228,  229.  1  Phil.  Ev.  49.  5  Serg.  &  Rawle,  371.  5  T.  R. 
578.  5  Cowen,  215.  4  John.  293.  11  id.  57.  16  id.  92. 
4  Mass.  R.  653.     2  Day,  99.     9  Cowen,  128.) 

There  was  another  error  committed,  both  by  the  auditor 
and  the  surrogate,  in  allowing  the  receipt  of  Elisha  B.  Smith 
as  guardian  of  Mary  Ann  Merritt,  given  to  himself  as  admin- 
istrator, for  one  thousand  dollars  paid  by  himself  as  admin- 
istrator, to  himself  as  guardian  of  Mrs.  Merritt.  Such  receipt 
furnishes  no  evidence  for  himself  as  administrator.  He  could 
not  make  any  contract  as  her  guardian,  with  himself  as  admin- 
istrator, which  can  be  binding  on  her.  Neither  can  he,  with 
one  hand  as  her  guardian,  draw  a  receipt  to  himself  as  admin- 
istrator, and  pass  it  over  into  his  other  hand  as  administrator. 
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and  daim  it  as  evidence  against  his  ward,  of  the  payment  of 
$1000,  or  as  evidence  of  payment  in  his  own  behalf  as  admin- 
istrator. The  law  will  not  permit  him  to  act  in  such  a  double 
capacity.  The  great  danger  of  imposition,  in  such  cases,  has 
induced  courts  of  equity  to  indulge  in  the  presumption  of 
fraud,  against  such  acts,  although  the  fraud  may  be  inacces- 
sible to  the  eye  of  the  court.  (9  Paige,  242.  4  Kent,  Sd  ecL 
438.  Parsons  on  Cont.  74,  5.)  He  cannot  bind  Mrs,  Merritt, 
his  ward,  when  he  acts  thus  in  a  double  capacity.  She  is  en- 
titled to  have  her  guardian  free  from  such  temptations,  when 
he  assumes  to  deal  with  her  interests  and  bind  her.  The  case 
in  principle  is  analogous  to  that  of  an  agent,  who  assumes  to 
act  for  both  parties  in  making  a  contract  or  transacting  busi- 
ness ;  (Parsons  on  Cont,  74,  5 ;  Story  on  Agency,  §§  9,  192, 
211, 214, 210 ;  Dunlap's  Paley  on  Agency,  §§  33,  4 ;)  in  which 
case  the  law  a(^udges  the  contract  or  transaction  presump- 
tively fraudulent.  This  principle  is  applicable  to  all  persons 
placed  in  situations  of  trust  or  confidence,  and  embraces  trus- 
tees, executors,  administrators  guardians,  agents,  &c.,  &c. 
It  embraces  all  who  come  within  the  principle.  (9  Paige, 
241,  242.  5  Vesey,  678.  1  id,  287.  2  id.  317.  1  Bussell 
&  Myl  68.  2  Myl,  &  K,  819.  1  Mason,  341,  6  Pick.  196. 
2  John.  Ch.  252.  5  id.  38.  Hopk,  Ch,  515.  9  Paige,  237. 
4  Cowen,  103.  8  id,  502.  9  id,  234.  12  id,  355.  1  Bro. 
C.  a  119.  5  Paige,  650.  2  Myl  dt  Cr,  574.  4  id,  134. 
6  Ves.  625.  1  Story's  Eq,  Jur,  §  315,  316.  2  Mason,  369. 
1  Jac,  &  Walker,  294.  1  John.  Ch.  27.  2  id,  394.  3  Ves. 
740.  4  Denio,  575.  Angell  on  Fire  and  Life  Ins,  454, 455. 
Parsons  on  Cont,  74,  75.) 

This  receipt  then  was  not  a  legal  voucher  for  Mr.  Smith, 
for  the  payment  of  this  $1000,  and  the  charge  is  not  helped 
by  his  ex  parte  affidavit,  annexed  to  his  account.  This  affi- 
davit and  receipt  are  the  only  evidence  introduced  to  sustain 
this  claim  of  $1000;  and  both  the  surrogate  and  auditor 
committed  an  error  in  allowing  it  to  be  proved  by  such  evidence^ 

This  receipt  is  but  an  admission  of  the  person  making  lt| 
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and  he  cannot,  as  we  have  seen,  make  an  admission  for  Mrl 
Merritt,  as  guardian,  in  his  own  favor  as  administrator,  to  re- 
lieve  himself  from  $1000,  and  charge  it  to  her.  Such  a  doc- 
trine would  subvert  the  rules  of  evidence,  and  make  his  own 
receipt  in  fact  evidence  in  his  own  favor. 

It  is  very  questionable  also  whether  Mr.  Smith,  as  guardian, 
had  any  authority  to  pay  over  the  capital  of  his  ward's  funds 
without  the  order  of  the  court.  In  allowing  the  maintenance 
of  the  infant,  the  court  usually  confines  itself  within  the  limits 
of  the  income  of  the  property,  and  certainly  without  the  ex- 
press sanction  of  the  court,  a  guardian  will  not  be  permitted, 
of  his  own  accord,  to  break  in  upon  the  capital.  (Dayton's 
8u7'rogate,  634,  2d  erf.  2  Story's  Eq,  Jur.  §  1355.  1  Myl 
it  K,  627.  Stephens  v.  James,  Jacob's  Rep.  193.  Loyal  v. 
Farlte,  id.  265.)  And  I  am  inclined  to  think  that  the  sur- 
rogate acted  without  jurisdiction  in  making  that  part  of  his 
decree  wherein  he  directs  that  Mrs  Merritt  pay  the  amount 
found  due  from  her  to  the  persons  named  therein,  and  if  not 
paid  that  it  be  a  lien  on  her  share  of  the  Eli  H.  Willcoi 
property.  (2  B.  S.  93,  §§  61  to  63.  2  Selden,  221.)  Sur- 
rogates' courts  are  courts  of  special  and  limited  jurisdictioa 
(3  Barb.  341.  1  Hill,  130.  10  Barb.  309,  523.)  The  extent 
of  the  surrogate's  decree  is  limited  by  the  statute  to  the  par- 
ticulars enumerated  in  section  65,  2  revised  statutes,  93. 
(3  Barb.  341.     10  id.  309.) 

The  auditor  allowed  the  certificates  of  third  persons  to  be 
received  in  evidence  to  prove  facts  directly  tending  to  vary 
and  reduce  the  inventory.  These  certificates  were  introduced 
as  vouchers.  Now  vouchers  on  the  final  accounting  are  made 
evidence  for  the  admistrators  only  to  show  payments  of  debts 
and  legacies,  and  of  funeral  charges^  and  just  and  necessary 
expenses.  (2  £.  S.  92,  §  54.)  These  vouchers  derive  theii* 
entire  competency  and  force,  as  evidence  for  the  administra- 
tors, from  the  statute  which  allows  them  as  evidence  to  prove 
the  facts  stated  in  the  statute.  These  certificates  were  allowed 
fin*  the  purpose  of  showing  the  decrease  of  the  estate ;  that 
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debts  inventoried  as  due  the  estate  were  not  due,  or  only 
partly  due ;  that  they  had  been  reduced  by  payments  made  to 
Whitman  Willcox,  jun.,  in  his  lifetime.  They  cannot  be  re- 
ceived as  evidence  to  prove  such  facts.  They  are  vouchers  in 
the  administrators'  hands  only  of  the  payments  made  by 
them,  and  are  then  limited  to  the  class  of  facts  specified  in  the 
statute,  to  wit :  payment  of  debts,  legacies,  funeral  charges, 
and  just  and  necessary  expenses.  (2  B,  S.  92,  §  54.)  These 
certificates  are  not  made  evidence  by  being  accompanied,  some 
of  them,  by  the  aflSdavits  of  the  persons  giving  the  certificates  ; 
for  the  affidavits  are  extra  judicial,  and  are  not  evidence. 
(2  Cow.  &  Hiirs  Notes,  p,  944,  note  689.)  It  is  very  clear  to 
my  mind,  that  these  certificates  and  extra  judicial  affidavits 
of  the  persons  making  them,  are  not  evidence  to  decrease  the 
estate,  or  reduce  the  assets  as  fixed  by  the  inventory  and 
affirmed  by  the  oaths  of  the  appraisers  and  administrators. 
The  inventory  is  made  by  sWom  appraisers,  in  pursuance  of 
the  statute,  and  the  administrators  take  and  subscribe  an  oath 
to  be  attached  thereto,  to  the  effect  that  it  contains  a  full 
statement  of  all  the  personal  property  of  the  deceased  which 
has  come  to  their  knowledge,  and  that  it  is  in  all  respects  just 
and  true,  &c.,  (2  R.  8,  85,  §  16,)  and  the  inventory  must 
contain  a  statement  of  the  securities  belonging  to  the  estate, 
and  the  amount  collectable  on  each  security.  (2  R,  8,  84, 
§  11.)  The  general  rule  undoubtedly  is  that  the  administrators 
are  prima  facie  accountable  for  the  whole  amount  of  the  in- 
ventory at  its  appraised  value.  {Dayton's  8m*rogate,  248, 
267,  268  and  269.  2  Kerd's  Com,  515,  516,  8eA  ed,;  415, 
3d  ed.  2  Bradf.  8ur.  R.  221*  WrigMs  Executor's  Guide, 
92,  104, 114.  2R.  8.  82,  §§  4,  5,  6, 11.  3  id.  640,  §  10,  note.) 
And  the  debts  inventoried  and  not  designated  as  desperate 
must  be  accounted  for  as  assets  in  the  hands  of  the  administra- 
tors, or  good  cause  shown  for  not  collecting  them.  (  Wright's 
Ex.  Guide,  92, 104, 114  2  Brad/.  Surr.  220.  11  Wend.  361.) 
I  concur  with  my  brother  Balcom  in  opinion,  that  the  item 
of  $5512.20,  chained  in  Mrs.  Smith's  account  for  moneys  paid 
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Eli  H.  Willcox,  were  improperly  allowed  by  the  auditor  and 
surrogate,  for  the  reasons  stated  in  the  opinion  of  Justice  Bal- 
com,  and  for  the  additional  reason  that  testimony  was  improp- 
erly allowed  to  prove  this  item,  and  it  is  not  proved  by  other 
evidence. 

The  statute  of  limitations  furnishes  a  complete  bar  to  Mr. 
Smith's  claim  for  the  two  notes  of  $735.59  and  $800,  paid  by 
him  at  the  Chenango  Bank,  July  8, 1845,  and  in  October,  1845 ; 
(Treat  v.  Portune,  2  Brad/,  116 ;)  and  besides,  the  inventory 
furnishes  presumptive  evidence,  at  least,  that  this  claim,  if  it 
ever  existed,  had  been  extinguished.  And  in  addition  to  this, 
the  confession  of  the  judgment  by  Smith  on  17th  May,  1847,  for 
$3000,  in  favor  of  this  estate,  is  prima  facie  evidence  to  rebut 
the  existence  of  any  such  claim.  And  indeed  it  is  a  most  solemn 
admission  of  an  actual  indebtedness,  on  his  part,  to  this  estate, 
of  that  amount,  if  it  is»not  conclusive  upon  him.  (5  Denio^ 
304.  2  SeldeUy  461.)  And  if  we  strike  out  the  evidence  of 
Mr.  Smith  and  Bexford,  as  we  have  seen  that  we  are  obliged 
to  do,  there  is  no  evidence  in  the  case  to  overcome  the  effect 
which  the  law  attaches,  in  its  presumptions,  to  that  judgment. 

Decision.  Decree  of  the  surrogate  reversed;  and  the  whole 
case  referred  back  to  be  reheard  before  the  county  judge  of 
Chenango  county,  acting  as  surrogate ;  and  ordered  that  the 
costs  of  Mary  Ann  Merritt,  Bradford  Willcox  and  Charles 
Willcox  in  the  surrogate's  court,  as  well  as  their  costs  on  the 
appeals  to  this  court,  and  also  the  fees  of  the  auditor,  be  charged 
upon  and  paid  out  of  the  estate  of  Whitman  Willcox  deceas- 
ed, in  the  hands  of  the  administrators  and  administratrix ;  and 
that  the  costs  of  the  administrators  and  administratrix  in  the 
surrogate's  court  (except  the  fees  of  the  auditor  and  surrogate) 
as  well  as  their  costs  on  the  appeals  to  this  court,  be  borne  by 
them  personally ;  and  that  Bexford,  Mygatt  and  Snow  pay 
their  own  costs  on  the  appeals  to  this  court. 

[Bboomb  Gbvbbal  TbbXi  January  6,  1868.    Gray,  Mason  and  Baleomt 
Justices.] 
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Where  land  is  devised  to  the  children  and  heirs  at  law  of  the  testator,  after  the 
Ili4a  ^  payment  of  debts,  if  it  does  not  appear  that  the  devisees  have  taken  po«- 

jm-^a  Beftsion  of  the  real  estate,  or  have  accepted  the  devise  to  them,  or  promised 

<BhSB  to  pay,  or  have  paid,  any  portion  of  a  debt  owing  by  the  testator,  or  sold 
36   ssd  the  land  or  any  part  of  it,  as  heirs  at  law  of  the  testator,  they  are  not  per- 

sonally liable  to  pay  the  debt. 

In  an  action  brou^lit  by  a  creditor,  against  heirs  and  devisees,  for  the  recovery 
of  a  debt  owing  by  the  testator,  a  jndgment  may  be  entered  that  the  plaint- 
iff 's  debt  be  levied  and  made  of  the  lands  and  tenements  of  the  testator 
described  in  the  coni]>laint,  notwithstanding  the  demand  in  the  complaint  is 
for  a  jndgment  against  the  defendants  personally. 

An  action  brought  t<i  reach  real  estate  which  a  testator  devised  to  the  defend- 
ants, and  to  have  the  same  sold,  for  the  purpose  of  satisfying  a  debt  which 
the  testator  owed  to  the  plaintiff,  is  an  action  in  rem,  for  equitable  relief, 
of  which  the  supreme  court  had  not  jurisdiction  previous  to  the  code ;  and 
may  therefore  be  commenced  at  any  time  within  ten  years  after  the  cause 
of  action  accrued. 

The  provisions  of  the  code,  relative  to  the  time  for  commencing  actions,  do  not 
apply  to  cases  where  the  right  of  action  accrued  prior  to  the  time  the  code 
took  effect. 

Whore,  upon  the  dissolution  of  a  partnership  between  the  plaintiff*  and  W.,  it 
was  agreed  between  them  that  the  plaintiff*  should  proceed  to  collect  the 
debts  due  to  the  firm,  and  apply  the  same  to  the  ])ayment  of  the  debts  for 
which  each  partner  was  solely  liable,  and  also  all  debts  owing  bj'  the  firm ; 
and  if  there  should  be  a  deficiency  of  debts  due  to  the  firm  to  pay  the  debto 
owing  by  them,  each  partner  should  pay  one  half  of  the  deficiency,  and  if 
there  should  remain  a  surplus  after  making  such  payments,  that  the  same 
should  be  divided  between  them ;  Held  that  the  plaintifiT  was  entitled  to  a 
reasonable  time  in  which  to  collect  and  pay  the  debts;  that  two  years  and 
thirty-eight  days  was  not  an  unreasonable  time  for  that  purpose;  and  that 
until  after  the  expiration  of  such  reasonable  time,  the  one  half  of  a  deficiency 
owing  to  the  plaintiff  from  W.,  under  the  contract,  did  not  become  due,  and 
therefore  the  statute  of  limitations  did  not  commence  running. 

Where,  by  the  terms  of  a  will,  the  testator  gives  to  his  children  all  the  rest 
and  residue  of  his  real  and  personal  property  "  after  the  payment  of  hi$ 
debts'^  the  debts  are  impliedly  charged  upon  the  estate  devised ;  and  in  case 
of  a  deficiency  of  personal  estate,  there  is  a  manifest  equity  in  applying  the 
real  estate  to  the  payment  of  debts.  And  it  will  be  so  applied,  in  an  action 
for  that  purpose,  brought  by  a  creditor,  against  the  derisees.  Qbat,  J.,  dia- 
sented. 

APPEAL  from  a  judgment  entered  at  a  special  term,  upon 
the  report  of  a  referee.     The  plaintiff  and  Jacob  Waod 
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were  partners  in  business,  at  Ithaca.  By  an  agreement,  dated 
April  10,  1840,  the  partnership  was  dissolved.  That  agree- 
ment, after  providing  that  Jacob  Wood  was  to  have  certain 
promissory  notes  and  claims,  amounting  in  all  to  $1613,  and 
the  bark  mill,  leather,  and  tools  at  the  tan-yard,  horses  and 
neat  stock,  wagons,  harness  and  farming  utensils,  and  pew  in 
church,  it  further  provided,  that  the  goods  in  store  should  be 
divided  equally  between  the  parties.  It  next  recited  that  D. 
T.  Wood  was  liable,  individually,  for  debts  of  the  firm,  to  the 
amount  of  rising  of  $1000,  and  Jacob  Wood  in  like  manner 
to  rising  of  $1000.  It  then  provided  that  D.  T.  Wood  should 
at  the  proper  costs  and  charges  of  the  parties,  take  charge  of 
and  collect  all  the  debts  due  to  the  said  parties,  and  apply 
the  same  to  the  payment  of  the  aforesaid  indebtedness,  and  all 
other  debts  of  the  firm.  In  case  of  a  deficiency  of  debts  due 
the  firm,  to  pay  the  debts  of  the  firm,  each  party  was  to  pay 
half  the  deficiency,  and  if  any  surplus,  the  same  to  be  divided. 
The  amount  of  debts  of  the  firm  appeared,  upon  evidence  fur- 
nished by  the  plaintiff's  books  of  account,  to  have  been 
$5378.88,  and  the  amount  of  debts  due  to  the  firm  $1630. 
All  the  debts  of  the  firm  were  paid  j^rfor  to  the  15th  of  June, 
1842.  The  plaintiff  then  knew  that  a  portion  of  the  assets, 
on  hand,  were  bad  and  uncollectible.  Jacob  Wood  died  May 
18,  1842,  leaving  a  last  will,  which  was  admitted  to  probate, 
and  letters  of  administration  with  the  will  annexed  issued  on 
the  23d  of  May,  1842.  On  the  11th  February,  1851,  the  ad- 
ministrators were,  on  application  of  creditors,  ordered  to  render 
an  account.  A  final  account  was  rendered  on  the  12th  Sep- 
tember, 1851,  and  by  the  surrogate's  decree  it  appeared  there 
was  a  deficiency  of  assets  to  pay  the  debts  of  said  Jacob  Wood, 
and  that  there  was  in  the  hands  of  the  administrator,  to  be 
distributed,  $1067.53,  of  which  $235.80  was  ordered  to  be  paid 
to  the  plaintiff  as  his  distributive  share  thereof.  Besides  the 
said  $235.80,  the  administrators  had,  from  time  to  time,  paid 
the  plaintiff,  as  appeared  by  the  referee's  report,  in  all  $549.05. 
The  will  bequeathed  a  specific  legacy,  a  note/or  $1000,  to 
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James  Munger ;  devised  certain  real  estate  to  Sylvester  Mun* 
ger  and  his  heirs ;  and  to  these  defendants,  ^^  after  the  payment 
of  his  debts,"  all  the  rest  of  his  real  and  personal  property. 
The  plaintiff  alleged  a  large  balance  due  him  from  the  estate 
of  Jacob  Wood,  and  sued  the  defendants  as  devisees,  demand- 
ing judgment  against  them  for  the  amount,  with  interest  and 
costs.  The  cause  was  tried  at  a  special  term,  upon  a  report 
of  faots  by  the  referee,  and  judgment  was  given  for  the  defend- 
ants. On  appeal  to  the  general  term,  judgment  was  reversed, 
and  the  referee  was  directed  to  state  an  account.  Upon  a 
second  trial  at  special  term,  judgment  was  ordered  for  the 
plaintiff,  and  was  entered  for  the  amount  reported  by  the 
referee.     The  defendants  appealed  from  the  judgment. 

H,  A  DowCy  for  the  appellants. 

A,  Wells,  for  the  respondent. 

Balcom,  J.  The  plaintiff  brought  this  action  as  a  creditor 
of  Jacob  Wood  deceased,  who  died  on  the  18th  day  of  May, 
1842,  leaving  a  last  will  and  testament,  by  which  the  real 
estate,  described  in  the  complaint,  was  devised  to  the  defend- 
ants in  fee,  as  tenants  in  common.  The  defendants  are  the 
children  and  only  heirs  at  law  of  Jacob  Wood  deceased.  They 
would  own  the  land  described  in  the  complaint  in  fee,  as  his 
heirs  at  law,  if  Wood  had  died  intestate ;  and  they  can  claim 
title  to  it  in  fee  aa  devisees  under  his  will. 

The  complaint  seems  to  have  been  framed  under  the  belief 
that  the  plaintiff  was  entitled  to  have  his  debt  against  Jacob 
Wood  deceased  satisfied  out  of  the  real  estate  therein  described^ 
to  which  the  defendants  have  title  in  fee  as  tenants  in  common,, 
whether  they  should  claim  the  same  as  devisees  of  the  de- 
ceased or  as  his  only  heirs  at  law ;  and  it  is  probable  that  the 
pleader  supposed  the  defendants  might  be  made  personally 
liable  for  the  alleged  debt  by  the  judgment  in  the  action.  But 
whatever  notions  the  pleader  may  have  entertained  when  he 
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drafted  the  complaint,  I  think  it  is  sufficient,  or  may  be  made 
sufficient  by  amendment  without  doing  injustice  to  the  defend- 
ants, to  entitle  the  plailitiff  to  recover  in  the  action,  if  the 
conceded  facts  and  evidence  show  that  he  has  a  cause  of  action 
against  the  defendants,  whether  it  be  legal  or  equitable. 

Errors  in  pleadings  must  now  be  fatal  to  the  action  or  de- 
fense, or  they  will  be  disregarded  or  cured  by  amendments  in 
furtherance  of  justice,  both  before  and  after  judgment.  {Code, 
§§  169,  173,  176.)  A  plaintiff  who  expects  to  recover  in  an 
action,  when  there  is  a  substantial  defense  to  it,  solely  by 
reason  of  defects  in  the  answer,  or  a  defendant  who  thinks  of 
succeeding  in  an  action  upon  errors  in  the  complaint,  without 
regard  to  the  merits  of  his  defense,  may  as  well  stay  out  of 
court  as  to  come  in,  under  the  code.  (1  Kernan,  368 ;  3  id, 
127,  322.  12  How.  Pr,  Rep.  322,  293;  11  id,  168.)  The 
language  of  section  176  of  that  act  is  imperative,  that  "the 
court  shall,  in  every  stage  of  an  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings,  which  shall  not  affect 
the  substantial  rights  of  the  adverse  party ;  and  no  judgment 
shall  be  reversed  or  affected  by  recuson  of  such  error  or  defect/' 
And  when  the  courts  construe  the  allegations  of  pleadings  lib- 
eraUy,  (as  section  159  of  the  code  enjoins,)  with  a  view  to 
substantial  justice,  parties  who  are  in  the  right  on  the  merits 
of  cases,  will  succeed ;  and  the  efforts  of  lawyers  over  techni- 
calities in  pleadings  will  lose  all  their  charms.  (See  2  Kern. 
433.)  But  I  have  said  enough  on  this  question,  and  will  now 
proceed  to  the  consideration  of  other  branches  of  the  case. 

It  does  not  appear  by  the  pleadings  or  proofs  that  the  de- 
fendants have  taken  possession  of  the  real  estate  described  in 
the  complaint,  or  have  accepted  the  devise  to  them  of  the 
same  by  Jacob  Wood  deceased ;  or  have  promised  to  pay,  or 
have  paid,  any  portion  of  the  plaintiff's  debt  against  the  de- 
ceased ;  nor  have  they  sold  such  real  estate,  or  any  part  of  it, 
as  heirs  at  law  of  the  deceased ;  therefore  they  are  not  person- 
ally liable  to  pay  the  plaintiff's  debt.  (2  B.  S.  454,  §§  47^ 
48,  51 ;  id.  456,  §  60.    Schermerhom  t.  Barhjfdty  9 
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28.  Kehey  v.  Wentem,  2  Comst,  500.  Tole  v.  Hardyy  6 
Cotveriy  333.  Dodge  v.  Manning,  11  Paige,  334 ;  S.Cl  Com^ 
stocky  298.  Elwood  v.  Deifendorf,  5  Barb,  398.)  It  is  true 
that  the  plaintiff's  demand  of  judgment  in  the  complaint  is 
against  the  defendants  personally;  but  that  may  be  disre- 
garded, or  changed,  or  regarded  as  changed,  in  furtherance  of 
justice:  and  I  am  of  the  opinion  it  should  not  affect  the 
plaintiff's  rights  in  the  action,  because  the  judgment  is,  that 
his  debt  be  levied  and  made  of  the  lands  and  tenements  of  Ja- 
cob Wood  deceased,  described  in  the  complaint,  and  no  other. 
(2  R.  8,  454,  §  47 ;  Id.  456,  §  60.)  Section  275  of  the  code, 
and  the  decision  of  the  court  of  appeals  in  Marquat  v.  Mar^ 
quaty  (2  Kern,  336,)  show  that  such  a  judgment  may  be  giv- 
en, notwithstanding  the  demand  of  judgment  in  the  complaint 
is  personal  against  the  defendants.  If  there  be  an  answer,  the 
court  may  grant  the  plaintiff  ^^  any  relief  consistent  with  the 
case  made  by  the  complaint  and  embraced  within  the  issue.'' 
(Code,  §  275.) 

No  execution  can  be  issued  upon  the  judgment  except  such 
as  shall  require  the  sheriff  to  satisfy  the  same  out  of  the  prop- 
erty of  the  deceased,  described  in  the  complaint.  (Code,  §  289, 
8ubd,  2.  2  B,  S,  363,  §  3 ;  367,  §  25.)  Therefore  no  wrong 
can  be  done  to  the  defendants  in  enforcing  the  judgment :  and 
inasmuch  as  their  substantial  rights  have  not  been  affected  by 
reason  of  the  form  of  the  judgment  entered  against  them  being 
different  from  the  one  demanded  in  the  complaint,  they  can- 
not have  a  new  trial  on  this  branch  of  the  case. 

The  basis  of  the  action  is  the  debt  which  Jacob  Wood  de- 
ceased owed  the  plaintiff;  but  that  is  not  the  gist  of  it  It 
is  not  an  action  for  the  recovery  of  money  only,  although  the 
ultimate  object  of  it  is  to  obtain  money ;  nor  is  it  one  for  the 
recovery  of  specific  real  property,  for  the  plaintiffs  cannot 
have  the  land  described  in  the  complaint  as  the  fruits  of  the 
litigation ;  but  it  is  an  equitable  action  to  reach  certain  real 
estate,  irfiich  Jacob  Wood  deceased  devised  to  the  defendantSy 
and  to  anthorise  its  sale  for  the  purpose  of  satisfying  a  debt  thafc 
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the  deceased  owed  the  plaintiff.  It  is  strictly  an  action  in 
rem,  for  no  facts  are  set  out  in  the  complaint,  and  none  were 
established  on  the  trial,  to  support  a  claim  against  the  defend* 
ants  personally.  It  was  not  a  case  for  a  jury,  but  the  issues 
in  it  were  triable  by  the  court.  (Code,  §§  253,  254.  Draper 
V.  Bay,  11  Hoto,  Pr.  Rep,  439.)  In  other  words,  it  is  an  ac- 
tion for  equitable  relief,  of  which  the  supreme  court  had  not 
jurisdiction  prior  to  the  enactment  of  the  code.  {Elioood  v. 
Deifendorf,  5  Barb,  398,  411.  3  Cowen,  133.  6  id.  333. 
7  John.  Ch.  116.  9  Paige,  28.)  It  could  therefore  be  com- 
menced at  any  time  within  ten  ye^rs  after  the  cause  of  action 
accrued,  either  by  the  revised  statutes  or  under  the  code. 
{Code,  §  97.  2  R,  S.  301,  §  52.  2  Denio,  586.)  The  code 
took  effect  on  the  Ist  day  of  July,  1848 ;  (Laws  of  1848, 
p,  565,  §  391 ;)  and  the  plaintiff's  cause  of  action  accrued 
against  the  defendants  before  that  time.  The  times  prescribed 
by  the  code,  in  which  actions  must  be  commenced,  do  not  ap- 
ply to  cases  where  the  right  of  action  accrued  prior  to  the  time 
it  became  in  force.  (Code,  §  73.  2  Keman,  635.)  The  lim- 
itations contained  in  the  revised  statutes,  therefore,  apply  to 
this  case ;  but  so  far  as  they  affect  actions  like  this,  they  are 
similar  to  those  in  the  code.  The  code  does  not  affect  proceed- 
ings by  creditors  of  deceased  persons  to  collect  their  debts  out  of 
real  estate  devised  or  descended,  "  except  that  when  in  conse- 
quence of  any  such  proceeding  a  civil  action  shall  be  brought, 
such  action  shall  be  conducted  in  conformity  to  that  act ;"  and 
except  also,  that  where  any  particular  provision  touching  such 
proceedings  shall  be  inconsistent  with  that  act,  such  provision 
shall  be  deemed  repealed.     (Code,  §  471.) 

If  section  73  of  chapter  460  of  the  laws  of  1837  applies  to 
suits  against  devisees  as  well  as  heirs,  it  does  not  give  credit- 
ors the  right  to  bring  either  legal  or  equitable  actions  as  their 
fancies  may  suggest.  It  has  already  been  shown  that  devisees 
may  make  themselves  personally  liable  to  pay  the  debts  of 
their  testator  by  accepting  the  devises  and  promising  to  pay 
the  debts,  and  in  other  ways ;  and  heirs  may  also  make  them* 
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aelTes  p«-8onalIy  liable  for  the  debts  of  their  intefitate.  And 
when  they  become  persoaally  liable  to  pay  such  debts,  purely 
legal  actions  may  be  sustained  against  them,  to  recover  the 
•amd.  (3  Cowen,  133, 612.  6  id.  333.  5  Barb.  398.  1  Comst. 
29a  6  Sill,  350.  2  B.  S.  454,  §  49.)  Hence  all  that  sec* 
tson  73  of  the  act  of  1837  before  mentioned,  does,  is  to  compel 
creditors  to  sue  heirs  and  also  devisees,  (if  it  applies  to  the 
latter,)  jointly  when  they  are  liable  at  law,  and  also  jointly 
whim  they  are  only  liable  in  equity:  {See  also  2  R,  S.  456, 
§60.) 

At  what  time  did  the  plaintiff's  cause  of  action  accrue? 
The  contract,  on  which  the  plaintiff  founds  his  claim  against 
the  estiite  of  Jacob  Wood  deceased,  bears  date  the  10th  day 
of  April,  1840.  The  plaintiff  and  the  deceased  were  partners 
up  to  that  date.  They  then  had  goods  on  hand,  and  debts 
were  due  them,  as  partners.  The  contract  dissolved  their 
firm ;  and  it  provided  for  a  division  of  their  goods  between 
them.  And  it  showed  that  the  plaintiff  was  solely  responsible 
for  debts  which  the  firm  ought  to  pay,  amounting  to  upwards 
of  $4000 ;  and  that  the  deceased  was  solely  responsible  for 
debts,  on  account  of  the  partnership,  to  an  amount  exceeding 
$1000.  It  wae  tha'efore  stipulated  in  the  contract,  that  the 
plaintiff  should,  at  the  proper  costs  and  charges  of  the  parties, 
take  charge  of  and  proceed  to  collect  all  the  debts  due  to  the 
firm,  and  apply  the  same  to  the  payment  of  the  debts  for 
which  each  partner  was  solely  liable  on  account  of  the  firm  as 
above  mentioned,  and  also  all  debts  owing  by  the  firm ;  and 
if  there  should  then  be  a  deficiency  of  debts  due  to  the  firm, 
to  pay  the  debts  owing  by  the  firm,  and  what  each  partner 
wa«  solely  liable  to  pay,  each  partner  agreed  to  pay  one  half 
of  the  deficiency ;  and  if  there  should  remain  a  surplus  aft^ 
all  such  payments,  then  they  were  to  divide  such  surplus  be- 
tween thent 

The  plaintiff  went  on,  under  this  contract,  collecting  the 
debts  due  the  firm  and  paying  debts  owing  by  the  firm, 
until  March  15, 1852,  when  he  wound  up  the  business,  mi 
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aacertained  that  the  firm  was  owing  him  a  balance ;  one  half 
of  which  is  the  claim  against  the  estate  of  the  deceased  oik 
which  thifi  action  is  predicated. 

The  plaintiff  was  entitled  to  a  reasonable  time  to  collect  the 
debts  dne  to  the  firm  and  pay  the  debts  specified  in  the  con<> 
tract  aboTe  mentioned,  before  the  deceased  could  require  faim 
to  account ;  and  the  plaintiff  was  bound  to  perform  the  con«^ 
tract,  so  far  as  it  could  be  performed  by  him,  before  calling  on 
the  deceased  for  one  half  of  any  deficiency  which  the  firm  was 
owing  him.  Such  deficiency  could  only  be  ascertained  aftef 
the  plaintiff  had  collected  the  good  debts  due  to  the  firm  ^ 
and  the  plaintiff  being  entitled  to  a  reasonable  time  in  which 
to  make  such  collections,  the  half  of  the  deficiency  that  the 
deceased  owed«him,  did  not  become  dne  until  the  expiratioa 
of  such  reasonable  time.  And  I  am  of  the  opinion  that  the 
time  between  the  date  of  the  contract  and  the  death  of  Jacob 
Wood,  which  happened  on  the  18th  day  of  May,  1842,  wo) 
not  an  unreasonable  period  to  allow  the  plaintiff  for  collecting 
the  debts  due  to  the  firm ;  and  that  consequently  the  plaint- 
iff's cause  of  action  against  the  deceased  for  half  of  the  sum 
in  which  the  firm  was  indebted  to  him,  did  not  accrue  Until 
the  time  Jacob  Wood  died.  This  gave  the  plaintiff  only  two 
years  and  thirty-eight  days  in  which  to  wind  up  the  affairs  cf 
a  firm  whose  dealings  were  quite  extended  in  the  credit  line ; 
and  I  think  this  is  a  shorter  period  than  it  usually  takes  part* 
ners,  or  their  receivers,  to  close  the  business  that  pertains  to 
such  firms. 

The  will  of  Jacob  Wood,  deceased,  was  proved  Hay  23, 
1842,  and  letters  of  administration  on  his  estate,  with  his 
will  annexed,  were  granted  on  that  day  to  Edward  L.  Porter 
and  two  others  as  administrators.  The  plaintiff  was  prohib* 
ited  by  statute  from  bringing  any  suit  against  the  de^mdants 
as  devisees  named  in  the  will  of  the  deceased^  in  order  to 
charge  them  with  the  debt  that  the  deceased  owed  faim,  for 
three  yean  from  the  time  of  grontiDg  letters  of  admiowtr** 
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tion  to  Porter  and  others.  (2  B,  S.  109,  §  53.  5  Paiges 
254.  9  id.  90.)  This  period  must  be  deducted  from  the  time 
the  plaintiff  had,  in  which  to  bring  suit,  after  his  cause  of 
action  accrued.  (  Vanwezd  v.  Wyckoff,  3  Sand.  Ch.  R.  528.) 
The  statute  did  not  run  against  the  plaintiff  during  the«e  three 
years :  therefore  his  cause  of  action  against  the  defendants  did 
not  accrue  until  the  24th  day  of  May,  1845 ;  and  this  action 
was  commenced  on  the  16th  day  of  April,  1853,  which  date 
was  within  the  ten  years  next  after  the  time  the  plaintiff  first 
had  the  right  to  sue  the  defendants.  The  statute  of  limita- 
tions, therefore,  was  no  defense  to  the  action. 

The  complaint  specified  ^dth  reasonable  certainty  the  real 
estate  devised  to  the  defendants ;  and  this  is  a  sufficient  d^ 
scription  of  it  according  to  section  44  of  the  •statute  on  the 
subject,  (2  jB.  S.y  p.  454,)  which  section  is  taade  applicable 
to  actions  against  devisees,  by  section  60  of  the  same  statutes. 
(2  R.  8.  456.)  Sections  32,  56  and  59  of  those  statutes,  are 
as  follows,  to  wit : 

§  32.  "  The  heirs  of  every  person  who  shall  have  died  intes- 
tate, and  the  heirs  and  devisees  of  any  person  who  shall  have 
died  after  the  making  of  his  last  will  and  testament,  shall 
respectively  be  liable  for  the  debts  of  such  person,  arising  by 
simple  contract  or  by  specialty,  to  the  eoctent  of  the  estate,  inter-- 
est  and  rights  in  the  real  estate  which  shall  have  descended 
to  them,  from,  or  been  devised  to  them  by,  such  person." 
(2  R.  8.  452.) 

§  56.  "  Devisees  made  liable  by  the  foregoing  provisions,  to 
the  creditors  of  their  testator,  shall  not  be  so  liable,  unless 
it  shall  appear  that  his  personal  assets,  and  the  real  estate  of 
the  testator  descended  to  his  heirs,  were  insufficient  to  dis- 
charge such  debt ;  or  unless  it  shall  appear  that  after  due  pro- 
ceedings before  the  proper  surrogate,  and  at  law,  th6  creditor 
has  been  unable  to  recover  such  debt,  or  some  part  thereof,  from 
the  personal  representatives  of  the  testator,  or  from  his  next 
of  kin,  or  l^atees,  or  from  his  heirs/'    (2  R.  8.  455.) 
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§  59.  ^^It  shall  be  incambent  on  the  creditor  seeking  to 
charge  any  devisees,  to  show,  on  the  trial,  the  facts  and  cir-^ 
cumstances  herein  required  to  render  them  liable."    (2  J?.  S. 
456.) 

If  sections  33  and  36  of  of  the  same  statutes  are  made  ap- 
plicable, by  the  sixtieth  section  thereof,  to  actions  against  de- 
visees, as  I  think  they  are,  it  is  unnecessary  to  quote  them 
herein,  for  they  are  substantially  like  sections  56  and  59  above 
set  forth. 

The  testator  had  no  real  estate  that  descended  to  his  heirs. 
He  devised  all  he  possessed.  The  plaintiff  clearly  established, 
on  the  trial,  that  the  testator's  personal  assets  were  insufficient 
to  discharge  the  debt  on  which  this  action  is  based ;  and  that 
they  were  exhausted  in  paying  the  testator's  debts,  by  due 
proceedings  before  the  surrogate  of  Tompkins  county,  and 
that  the  plaintiff's  debt  was  left  unpaid.  The  plaintiff  could 
not  have  sustained  any  action  at  law  against  the  legatee 
named  in  the  will,  for  the  reason  that  such  legatee  did  not 
receive  the  note  bequeathed  to  him  by  the  testator.  The  pr^ 
sumption  is,  from  the  facts  proved,  that  the  administrators 
kept  the  note  and  collected  it,  if  it  was  collectible,  and  paid 
the  avails  of  it  to  the  creditors  of  the  testator. 

None  of  the  testator's  next  of  kin  or  heirs  received  any  per- 
sonal property  which  he  owned  at  the  time  of  his  death.  The 
administrators  did  not  dispute  the  plaintiff's  claim  against  the 
deceased,  but  paid  as  much  of  it  as  they  could  with  the  assets 
they  received  ;  therefore  there  Was  no  chance  for  the  plaintiff 
to  prosecute  them,  and  no  remedy  was  left  to  the  plaintiff  to 
collect  his  debt  out  of  the  estate  of  the  testator,  except  to 
institute  this  action.  And  I  am  of  the  opinion  his  proof  on 
the  trial  fully  came  up  to  the  requirements  of  the  statutes  above 
mentioned,  and  that  he  was  entitled  to  the  judgment  which 
he  recovered. 

The  defendants  did  not  set  up  in  their  answer,  or  offi^  to 
prove  on  the  trials  that  the  testator  owed  any  other  debtB  than 
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the  one  to  the  plaintiff,  as  they  might  have  done ;  (see  2  M.  S. 
453,  §  39 ;)  and  it  could  not  he  presumed  that  he  owed 
other  dehts,  which  remained  unsatisfied.  If  there  was  any 
defect  of  parties  to  the  action  the  defendants  waived  the  same 
by  not  taking  an  objection  and  pointing  out  the  defect,  either 
by  demurrer  or  answer.  {Code  §  144,  §  147,  §  148.  2  Ker- 
nan,  584.    3  id,  336.    Churchill  v.  Trapp,  3  AhboU,  306.) 

There  is  palpable  equity  in  applying  the  real  estate  described 
in  the  complaint  to  the  payment  of  the  plaintiff's  debt,  for 
the  reason  that  by  the  terms  of  the  will  of  the  deceased,  the 
debt  is  impliedly  charged  upon  such  real  estate.  The  defend- 
ants were  to  have  such  real  estate  after  the  payment  of  the 
testator^s  debts.  (See  Lupton  v.  Lupton,  2  John.  Ch.  JB.  614 ; 
7  id.  116 ;  1  Comst.  120,  298 ;  1  Faige,  188 ;  9  Hoto.  Pr. 
B.  214;  2  Comst  600;  6  Cowen.  333;  5  Barb.  312,  398; 
11  Paigej  49.) 

The  plaintiff  was  entitled  to  interest  on  the  moneys  he  ad- 
yanced  individually  in  paying  the  debts  of  the  firm;  and 
when  it  was  agreed  between  the  plaintiff  and  the  deceased 
that  the  former  should,  ^^  at  the  proper  costs  and  charges  of 
the  two,  take  charge  of  and  proceed  to  collect  all  the  debts 
due  to  the  said  firm,''  the  deceased  became  liable  to  pay 
the  plaintiff  one  half  the  value  of  his  services,  which  he  should 
necessarily  render  in  collecting  such  debts ;  and  for  this  reason 
I  think  the  referee  did  right  in  allowing  the  plaintiff  commjuih 
sions  on  the  moneys  collected  by  him  for  the  firm.  The  plaintiff 
rendered  these  services  after  the  firm  was  dissolved,  and  while 
the  deceased  was  doing  nothing  for  its  benefit ;  and  I  infer 
from  this,  as  well  as  from  the  language  of  the  agreement  be- 
tween the  partners,  that  it  was  understood  by  both  of  them 
that  the  plaintiff  was  to  be  paid  for  all  services  necessarily 
rendered  by  him  in  collecting  the  debts  due  to  the  firm. 

And  I  am  of  the  opinion  the  judgment  in  the  action  should 
be  affirmed  with  costs ;  but  the  course  which  the  oftose  has 
taken^  bas  been  scidi^  tiiat  the  drfendaAte  shmkl  not  teniid* 
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personally  liable  for  Buch  costs.    They  must  therefore  be  made 
only  out  of  the  land  described  in  the  complaint. 

Mason,  J.,  concun-ed  in  affirming  the  judgment.    Gray,  J., 
dissented. 

Judgment  affirmed  with  costs,  to  be  collected  only  out  of 
the  real  estate  described  in  the  complaint. 

[Brookb  Gbkbbal  Tbbm,  January  6,  1858.     Otwfi  Maaon  and  BaUom^ 
Justices.] 


Mters  v8.  Davis  and  others. 

Where  there  had  been  mutual  dealing  between  the  defendants,  who  were 
manufacturers  of  chums,  cultivators,  &«.,  and  W.  dt  L.,  merchants  at  0.,  in 
fhe  course  of  which,  work  ordered  fVom  the  defendants  by  W.  Sl  L.  had  been 
from  time  to  time  applied  on  the  account  of  the  defendants ;  and  on  the  9th 
of  February,  1855,  W.  &.  L.  ordered  from  the  defendants  a  quantity  of 
chums  and  cultivators,  to  be  manufactured  and  sent  to  them,  agreeing  to 
fhrolsh  the  zinc  necessary  for  their  manufacture,  which  was  accordingly 
sent  to  the  defendants,  and  charged  in  their  account ;  Held^  that  although 
there  was  no  expreu  agreement  that  the  chums  and  cultivators,  when  com- 
pleted, should  apply  upon  the  defendants'  account,  an  agreement  to  that 
eflbct  would  be  impiud  from  the  circumstances ;  and  that  upon  completing 
and  offering  to  deliver  the  chums  &c.  to  W.  &  L.,  the  defendants  were  en« 
titled  to  have  the  same  credited  to  their  account  with  W.  &>  L.,  although  the 
latter  had  in  the  meantime  failed,  and  assigned  their  property  to  the  plaintiff 
in  trust  for  the  benefit  of  creditors. 

ffdd  alsot  that  the  price  of  the  articles  manufactured  under  this  agreement 
became  a  debt  against  W.  &.  L.,  which  was  a  good  set-off  against  their  ac- 
count, and  formed  a  good  defense  to  an  action  thereon,  brought  by  the 
assignee  of  W.  &,  L. 

BM  further,  that  the  manufactory  of  the  defendants  being  at  a  distance  of 
40  miles  ft-om  the  residence  of  W.  6l  L.,  and  the  articles  manufactured  being 
of  a  bulky  character,  it  was  not  necessary  for  the  defendants  to  make  a 
manual  Under  of  the  articles  after  a  refusal  to  accept  the  same ;  that  it  was 
sufficient  for  them  to  notify  W.  dt  L.  and  the  plaintiff  that  the  articles  were 
ready,  and  to  offer  to  send  so  many  thereof  as  would  suffice  to  liquidate 
tb«ir  indebtedness  to  W.  4t  L. 
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THIS  action  was  brought  by  the  plaintiff  as  assignee  of  Wa- 
trous  &  Lawrence,  an  insolvent  firm  in  Ogdensburgh,  to 
recover  against  the  defendants,  as  copartners,  the  balance  of 
an  account  for  goods  sold  and  money  advanced  on  exchange 
of  notes,  and  interest.  The  complaint  averred  an  assignment 
of  the  demand  to  the  plaintiff  for  the  benefit  of  creditors,  and 
claimed  to  recover  $491.38.  The  answer  was  1.  A  general  de- 
nial of  the  complaint.  2.  An  allegation  that  on  the  7th  Feb. 
1855,  Watrous  &  Lawrence  ordered  from  the  defendants,  and 
requested  them  to  manufacture  and  send  them,  one  hundred 
churns  of  different  numbers,  and  also  twenty  iron-tooth  culti- 
vators, and  thirty  steel-tooth  cultivators ;  that  it  was  agreed 
that  Watrous  &  Lawrence  should  furnish  materials  therefor, 
and  that  all  such  materials  and  any  other  goods  the  defend- 
ants might  purchase  from  Watrous  &  Lawrence  should  apply 
on  and  towards  the  price  of  said  chums  and  cultivators ;  that 
pursuant  to  that  agreement,  the  defendants  purchased  the 
goods  mentioned  in  the  complaint ;  that  they  fulfilled  the 
order  with  diligence,  and  tendered  and  offered  the  churns  and 
cultivators,  on  their  completion,  to  Watrous  &  Lawrence  and 
to  the  plaintiff,  on  the  30th  of  March,  1855 ;  that  the  price  of 
the  churns  and  cultivators  was  more  than  the  account,  and 
the  defendants  requested  Watrou^  &  Lavrence  and  the  plaint- 
iff to  accept  the  same  and  pay  the  difference,  which  they  re- 
vised to  do ;  that  said  defendants  still  have  said  chums  and 
cultivators  ready  for  the  plaintiff;  and  that  the  goods  in  the 
complaint  mentioned  were  used  in  making,  and  form  a  part  of, 
iiie  said  chums  and  cultivators.  3.  The  answer  set  up  by 
way  of  counter  claim,  that  before  the  assignment  to  the  plaintiff, 
Watrous  &  Lawrence  were  indebted  to  the  defendants  in  the 
sum  of  #700,  for  work,  and  labor  and  materials,  and  for  divers 
chums  and  cultivators,  by  the  defendants  before  then  bar- 
gained and  sold  to  Watrous  &  Lawrence.  The  plaintiff  re- 
plied denying  the  counter  claim.  The  cause  was  tried  at  the 
St,  Jjawrence  gixcuit,  without  a  jury.  The  judge  who  presided 
at  the  trial  found  the  follo^ring  facts ;    That,  for  several 
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years  previous  to  the  20th  of  March,  1855,  the  firm  of  Wa- 
trous  &  Lawrence  were  doing  business  at  Ogdensburgh ;  that 
ihej  stopped  payment  on  that  day,  and  assigned  all  their 
property  and  effects  to  the  plaintiff  in  trust  for  their  creditors ; 
that  among  the  debts  so  assigned  was  an  account  against  the 
defendants,  amounting  to  $491.38,  to  recover  which  the  action 
was  brought ;  that  previous  to  said  assignment  there  had  been 
mutual  deal  between  the  firm  of  Watrous  &  Lawrence  and 
the  defendants,  in  which  work  ordered  from  the  defendants 
was  applied  on  their  account ;  that  in  their  deal  the  defend- 
ants were  entitled  to  a  credit  of  six  months  ;  that  on  the  7th 
of  February,  1858,  Watrous  &  Lawrence  ordered  from  the  de- 
fendants, to  be  manufactured  and  sent  to  them,  one  hun- 
dred patent  chums  and  fifty  cultivators ;  that  Watrous  & 
Lawrence  were  to  furnish,  and  did  furnish,  the  zinc  for 
the  manufacture  of  the  chums,  which  was  received  of  the 
defendants  on  the  23d  of  March,  1855,  and  is  one  of  the 
items  charged  in  the  account  sued  on,  at  $133.10;  that  the 
chums  and  cultivators  were  all  finished  and  ready  to  be  sent 
forward  about  the  middle  of  May,*  1855,  and  within  a  reason- 
able time  after  they  were  ordered,  considering  the  means  of 
manufacture  possessed  by  the  defendants  ;  that  neither  the 
chums  or  cultivators  were  ever  sient  to  the  plaintiff  or  to  Wa- 
trous &  Lawrence ;  that  on  the  21st  of  May,  1855,  the  de- 
fendants gave  notice  to  Watrous  &  Lawrence  and  to  the 
plaintiff,  that  the  chums  and  cultivators  were  completed  and 
ready  to  be  sent,  on  receiving  security  for  the  balance  which 
would  be  due  them,  or  they  would  send,  of  the  articles,  to  the 
amount  of  the  account  for  which  suit  was  brought ;  that  the 
plaintiff  said  it  was  too  late,  he  had  no  use  for  the  articles, 
and  would  not  receive  them ;  that  there  was  no  proof  of  any 
previous  demand  of  the  articles  or  any  part  of  them  by  the 
plaintiff  or  Watrous  &  Lawrence,  nor  was  there  any  notice 
to  the  defendants  from  Watrous  &  Lawrence,  or  the  plaintiff, 
not  to  manufacture  or  fulfill  the  order ;  that  the  defendants' 
place  of  business  was  at  Brasher's  Falls,  where  the  chums 
Vol.  XXVL  47 
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were  manufactured,  about  40  miles  from  Ogdensburgh ;  that 
the  articles  were  very  bulky  and  could  not  be  tendered 
in  kind,  without  great  inconvenience  and  expense ;  that  the 
value  of  the  chums  and  cultivators  was  $647,  exceeding 
the  account  by  $155.62 ;  that  the  churns  and  cultivators  still 
remain  on  hand  at  Brasher's  Falls ;  that  there  was  no  express 
agreement  that  the  chums  and  cultivators  should  apply  on 
the  account  sued  upon.  Upon  these  facts  the  judge  decided 
that  the  offer  made  by  the  defendants  on  the  2l8t  day  of  May, 
1855,  followed  by  a  refusal  to  accept,  together  with  the  bulky 
character  of  the  articles,  was  a  sufficient  excuse  for  not  tend- 
ering the  articles  themselves ;  that  the  insolvency  of  Watrous 
&  Lawrence,  after  the  manufacture  of  the  articles  was  com- 
menced and  before  they  were  completed,  entitled  the  defend- 
ants to  demand  pay  or  security  for  the  overplus,  before  sending 
the  property,  and  that  an  offer  to  deliver  sufficient  to  pay 
their  account,  had  it  been  accepted,  wotild  have  entitled  the 
plaintiff  to  so  much  of  the  property,  without  assuming  to  pay 
the  overplus ;  that  the  work  having  been  performed  in  pursu- 
ance of  the  orders  except  when  performance  was  excused  by 
the  circumstances  of  the  case,  the  price  of  the  manufacture 
became  a  debt  against  Watrous  &  Lawrence,  which  was  a 
good  set-off  against  the  account,  and  a  good  defense  to  the 
action.  The  judge  tht^efore  ordered  the  complaint  to  be  dis- 
missed with  costs,  and  the  plaintiff  excepted.  Judgment  was 
entered  on  the  finding  and  order  of  the  judge,  from  which  the 
plaintiff  appealed. 

Charles  0,  Myers,  plaintiff,  in  person. 

Brown  dt  Spencer,  for  the  defendants. 

By  the  Court,  C.  L.  Allen,  P.  J.  The  defendants'  coun- 
sel insists  that  the  justice  finds  no  such  special  agreement  as 
alleged  in  the  second  answer  of  the  defendants.  It  is  true 
that  the  finding  states  that  there  was  no  express  agreement; 
but  that  there  had  been  mutual  deal,  between  the  defendants 
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(Emd  Watrous  &  Lawrence,  previous  to  the  assignment,  in 
which  work  ordered  from  the  defendants  was  applied  on  their 
account ;  that  on  the  9th  of  February,  1855,  Watrous  &  Law- 
rence ordered  from  the  defendants  the  churns  and  cultivators, 
mentioned  in  the  answer,  and  were  to  furnish  the  zinc  heces- 
sary  for  their  manufacture,  which  is  one  of  the  items  charged  in 
the  plaintiff's  account.  At  the  same  time  the  order  was  sent, 
and  at  the  bottom  of  it,  were  these  words :  "  1/  you  want 
zinc  let  us  know  immediately  f  and  as  late  as  the  26th  of 
March,  1855,  Watrous  &  Lawrence,  in  writing  to  the  defend- 
ants, and  sending  them  the  amount  of  their  account  as  then 
claimed  at  $470.19,  say  as  follows:  "Your  farther  order  is 
just  at  hand  and  being  filled  for  the  morrow.  We  are  glad 
to  see  you  dipping  in  again,  and  suppose  our  order  once  cow- 
pleted  for  churns^  we  shall  otae  you"  Taking  all  these  cir- 
cumstances together,  in  connection  with  the  testimony  of  the 
parties  and  the  other  evidence  in  the  case,  I  think  there  can  be 
little  doubt  but  an  implied  agreement  was  proved  that  the  churns 
and  cultivators  should  apply  upon  the  account  of  Watrous  & 
Lawence  against  the  defendants.  Why  should  they  inquire 
in  the  order,  if  zinc  was  wanted  immediately,  and  why  should 
they  write  on  the  26th  of  March,  1855,  that  when  the  order 
for  the  chums  was  completed  they  should  owe  the  defend- 
ants, unless  it  was  perfectly  understood  between  the  parties, 
that  they  were  to  be  applied  in  payment  of  the  account  ? 
They  had  been  in  the  habit  of  dealing  in  this  same  manner 
before,  so  long,  that  it  was  always  understood  that  what- 
ever was  made  for  Watrous  &  Lawrence,  by  the  defendants, 
should  be  offset,  on  account.  The  order  amounted  to  a 
request  to  the  defendants  to  manufacture  the  chums  and  cul- 
tivators with  ordinary  diligence.  It  is  proper  we  should  con- 
sider that  fact  with  other  evidence  in  the  case.  One  of  the 
defendants  testified  that  it  was  expressly  agreed,  between 
Watrous  &  Lawrence  and  the  defendants,  that  the  former 
should  furnish  zinc  for  the  chums.    This  was  before  the  writ- 
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ten  order  of  the  7th  of  February,  and  the  evidence  was 
objected  to  for  that  reason ;  but  I  think  it  was  proper  as 
going  to  show  what  was  intended  by  the  order.  In  construing 
any  writing,  say  the  court  of  appeals  in  Blossom  v.  Grjffinj 
(3  Kern,  569,  674,)  "it  is  proper  to  look  at  all  the  surround^ 
ing  circumstances,  the  pre-existing  relation  bettoeen  the  par^ 
ties,  and  then  to  see  what  they  mean  to  speak.'* 

At  all  events,  the  price  of  the  tnaniifacture  became  a  debt 
against  Watrous  &  Lawretice,  which  was  a  good  set-off  against 
their  account,  and  formed  a  good  defense  to  this  action ;  un- 
less the  defendants  failed  to  fulfill  the  order  on  their  part, 
agreeably  to  its  stipulations.  The  plaintiff  *%  first  objection  on 
this  ground  is,  that  by  the  order  the  articles  were  to  be  sent 
to  Watrous  &  Lawrence ;  that  the  contract  therefore  was  ex- 
ecutory, and  no  rights  under  it  accrued  to  the  defendants  until 
it  was  fulfilled  on  their  part.  That  the  articles  were  never 
"  s&rd"  and  the  contract  therefore  never  performed.  It  does 
not  appear  that  this  objection  was  taken  at  the  trial ;  but  if 
it  was,  I  think  the  defendants  showed  a  sufficient  excuse  for 
not  sending  or  tendering  the  articles.  They  were  very  bulky, 
and  at  a  distance  from  the  place  of  residence  of  Watrous  & 
Lawrence.  It  was  not  practicable  to  make  a  manual  tender. 
But  the  defendants  offered,  on  the  21st  of  May,  to  send  so 
many  of  them  as  woUld  in  value  liquidate  the  amottnt  of  their 
indebtedness  to  Watrous  &  Lawrence,  and  to  send  the  whole, 
if  the  plaintiff  as  assignee  would  secure  to  them  the  balance 
which  Would  be  due  to  them  after  deducting  their  account. 
To  this  proposition  the  plaintiff  refused  to  accede,  alleging  as 
his  sole  i^eason,  that  the  defendants  were  too  late;  that  "  the 
manufacture  of  them  was  too  late — they  should  have  been 
mantfactured  before"  Besides,  the  failure  of  Watrous  & 
Lawrence,  coupled  with  the  plaintiff  ^s  refrisal  to  have  any 
thing  to  do  with  the  property,  dispensed  with  the  necessity  of 
a  formal  tender.  It  would  only  have  been  imposing  an  unne- 
cessary expense  upon  one  of  the  parties.    I  think  it  is  too  late 
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to  interpose  this  objection  at  this  time,  and  that  at  all  events 
it  is  answered  by  the  evidence. 

But  the  plaintiff  insists  that  no  time  being  specified  in  the 
order,  it  should  have  been  complied  with  within  a  reasonable 
time.  That  the  offer  to  comply  was  not  made  until  the  19th 
May,  when  the  best  of  the  season  for  selling  such  articles  had 
passed.  The  testimony  on  this  point  was  a  little  variant.  The 
weight  of  it,  however,  was,  that  the  best  time  for  selling  was 
in  May  and  June.  Be  this  as  it  may,  the  justice  who  tried 
the  cause  has  found  the  fact  that  the  articles  were  ready  to  be 
sent  forward  about  the  middle  of  May,  and  within  a  reason- 
able time  after  they  were  ordered,  considering  the  means  of 
manufacture  possessed  by  the  defendants ;  and  he  adjudged 
as  matter  of  law,  that  the  offer  made,  to  deliver  on  the  21st  of 
May,  followed  by  a  refusal  to  accept,  together  with  the  bulky 
character  of  the  articles,  was  a  sujGEicient  excuse  for  not  tend- 
ering the  articles  themselves.  In  this  conclusion  I  think  he 
was  correct.  The  zinc  was  to  be  furnished  by  Watrous  & 
Lawrence,  tt  was  not  forwarded  until  the  20th  March ;  and  as 
late  as  the  26th,  as  appears  by  their  letter  of  that  date,  they 
contemplated  receiving  the  articles  in  a  reasonable  time  there- 
after, for  they  say  we  "  suppose  our  order  once  completed  for 
chumSy  we  shall  owe  you!*  They  knew  the  situation  and 
means  possessed  by  the  defendants  for  manufacturing  the  arti- 
cle ;  and  they  did  not  require,  nor  had  they  any  reason  to  ex- 
pect, that  the  defendants  would  enlarge  their  shops,  or  erect 
new  ones,  for  the  purpose  of  expediting  their  order. 

It  is  said  the  offer  of  21st  May  was  invalid,  because  the 
articles  were  not  separated  from  others  of  a  like  description, 
and  no  title  passed  to  the  plaintiff.  The  justice  has  substan- 
tially found  otheryHise,  and  I  do  not  so  Understand  the  evi- 
denca  It  is  sujficient,  however,  to  observe,  that  the  plaintiff 
did  not  put  himself  upon  this  ground  at  the  trial,  nor  on  the 
other  ground  sought  to  be  taken  here,  that  the  teeth  were  not 
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placed  in  the  cultivators.  If  either  objection  had  beeti  tak^ 
at  the  proper  time,  it  might  have  been  obviated.  They  cannot 
be  urged  now  for  the  first  time. 

The  judgment  should  be  aflSnned. 

[MoNTOOMEBT  Gbneral  Tebh,  January  6, 1858.     0.  L,  AUen,  JaiMs  and 
Sosekrans,  Justices.] 


Allen  vs.  Cook. 

The  right  of  an  individual  filing  the  notice  specified  in  the  act  of  April  10, 
1850  {Laws  of  1850,  eh,  260)  relative  to  hotnestead  exemptions,  to  have  his 
homestead  protected  from  sale  under  execution,  so  long  as  he  continues  to 
occupy  it,  with  his  family,  is  a  personal  right,  which  he  cannot  convey  to  an- 
other hy  a  deed  of  the  premises,  so  as  to  enahle  the  latter  to  hold  the  prop- 
erty, as  against  a  judgment  creditor  of  his  grantor. 

Thus,  where  P.,  heing  the  owner  of  a  house  and  lot  of  the  value  of  $1000,  on 
the  27th  of  August.  1858,  procured  to  he  recorded  in  the  county  clerk's  office 
a  notice  of  his  design  to  hold  said  house  and  lot  as  a  homestead  under  the 
said  act  of  April  10, 1850,  and  suhsequently  C.  recovered  a  judgment  against 
him,  which  was  docketed  Decemher  8,  1856,  and  on  the  1st  of  January, 
1857,  while  the  premises  Were  occupied  by  P.  with  his  fieanily,  he  conveyed 
the  same  to  A.  by  deed ;  ffeld  that  P.  had  no  right  to  sell  and  convey  the 
property,  so  as  to  exempt  the  same,  in  the  hands  of  the  grantee,  from  levy 
and  sale  upon  an  execution  issued  on  the  judgment. 

CASE  under  section  372  of  the  code  of  procedure,  sub- 
mitting to  the  court  a  controversy  between  the  parties, 
with  respect  to  the  liability  of  real  estate  of  the  plaintiff  to 
the  lien  of  a  judgment  of  the  defendant  against  one  Almon  D. 
Packard,  the  plaintiff's  grantor.  On  the  3d  day  of  December, 
1856,  W.  W.  Cook,  the  defendant  herein,  recovered  judg- 
ment against  one  Almon  D.  Packard,  for  $84.50,  on  a  debt 
contracted  subsequent  to  September,  1853,  in  the  supreme 
court,  which  judgment  was  duly  docketed,  and  the  roll  thereof 
filed  in  the  clerk's  office  of  Saratoga  county,  on  said  day,  which 
judgment  ever  since  then  has  remained  whoUy  unsatisfied 
For  some  time  previous  to  the  recovery  of  said  judgment,  to 
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wit,  in  the  year  1853,  the  said  Packard  had  owned  a  dwelling 
house  and  lot,  in  the  village  of  Saratoga  Springs,  in  said  coun- 
ty, and  situated  on  Washington  street,  of  the  value  of  $1000. 
On  the  27th  day  of  August,  1853,  Packard,  pursuant  to  chap- 
ter 260  of  the  session  laws  of  1850,  procured  to  be  recorded  in 
a  book  called  the  "  Homestead  Exemption  Book,"  provided 
and  kept  by  the  clerk  of  said  county  for  that  purpose,  a  notice 
in  due  form  of  law,  duly  executed  and  acknowledged,  stating 
that  it  was  the  design  of  said  Packard  to  hold  said  house  and 
lot  as  a  homestead,  under  chapter  260  of  the  laws  of  1850,  and 
he  did  every  thing  required  by  law  to  be  done  to  effect  that 
purpose.  The  premises  were  occupied  by  said  Packard,  who 
was  a  householder  having  a  family,  up  to  and  after  January 
1,  1857.  Subsequent  to  the  recovery  of  said  judgment,  to  wit, 
on  the  Ist  day  of  January,  1857,  said  Packard  by  deed  con- 
veyed said  house  and  lot  to  Bichard  L.  Allen,  the  plaintiff 
herein.  On  or  about  the  24th  day  of  March,  1857,  the  de- 
fendant herein  caused  execution,  in  due  form  of  law,  and  in 
the  usual  form  of  executions,  to  be  issued  on  said  judgment 
against  Packard,  directed  to  the  sheriff  of  Saratoga  county, 
requiring  him  to  satisfy  the  said  judgment  out  of  the  personal 
property  of  said  Packard,  and  if  sufficient  thereof  could  not 
be  found,  then  out  of  the  real  property  in  said  county  belong- 
ing to  him  on  the  day  on  which  such  judgment  was  docketed. 
And  no  personal  property  of  said  Packard  being  found,  the 
sheriff,  pursuant  to  law  in  such  cases,  proceeded  to  give  the 
usual  notice  of  sale  of  said  house  and  lot,  on  said  judgment, 
notwithstanding  the  recording  of  notice  as  aforesaid.  It  was 
stipulated  that  no  other  question  should  be  made  on  this  sub- 
mission than  this :  Has  said  judgment  ever  become  a  lien 
on  said  property ;  and,  under  the  circumstances,  is  the  same 
liable  to  satisfy  said  judgment?  And  in  case  the  court 
should  be  of  the  opinion  that  the  lien  of  the  judgment  ev&r 
did  attach  to  said  property,  and  that  the  same  is  liable  to  the 
satisfaction  of  said  judgment,  then  it  was  agreed  that  said 
sheriff  proceed  to  sell  the  premises,  and  the  defendant  have 
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judgment  against  the  plaintiff  for  $10  and  liis  disbursements 
herein ;  and  if  the  court  should  be  of  the  opinion  that  said 
judgment  was  not  a  lien  on  said  property,  and  that  said  prop- 
erty was  not  liable  to  satisfy  said  judgment,  then  that  a  rule 
or  order  be  made,  enjoining  the  defendant  and  sheriff  from 
selling  said  property  in  satisfaction  of  the  execution  and  judg- 
ment, and  that  the  plaintiff  herein  have  judgment  for  $10 
costs,  besides  his  disbursements.  And  that  no  other  costs  be 
allowed. 

J.  R.  Putnam^  for  the  plaintiff. 
2/.  B,  Pike,  for  the  defendant. 

By  the  Courts  C.  L.  Allen,  P.  J.  This  is  the  first  time,  to 
my  knowledge,  that  the  question  presented  in  this  case  has 
arisen  in  the  courts  of  this  state.  We  are  now  called  upon  to 
put  a  judicial  construction  upon  a  statute  which,  like  many 
others,  contains  provisions  in  derogation  of  the  conmion  law, 
and  which  the  defendant's  counsel  contends  is,  like  them,  to 
be  strictly  complied  with  in  its  several  provisions. 

It  is  unnecessary  to  refer  to  the  condition  of  things  which 
existed  at  the  time  when  the  rule  was  originated  by  Lord  Coke, 
when  he  said,  '^  The  wisdom  of  the  judges  and  sages  of  the 
law  has  always  suppressed  new  and  subtile  inventions,  in  der« 
ogation  of  the  common  law."  {Coke,  Inst,  282  6,  L.  9,  §  485.) 
That  rule,  though  somewhat  relaxed,  has  been  considered  by 
some  as  well  established,  and  as  continuing  to  the  present  day. 
It  has  been  frequently  applied  to  cases  arising  under  the  vari- 
ous acts  relating  to  the  exemption  from  levy  and  sale  under 
execution  of  the  personal  property  of  the  debtor,  and  we  are 
told  that  we  need  not  hesitate  to  apply  it  to  the  present  stat- 
ute. By  the  laws  of  1850,  chapter  260,  §  1,  it  is  provided 
that  "  In  addition  to  the  property  now  exempt,  by  law,  from 
sale  under  execution,  there  shall  be  exempt  by  law  from  sale 
on  execution,  for  debts  hereafter  contracted^  the  lot  and  build- 
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ings  thereon,  occupied  as  a  residence  and  owned  by  the  debtor 
being  a  householder,  and  having  a  family,  to  the  value  of  one 
thousand  dollars.  Such  exemption  shall  continue  after  the 
death  of  such  householder,  for  the  benefit  of  the  widow  and 
family,  some  or  one  of  them,  continuing  to  occupy  such  home- 
stead, until  the  youngest  child  becomes  21  years  t)f  age,  and 
until  the  death  of  the  widow.  And  no  release  or  waiver  of 
such  exemption,  shall  be  valid,  unless  the  same  shall  be  in 
writing,  subscribed  by  such  householder,  and  acknowledged  in 
the  same  manner  as  conveyances  of  real  estate  are  by  law 
required  to  be  acknowledged." 

The  2d  section  declares  that,  "  to  entitle  any  property  to 
such  exemption,  the  conveyance  of  the  same  shall  show  that 
it  is  designed  to  be  held  as  a  homestead  under  this  act,  or  if 
already  purchased,  or  the  conveyance  does  not  show  such  de- 
sign, a  notice  that  the  same  is  designed  to  be  so  held  shall  be 
executed  and  acknowledged  by  the  person  owning  the  said 
property,  which  shall  contain  a  full  description  thereof,  and 
shall  be  recorded  in  the  office  of  the  clerk  of  the  county  in 
which  the  said  property  is  situated,  in  a  book  to  be  provided 
for  that  purpose,  and  known  as  the  homestead  exemption 
book."     (2  B,  S.  4th  ed.  615,  §  26.) 

On  the  27th  of  August,  1853,  Almon  D.  Packard  owned  a 
house  and  lot  in  the  village  of  Saratoga  Springs,  of  the  value 
of  $1000,  and  on  that  day  procured  to  be  recorded  in  the 
^'Homestead  Exemption  Book,"  kept  by  the  clerk  of  that 
county,  a  notice  executed  and  acknowledged  as  required  by 
the  act,  stating  that  it  was  his  design  to  hold  said  house 
and  lot  as  a  homestead  under  the  act.  He  was  at  this  time 
occupying  the  premises  and  was  a  householder  then  hav- 
ing a  family,  and  so  continued  to  reside  with  his  family  up  to 
the  first  day  of  January,  1857,  when  he  conveyed  the  premises 
to  the  plaintiff  in  this  action. 

The  defendant  recovered  a  judgment  against  Packard  for 
$8450,  on  a  debt  contracted  subsequent  to  September,  1853, 
which  was  docketed  in  the  clerk's  office  of  Saratoga  county  on 
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the  3d  of  December,  1856 ;  and  on  the  24th  of  March,  1857, 
he  issued  an  execution  on  his  judgment  to  the  sheriff  of  that 
county,  who,  for  want  of  sufficient  property  on  which  to  levy, 
proceeded  to  give  the  usual  notice  for  the  sale  of  the  house 
and  lot  thus  conveyed  to  the  plaintiff.  The  only  question 
submitted  for  the  consideration  of  the  court  is,  "  Has  said 
judgment  ever  become  a  lien  on  said  property,  and  under  the 
circumstances,  is  the  same  liable  to  satisfy  said  judgment?'' 

It  is  to  be  observed  that  the  act  was  not  intended  to  dis- 
charge, and  does  not  in  fact  discharge,  absolutely,  the  lien  pf 
the  judgment.  It  suspends  its  operation,  however.  The 
property  is  to  be  exempt  from  sale  on  execution,  during  the 
life  of  the  debtor,  provided  he  continues  to  be  a  householder, 
and  during  the  life  of  his  widow  if  he  leaves  one,  and  until  his 
youngest  child  arrives  at  the  age  of  21  years,  if  they  continue 
to  occupy  such  homestead.  Notice  is  to  be  given  in  the  man- 
ner required  by  the  act,  so  that  not  only  persons  with  whom 
the  individual  may  contract  shall  be  apprised  of  the  fact,  but 
also  that  all  may  know  that  the  property  is  held  as  a  home- 
stead exemption.  No  purchaser,  therefore,  can  complain,  or 
insist  that  he  is  to  be  protected  as  a  bona  fide  grantee  of  such 
premises,  unless  the  act  authorizes,  or  was  intended  to  authorize, 
such  sale  and  purchase,  and  continues  the  exemption  after- 
wards from  sale  under  execution. 

It  has  been  already  remarked  that  the  defendant's  counsel 
insists,  that  statutes  in  derogation  of  the  common  law  are  to 
be  construed  strictly.  And  yet  the  rule,  in  some  of  the  courts, 
has  been  sometimes  modified  on  the  one  hand,  and  on  the  other 
rigidly  adhered  to.  Thus  under  the  act  exempting  one  cow  own- 
ed by  any  person  being  a  householder,  it  has  been  held  that  being 
intended  for  the  benefit  of  poor  families,  the  father  or  head  of 
the  &mily  who  had  left  the  state,  leaving  his  wife  and  children 
living  together,  is  a  householder  within  the  meaning  of  the 
act.  {Woodward  v.  Murray,  18  John.  400.)  So  where  the 
family  are  in  the  act  of  removing  from  one  house  to  another, 
their  only  cow  has  been  exempted  from  execution.    And  again. 
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where  a  penon  being  a  householder  and  having  a  family,  had 
wool,  or  articles  manufactured  from  it  not  exceeding  in  quan* 
tity  the  fleeces  from  ten  sheep,  it  was  decided  that  they  were 
exempt  £rom  execution  under  the  equity  of  the  statute^  notwith- 
standing the  person  did  not  own  any  sheep.  {HoUy,  Pinney, 
11  Wend,  44  Brackett  v.  Watkins,  21  id.  68.)  In  Massa- 
chusetts it  was  said,  in  one  case,  that  although  statutes  made 
in  derogation  of  the  common  law  were  to  be  construed  strictly , 
yet  they  were  also  to  be  construed  sensibly,  and  with  a  view 
to  the  object  aimed  at  by  the  legislature ;  and  it  was  held  that 
the  statute  exempting  one  cow  and  one  swine  applied  to  the 
animal  whether  alive  or  dead.  {Oibson  v.  Jenney^  15  Mass. 
JRep.  205,  6.) 

On  the  other  hand,  the  courts  have  said  that  statutes  ex- 
empting a  debtor's  property  from  liability  for  his  debts  are 
not  remedial^  and  are  not  entitled  to  a  peculiarly  liberal  con- 
struction ;  and  accordingly  it  was  held  that  necessary  food  for 
a  team  exempt  from  execution  under  the  act  of  1842,  is  not 
also  exempt,  because  not  declared  to  be  so  in  the  act.  (Mue 
▼.  AUeVy  5  DeniOj  119.)  Necessary  wearing  apparel  is  not 
exempted  in  all  cases,  but  only  when  it  is  owned  by  the  house- 
holder or  head  of  the  family.  The  exemption,  it  is  true,  ex- 
tends to  apparel  furnished  by  him  for  the  use  of  others  living 
with  him,  but  does  not  embrace  the  clothing-  of  one  living 
with  the  family  who  provides  them  for  himself.  {Bourne  v. 
WHitj  19  Wend.  475.)  And  cases  might  be  multiplied  in  sup- 
port of  either  proposition,  viz :  that  these  statutes  exempting 
personal  property  from  levy  and  sale  under  execution  are  re- 
medialj  and  are  not  remedial;  affirming  the  correctness  of  the 
motto,  adopted  by  a  distinguished  writer  on  statute  and  con- 
stitutional law :  '^  Oreat  is  the  mystery  of  judicial  interpre- 
toition." 

It  will  be  seen  that  the  intention  of  the  l^slature  has  been 
often  sought  after,  and  supposed  to  have  been  arrived  at  by  the 
courts,  in  construing  many  of  these  statutes ;  and  it  may  per- 
kaps  be  oeneluded,  that  at  the  present  day  there  is  really  no  good 
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reason  why  they  should  be  regarded  with  undue  and  over  strict 
severity.  The  present  statute,  like  those  we  have  been  com- 
menting upon,  is  a  humane  onCj  intended  not  only  for  the 
benefit  of  the  debtor  but  for  his  wife  and  children ;  and  it  is  said 
we  may  construe  it  liberally  so  as  to  carry  into  effect  the  intent 
of  the  legislature.  It  is  undoubtedly  a  cardinal  rule,  in  con- 
struing statutes  of  doubtful  provisions,  to  ascertain,  if  possible, 
the  intention  of  the  legislature.  One  principle,  however,  we 
must  certainly  adhere  to,  and  that  is  to  be  careful  not  to  overstep 
the  bounds  of  judicial  construction,  so  as  to  assume  functions 
which  belong  exclusively  to  the  legislative  body.  "  Arguments 
drawn  from  hardship,  impolicy  or  inconvenience,"  says  Justice 
Story,  "  are  entitled  to  little  weight.  The  only  sound  princi- 
ple is  to  declare  ^ita  lex  scripta  est;'  and  it  would  be  going 
too  far  to  make  exceptions  which  the  legislature  has  not  made/' 
"  A  court  of  law  ought  not  to  be  influenced/'  says  another 
distinguished  jurist,  "  or  governed  by  any  notions  of  hard- 
ship ;  cases  may  require  legisldtive  interferencey  but  judges 
cannot  modify  the  law."  The  letter  of  the  present  statute  is 
plain  and  entirely  &ee  from  doubt  and  ambiguity.  The  lien 
of  a  judgment  upon  the  exempt  realty  is  dearly  preserved^ 
but  the  remedy  is  suspended,  until  the  debtor  ceases  to  be  a 
householder.  Suppose,  the  day  or  month  after  he  has  secured 
his  right,  his  wife  should  die,  and  his  children  all  having  ar- 
rived  at  the  age  of  21  years,  the  debtor  should  remove  from 
the  premises ;  unquestionably  they  might  be  sold  under  an 
execution :  and  suppose  that  the  debtor,  the  day  before  these 
casualties  happened,  should  convey  the  property  to  a  third 
person,  would  it  be  exempt  from  such  sale  ?  I  apprehend  not 
Could  he  then  convey  while  he  was  such  householder,  and  go 
out  of  possession  of  the  property,  and  resort  to  a  boarding 
house  with  his  family ;  or  could  he,  if  disposed,  sell  the  prop- 
erty, put  the  money  into  his  pocket  and  abscond,  leaving  his 
family  entirely  unprovided  for,  and  the  purchaser  be  protected 
against  the  sale  under  execution  ?  I  think  not ;  for  in  that 
event  the  main  object  of  the  law  would  be  frustrated,  and  the 
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intention  of  the  legislature  to  provide  a  home  for  hiB/afnUy^ 
as  well  as  for  the  debtor  himself,  be  entirely  defeated,  and  he 
be  enabled  to  practice  a  fraud  upon  his  creditors  and  the  com- 
munity. Such,  clearly,  could  not  have  been  the  intention  of 
the  act.  It  is  entirely  silent  as  to  the  right  of  the  debtor  to 
sell  and  convey  hisr  homestead ;  nor  does  it  declare  that  the 
purchaser  shall  have  any  right,  beyond  those  which  he  would 
acquire  under  an  ordinary  conveyance  of  real  nrdperty  subject 
to  existing  liens  and  incumbrances.  It  is  agneolhat  Packard 
could  convey  as  good  a  title  as  he  himself  had  in  the  house 
and  lot  in  question.  This  may  be  true  in  the  abstract.  He 
had  the  legal  title  at  common  law,  subject  to  such  liens  as 
might  have  been  acquired  against  it ;  and  he  had  the  right  to 
have  his  homestead  protected  from  sale  under  execution,  so 
long  as  he  continued  to  hold  and  occupy  and  enjoy  it  with  his 
family ;  but  he  could  not  convey  away  this  personal  right 
(Earl  V.  Camp,  16  WencL  562.  Micldes  v.  Tousley,  1  Cowen^ 
114.)  It  is  sufficient  to  remark  that  this  exemption  is  not 
made  assignable  by  the  act  ^^  It  is  not  so  written  in  the  law" 
and  we  cannot,  a«  judges,  so  write  it :  that  must  be  done  by 
the  legislature.  That  the  legislature  did  not  intend  to  confer 
the  power  to  sell,  is  pretty  conclusive  from  the  fact  that  the 
act  provides  that  the  exemption  shall  continue  after  the  death 
of  the  debtor,  for  the  benefit  of  his  widow  and  family,  "  some 
or  one  of  them,  continuing  to  occupy  such  homestead,  until 
the  youngest  child  becomes  21  years  of  age,  and  until  the 
death  of  the  widow"  But  for  this  provision  the  right  to  sell 
under  execution  would  have  been  complete  on  the  death  of 
the  debtor. 

It  is  conceded  by  the  plaintiff's  counsel,  that  the  law  is 
made  solely  for  the  benefit  of  the  person  who  takes  the  steps 
necessary  to  avail  himself  of  its  provisions,  and  of  his  family. 
But  the  counsel  insists  that  if  he  sells  the  property  thus  made 
exempt,  the  creditor  is  not  injured,  because  having  notice  of 
such  exemption,  before  the  debt  was  contracted,  he  had  no 
rights  in  the  property  while  it  was  owned  by  the  debtor^  and 
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Die  lattei"  by  being  authorized  to  make  an  exchange,  or  a 
Mde  luid  new  purchase,  might  be  benefited  thereby ;  and  to 
be  deprived  of  this  might  prove  a  great  hardship,  and  would 
in  a  great  measure  destroy  the  force  and  utility  of  the  law. 
But  we  have  already  observed  that  we  are  not  at  liberty  to 
r^ard  hardship  or  inconvenience  when  construing  the  words 
of  a  statute  plaid  and  intelligible,  nor  to  extend  or  add  to  its 
provisions.    It  is  sufficient  that  the  enacting  power  has  not 
seen  fit  to  incorporate  the  necessary  language  to  authorize  the 
court  to  sanction  the  construction  asked  for,  and  that  it  is 
only  in  doubtful  cdees,  in  statutes  of  this  description,  that  an 
equitable  or  liberal  interpretation  may  be  allowed.     The  legis- 
lature shall  be  intended  to  mean  what  they  have  plainly  ex- 
pressed, and  consequently  no  room  is  left  for  construction. 
{Sedgwick  on  Stat,  and  Const,  LaWj  379,  note.)    It  has  been 
well  remarked,  that  '^  in  cases  where  the  intent  of  the  I^isla- 
ture  is  ambiguous,  and  the  effort  to  arrive  at  it  is  hopeless, 
and  in  these  cases  only,  does  the  power  of  construing  a  statute 
strictly  or  liberally  exist.    Where  the  language  is  explicit  the 
courts  are  bound  to  seek  for  it  in  the  words  of  the  act,  and  are 
not  at  liberty  to  suppose  that  they  intended  any  thing  differ- 
ent firom  what  their  language  imports."    {Sedg.  on  Const,  and 
Statute  Law,  380,  and  note,  382,  3.)     Besides,  to  adopt  the 
views  of  the  plaintiff's  counsel  might  lead  to  the  perpetration 
of  more  mischief  than  all  the  benefits  which  could  be  derived 
in  particular  cases.     The  legislature,  for  some  good  reasons, 
probably,  did  not  see  fit  to  authorize  the  debtor  to  sell  and 
convey,  so  as  to  exempt  the  property  fi'om  sale  after  coming  to 
the  hands  of  the  grantee ;  or  if  it  intended  to  do  so,  it  has  not 
declared  such  intention  in  the  law.     If  it  is  an  omission,  we 
cannot  supply  it.    In  the  language  of  Mr.  Justice  Buller,  in 
Jones  V.  Smart,  (1  T.  B.  44,  52,)  "  We  are  bound  to  take 
the  act  of"  the  legislature  ^'  as  it  has  been  made.    A  casus 
omissus  can  in  no  case  be  supplied,  by  a  court  of  law,  for  that 
would  be  to  make  laws;  nor  can  I  conceive  that  it  is  our 
ftovinee  to  consider  whether  such  a  law  that  has  been  passed 
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be  tyrannical  [and  he  might  have  added  mfficienily  iciee  and 
liberal  in  its  provisionB]  or  not."  {And  see  Sedg.  on  StcU. 
and  Const  LaWj  911^  12 ;  Priestman  y.  The  United  States^ 
4  DaU.  30,  n.  1,  and  cases  b^ore  cited.) 

The  defendant  is  entitled  to  judgment,  according  to  tiie 
stipulation  in  the  casa 

[MoNTOovBRT  General  Tism,  January  6, 1858.    C,  L,  ^ZZm,  Jiamet  and 
Sosekranu,  Justices.] 


MUKRO  VS,  MSRCHAKT. 

A  party  claiming  lands  nnder  a  partition  made  in  pursuance  of  the  colonial 
act  passed  January  8, 1762,  must  proTe  the  regular  appointment  of  the  three 
commissioners  specified  therein. 

A  recital,  in  a  hook  containing  a  record  of  the  proceedings  of  the  conunis- 
sioners  in  making  partition,  which  states  that  C.  T.,  J.  G.  and  T.  P.  were  ap- 
pointed commissioners  by  virtue  of  the  act  of  January  8, 1762,  "  by  a  writ> 
ing  of  the  purport  directed  in  and  by  the  said  act,  and  subscribed  by  W.  8. 
Jun.,  B.  K.  and  P.  R.,  Btyling  thenudves  in  the  same  three  of  the  proprietors 
of  the  said  tract  of  land,  and  which  has  been,  according  to  the  directions  of 
the  said  act,  published,"  Slc,  is  not  legal  proof  of  the  appointment  of  the 
commissioners. 

Such  a  recital,  were  there  no  other  objection  to  it,  would  be  defectire  ftyr  not 
showing  that  the  persons  making  the  appointment  were  in  fact  "  proprietors" 
of  the  land  to  be  partitioned,  or  that  the  commissioners  had  any  eyidence 
that  they  were  such. 

The  appointment  of  the  commissioners,  in  the  manner  specified  in  the  7th  section 
of  the  act,  is  requisite  in  order  to  confer  any  power  upon  them,  or  give  them 
any  legal  existence.  Their  appointment  is  therefore  a  vital  Jurisdictional 
fact,  a  recital  of  which  by  the  persons  appointed  would  not  be  evidence, 
unless  it  was  expressly  made  so  by  the  act  providing  for  it. 

Facts  in  a  recital,  so  far  as  they  are  material  to  give  jurisdieiion,  must  be 
proved,  in  the  ordinary  way. . 

The  11th  section  of  the  act  of  January  8,  1762,  which  made  "  the  baDoilng 
and  all  the  proceedings"  in  partition,  when  entered  in  the  books  required, 
good  evidence  of  the  partition,  did  not  make  the  recital  of  the  ^>pointment 
of  the  commissioners  good  evidence. 

Where  a  testator  gave  to  his  three  executors,  or  the  survivors  or  turflTor  of 
them,  power  to  sell  and  convey  his  real  estate,  and  the  plaintiff  dalmad 
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under  a  conveyance  of  a  portion  of  the  land,  purporting  to  be  executed  hy 
one  of  the  executors,  as  survivor  of  the  others  ;  Held,  that  in  order  to  prove 
the  death  of  two  of  the  executors,  the  plaintifT  might  read  in  evidence  ex- 
emplified copies  of  their  respective  wills,  and  the  letters  of  administration 
isrranted  thereon,  by  the  surrogate,  zs  prima  facie  evidence  of  their  deaths. 

Where,  at  the  date  of  the  treaty  of  1794,  between  the  United  States  and  Great 
Britain,  M.  a  British  subject,  was  the  owner  of  land  in  this  state,  by  virtue 
of  a  conveyance  executed  in  1774,  and  he  died,  an  alien,  in  1802 ;  Held  that 
M.  being  alive  at  the  date  of  the  treaty,  he  and  his  heirs  were  entitled  to  be 
pi*otected,  under  the  9th  article  of  such  treaty,  notwithstanding  they  had  no 
possession  under  their  title ;  and  that  the  son  of  M.,  although  also  an  alien, 
could  take  the  lands  bv  descent  fi'om  his  father. 

A  child  bom  in  this  state  of  alien  parents,  during  its  mother's  temporary 
sojourn  here,  is  a  native  born  citizen. 

The  term  "  heirs  or  assigns,"  in  the  9th  article  of  the  treaty  of  1794,  is  not  to 
be  confined  to  the  immediate  descendants  of  the  alien,  but  is  to  be  extended 
indefinitely  till  the  title  comes  to  a  citizen. 

lu  1797,  P.  G.  Jon.  entered  into  possession  of  a  tract  of  timbered  land,  cod> 
sisting  of  about  1600  acres,  claiming  title  under  a  deed  of  conveyance,  and 
lumber  was  cut  in  all  parts  of  it,  indiscriminately,  for  years,  down  to  the 
year  1820,  during  which  time  about  300  acres  of  the  tract  was  cleared. 
From  1820  to  1846  about  100  acres  more  were  cleared.  During  all  this  time 
P.  G.  jun.  resided  in  Albany.  In  1801  his  son  H.  G.  took  charge  of  the  land 
as  his  agent,  and  so  continued  till  1812,  when  he  and  his  brother  took  a 
leaae  of  the  premises.  No  portion  of  the  lot  had  been  designated  as  a  wood 
or  fencing  timber  lot,  and  no  part,  except  the  cleared  portions,  had  been 
fenced.  P.  G.  jun.  and  H.  G.  bad  paid  the  taxes  on  the  w^hole  tract  It  was 
proved,  in  relation  to  two  a<]yacent  tract<s,  that  it  was  not  the  custom  to  in- 
close timber  lands  by  a  fence.  Fire  wood  was  cut  by  H.  G.  to  send  to  his 
mother ;  and  by  some  of  the  tenants,  on  the  tract,  generally ;  but  there  was 
no  proof  that  fuel  or  fencing  timber  had  ever  been  taken  from  any  particu- 
lar portion.  Hdd^  in  an  action  of  ejectment  for  a  portion  of  the  tract,  that 
the  same  bad  not  been  used  for  the  supply  of  fuel  or  fencing  timber  for  the 
purposes  of  husbandry,  or  the  ordinary  use  of  the  occupant,  within  the 
meaning  of  the  statute  relative  to  adverse  possession.  (2  i2.  5.  222,  ^  10, 
nM,  8.) 

Held  aJso,  that  the  case  did  not  come  within  the  4th  subdivision  of  the  10th 
section  of  the  same  statute  which  provides  that  where  a  known  farm  or  a 
single  lot  has  been  partly  improved,  the  portion  of  such  farm  or  lot  that 
may  have  been  left  not  cleared,  or  not  inclosed,  according  to  the  usual 
course  and  custom  of  the  ac^oining  country,  shall  be  deemed  to  have  been 
occupied  for  the  same  length  of  time  as  the  part  improved  or  cultivated. 

A  certified  copy  of  the  registry  of  a  mortgage,  which  mortgage  was  registered 
in  pursuance  of  the  colonial  act  of  December  12, 1773,  is  not  evidence  of  (he 
execution  of  the  mortgage  by  the  mortgagor. 
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A  mortgagee  being  in  possession  of  the  mortgaged  premises,  after  aforfeitnrei 
is  entitled  to  retain  his  possession,  as  against  the  mortgagor  and  those  claim- 
ing under  him,  until  his  debt  is  paid. 

And  where  there  is  a  possession  after  the  forfeiture,  a  sufficient  length  of  time 
to  bar  an  entry,  such  possession,  it  seems,  will  be  presumed  to  have  been 
under  legal  proceedings,  or  with  the  assent  of  the  mortgagor. 

Where  there  is  no  dispute  in  regard  to  the  facts,  the  question  whether  a  oon- 
structive  adverse  possession  has  been  shown,  is  one  of  law,  for  the  court  to 
determine,  and  not  for  the  jury. 

The  doctrine  of  submitting  a  case  to  the  Jury  upon  the  presumption  of  a  con- 
Teyance,  for  the  purpose  of  upholding  the  possession,  after  a  great  lapse  of 
time,  does  not  apply  to  a  case  where  the  question  is  purely  one  of  construc- 
tive adverse  possession,  founded  upon  an  instrument  in  writing  and  an  actual 
possession  of  a  small  portion  of  the  land  conveyed. 

THIS  was  an  action  of  ejectment,  brought  to  recoTer  pos- 
session of  about  sixteen  acres  of  land  in  lot  number  two  of 
the  20th  allotment  of  the  Kayaderosseras  patent,  situate  in 
the  town  of  Northumberland  in  the  county  of  Saratoga  The 
complaint  was  in  the  usual  form,  and  the  answer  set  up  four 
defenses :  1.  A  general  denial  of  the  complaint.  2.  Title  in 
the  defendant.  3.  Adverse  possession  for  more  than  30  years. 
4  Alienism  of  the  plaintiff  and  his  ancestors.  The  cause 
was  tried  at  the  Saratoga  circuit,  in  May,  1856.  The  plaint- 
iff claimed  to  deduce  title  from  Bip  Van  Dam,  one  of  the 
original  thirteen  patentees.  The  patent  was  granted  in  1708. 
The  patent  and  field  book  of  the  partition,  and  the  original 
map,  were  produced  and  read  in  evidence.  The  plaintiff's 
counsel  also  introduced  and  read  the  following  act  of  1762, 
entitled  "  An  act  for  the  more  effectual  collecting  of  his  majes- 
ty's quitrents  in  thie  colony  of  New  York,  and  for  the  parti- 
tion of  lands  in  order  thereto,"  and  also  the  act  of  1768, 
continuing  the  foregoing  act ;  also  an  exemplified  copy  of  the 
will  of  Rip  Van  Dam,  bearing  date  16th  June,  1746,  by  which 
Isaac  Yan  Dam,  Bobert  Livingston  and  Thomas  Moone  were 
appointed  his  executors,  with  power  to  sell  all  his  real  estate, 
with  one  or  two  specific  exceptions.  The  proceedings  of  the 
commissioners  to  make  partition  were  also  introduced  and  read 
in  evidence,  by  which  it  appeared  that  lot  No.  2  of  the  20th 
Vol.  XXVI.  49 
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allotment  was  drawn  to  Eip  Van  Dam.  The  counsel  for  the 
defendant  ohjected  to  the  evidence  as  to  the  partition,  on  the 
following  grounds :  1.  That  there  was  no  proper  or  sufficient 
evidence  of  the  authority  of  the  commissioners  to  make  the 
partition.  2.  That  there  was  no  evidence,  by  record  of  com- 
mission or  otherwise,  of  the  subscription  of  the  writing  or  pub- 
lication of  the  notice  required  by  section  two  of  the  act  of 
1762.  3.  That  there  was  no  evidence  that  the  record  was  ex- 
ecuted by  the  commissioners,  and  the  record  furnished  no  evi- 
dence of  partition  among  the  owners.  4.  That  the  evidence 
as  to  the  partition  was  immaterial  and  incompetent.  The 
counsel  for  the  plaintiff  objected — 5.  That  the  partition  of 
the  patent  was  made  after  the  death  of  Bip  Yan  Dam,  and 
there  was  no  evidence  of  notice  of  the  partition,  to  his  heirs 
or  executors,  and  there  was  no  evidence  of  assent  by  either. 
The  objections  were  severally  overruled,  and  the  defendant's 
counsel  excepted.  The  plaintij0F  further  offered  in  evidence 
exemplified  copies  of  the  wills  of  Isaac  Van  Dam  and  Thomas 
Moone,  and  of  the  letters  testamentary  granted  thereon,  the 
former  in  the  year  1750,  and  the  latter  in  1756.  This  evidence 
was  offered  to  prove  the  death  of  the  two  testators,  and  was 
objected  to  as  not  sufficient  proof  of  that  fact,  and  as  imma- 
terial. The  objections  were  overruled,  and  the  defendant's 
counsel  excepted.  The  plaintiff  next  introduced  in  evidence 
an  exemplified  copy  of  a  deed  from  Robert  Livingston,  jun., 
as  surviving  executor  of  Rip  Van  Dam,  dated  October  24, 
1771,  to  Jacob  Walton,  Isaac  Low  and  Anthony  Van  Dam, 
conveying  to  them  all  the  interest  of  Rip  Van  Dam  in  the 
Kayaderosseras  patent,  and  apecifically  lot  No.  2  in  the  22d 
allotment  of  said  patent.  The  plaintiff  also  introduced  in 
evidence  an  exemplified  copy  of  a  deed  from  Walton,  Low  and 
Van  Dam  to  Hugh  Monro,  dated  30th  August,  1844,  conveying 
to  him  the  greater  part  of  lot  No.  2,  and  including  the  prem- 
ises in  question.  The  depositions  of  Hugh  Munro  and  Grace 
Munro,  taken  in  Canada,  under  a  commission,  were  also  read 
in  evidence,  by  which  it  appeared  that  the  father  of  the  witness 
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Hugh  was  also  named  Hugh  Munro;  that  a  year  or  two 
before  the  revolutionary  war  he  resided  upon  lands  in  Saratoga 
county,  near  Fort  Miller ;  that  shortly  before  the  commence- 
ment of  hostilities,  he  went  to  Canada,  leaving  his  wife  and 
children  in  Saratoga  county ;  that  he  never  tetunied  to  the 
United  States,  but  after  living  a  few  years  in  Montreal,  he 
took  up  his  residence  in  Edwardsburgh,  Upper  Canada,  where 
he  continued  to  live  until  his  death,  in  1802.  The  deposi-» 
tions  further  showed  that  the  wife  of  the  elder  Hugh  Munro, 
shortly  after  her  husband  went  to  Canada,  .took  the  children 
to  the  city  of  New  York,  at  which  place  she  and  all  the  chil- 
dren except  the  witness  Hugh  died  before  the  close  of  the  rev- 
olutionary war.  That  soon  after  the  peace,  the  witness  Hugh 
went  to  Canada  and  resided  with  his  father  till  his  death. 
That  his  father  died  without  a  will,  leaving  the  witness  Hugh 
his  only  child  and  heir  at  law.  That  the  plaintiff  was  bom 
near  Ballston  in  Saratoga  county ;  he  remained  there  with  his 
mother  for  nearly  a  year  after  his  birth,  and  then  was  brought 
by  his  mother  to  his  father's  residence  in  Canada  and  lived 
there  about  twenty  years.  Afterwards  he  lived  at  Toronto 
and  other  places,  till  he  finally  went  to  Rochester  to  reside^ 
about  five  years  ago,  where  he  still  resides.  His  mother  went 
to  Ballston  to  be  delivered  of  the  plaintiff;  his  father  living 
in  Canada  at  the  time.  The  jilaintiff  proved  a  judgment  re- 
covered by  Peter  Gansevoort  against  Hugh  Monro,  (the  wit- 
ness,) and  an  execution  under  which  the  lot  No.  2,  including 
the  premises  in  question,  was  sold ;  also  a  judgment  in  favor 
of  the  plaintiff  by  confession,  against  the  said  Hugh  Monro, 
under  which  the  premises  were  redeemed  in  March,  1854,  and 
conveyed  by  the  sheriff  of  Saratoga  county  to  the  plaintiff,  by 
deed  dated  20th  March,  1854.  The  defendant  admitted  he 
was  in  possession  of  the  premises  in  question  at  the  time  of 
the  comjnencement  of  the  action.  The  defendant's  counsel 
moved  for  a  nonsuit  on  the  grounds  1.  That  there  was  no  evi- 
dence of  title  in  the  plaintiff.  2.  That  the  proof  of  partition 
was  defective.    3.  That  the  conveyance  from  Livingston  to 


888  OASES  IN  THE  SUPREME  OOtJRT. 

Munro  v.  Merchant. 

Walton  and  others  waB  irr^ilar  and  invalid,  for  the  reasons 
that  there  was  no  sufficient  evidence  of  the  death  of  his  co- 
executors,  and  he  had  no  power,  solely,  to  transfqr  the  title ; 
and  that  Livingston  never  qualified  as  executor.  4.  That 
there  was  no  sufficient  evidence  of  the  identity  of  either  of  the 
Hugh  Munros  through  whom  the  plaintiff  claims.  5.  That 
Hugh  Monro  the  elder  was  an  alien  and  incompetent  to  take, 
or  transmit,  the  lands  in  question.  6.  The  same  as  to  Hugh 
Munro  the  younger.  7.  The  same  as  to  the  plaintiff.  The 
motion  was  denied,  and  the  defendant's  counsel  excepted. 

The  plaintiff  then  read  in  evidence,  1.  An  act  of  the  legis- 
lature of  New  York,  passed  22d  October,  1779,  declaring  the 
attainder  of  Isaac  Low  in  the  year  1779,  which  was  objected 
to  by  the  plaintiff's  counsel  as  irrelevant  and  immaterial. 
The  objection  was  overruled  and  the  plaintiff's  counsel  ex- 
cepted. 2.  A  deed  from  Anthony  Van  Dam  by  Gerard  Wal- 
ton, his  attorney,  to  Peter  Gansevoort,  jun.,  dated  17th  July, 
1797,  covering  the  lands  in  question.  3.  An  exemplified  copy 
of  the  record  of  the  will  of  Peter  Gansevoort,  jun.,  dated  22d 
September,  1807,  and  of  the  codicil  thereto,  dated  22d  June, 
1811,  and  both  proved  1st  June,  1814,  by  which  the  premises 
in  question  were  devised  to  his  wife  Catharine  Gansevoort 
4.  An  exemplified  copy  of  the  will  of  Catharine  Gansevoort, 
proved  27th  April,  1831,  by  which  she  devised  the  said  prem- 
ises to  her  two  executors,  Peter  Gansevoort  and  Herman 
Gansevoort,  with  power  to  sell  and  convey.  5.  A  deed  from 
Herman  and  Peter  Gansevoort,  the  said  executors,  to  Bansom 
Sutfin  and  others,  dated  2d  November,  1841,  conveying  the 
premises  in  question.  6.  A  deed  from  Bansom  Sutfin  and 
others  to  the  defendants,  dated  January  29,  1848,  conveying 
the  north  half  of  lot  No.  14  on  Steams'  map,  and  including  the 
premises  in  suit.  The  counsel  for  the  defendant  then  offered 
in  evidence  a  citified  copy  of  the  registry  of  a  mortgage  from 
Hugh  Munro  to  Jacob  Walton,  Isaac  Low  and  Anthony  Van 
Dam,  covering  the  premises  in  question.  Also  the  original 
book  of  registry  of  mortgages)  from  the  Albany  county  derk^ 
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office,  oontaining  the  registry  of  mortgages  of  indentures  from 
1771  to  December  31,  1782,  from  which  it  appeai-ed  that  all 
the  mortgages  registered  therein  were  r^stered  in  the  same 
manner  and  form  as  the  one  in  question.  The  defendant's 
counsel  also  produced  a  book  of  registry  of  mortgages  from 
the  Saratoga  county  clerk's  office,  from  the  yeai*  1791  to  1805, 
and  the  mortgages  were  all  registered  therein  in  the  same  form. 
The  counsel  for  the  plaintiff  objected  to  the  introduction  of 
this  evidence,  as  to  the  registiy  of  the  mortgage,  as  irrelevant 
and  incompetent,  and  also  on  the  farther  grounds,  1.  That 
neither  such  registry,  nor  a  certificate  thereof,  was  made,  nor 
was  by  any  statute  or  rule  or  principle  of  law  evidence,  for  the 
purpose  of  proving  the  original  mortgage.  2.  That  neither  the 
original  registry,  nor  the  certificate,  were  competent  evidence 
of  a  custom  or  manner  of  doing  business,  or  for  any  other  pur- 
pose. 3.  That  no  assignment  of  the  mortgage  debt  was  shown, 
to  those  under  whom  the  defendant  claims.  4.  That  there  was 
no  l^al  evidence  of  the  due  execution  of  the  mortgage  alluded 
to  in  the  r^stry,  either  from  the  book  itself,  or  the  certificate. 
5.  That  the  mortgage  being  shown,  even,  and  the  assignment 
also,  the  possession  of  the  assignee  would  constitute  no  defense 
to  this  action.  These  objections  were  overruled ;  and  the  reg- 
istiy and  copy  were  read  in  evidence,  and  the  plaintiff's  coun- 
sel accepted. 

The  defendant  then  read  in  evidence  the  depositions  of  Her- 
man Gansevoort  and  others,  by  which  it  appeared  that  Peter 
Oansevoort,  jun.  and  his  successors  had  occupied  the  tract  of  land 
described  in  the  conveyance  from  Anthony  Van  Dam  to  Peter 
€hinsevoort,  jun.,  in  connection  with  another  tract  of  land,  of 
about  equal  size,  adjoining  it  on  the  north.  The  two  tracts 
together  constituted  what  is  called  the  Gansevoort  tract  or 
&nn,  and  contained  about  1500  acres.  At  the  date  of  the  in- 
strument, in  1797,  there  were  a  few  buildings  upon  that  part 
of  the  tract,  north  of  lot  No.  2.  At  this  time  the  business  of 
lumbering  was  carried  on  by  tenants  of  Gansevoort  indiscrim- 
inately.   This  business  consisted  of  getting  out  timber,  sawing 
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it  on  the  premises  and  in  selling  it,  and  also  in  rafting  away 
cut  timber.  About  this  time  the  cleared  land  on  the  tract 
amounted  to  200  acres,  more  than  half  of  which  lay  north  of 
lot  No.  2.  Between  the  date  of  this  conveyance  and  1812, 
the  lumbering  business  somewhat  increased,  and  about  100 
acres  more  were  cleared.  From  1812  to  1820,  the  lumbering 
business  was  still  more  increased,  and  was  very  considerable. 
About  1820  the  lumbering  business  ceased,  and  little  had  since 
been  done  by  the  Gransevoorts,  except  to  sell  off  parcels  of  the 
land.  The  cleared  |)ortions  were  to  a  great  extent  not  worked. 
Between  1820  and  1846,  about  100  acres  more  were  cleared, 
so  that  at  the  latter  date  there  were  about  400  acres  of  land 
cleared,  on  the  tract,  of  which  about  one  third  was  on  lot  No.  2, 
and  the  balance  north  of  it.  During  all  this  time  Peter  Ganse- 
voort,  jun.  resided  in  Albany,  having  removed  there  in  1795 
or  6.  For  a  few  of  the  first  yeai-s  after  the  date  of  the  convey- 
ance from  Van  Dam,  tenants  from  year  to  year  occupied  and 
worked  the  premises.  In  1801  Herman  Qansevoort,  a  son  of 
P.  Gansevoort,  jun.  took  charge  of  the  premises,  as  agent  for 
his  father,  and  continued  to  act  as  such  agent  till  1812,  when 
Herman  and  his  brother  took  a  lease  of  the  place  for  twelve 
yeai*s.  During  this  period  no  portion  or  lot  of  the  tract  had 
been  designated  or  used  as  a  wood,  or  fencing-timber  lot,  by 
the  Gansevoorts,  and  no  part  except  the  cleared  portions  had 
been  fenced.  The  lumbering  had  been  general  and  indiscrim- 
inate, over  the  whole  tract,  wherever  suitable  timber  could  be 
most  conveniently  cut.  The  products  of  the  cleared  portion 
were  always  used  on  the  premises,  for  the  hands  and  teams, 
and  were  not  sufficient  for  those  purposes,  so  that  every  year 
hay  and  grain  were  bought  for  consumption  on  the  place. 
During  this  time  P.  Gansevoort,  jun.  and  those  holding  under 
him  paid  the  taxes  on  the  land«  Since  the  defendant  came 
into  possession  of  the  premises,  and  within  the  last  nine  years, 
they  had  been  cleared.  A  few  years  before  that,  they  were 
enclosed. 

At  the  close  of  the  evidence,  the  defendant's  counsel  again 
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moved  for  a  nonsuit,  upon  the  several  grounds  before  specified, 
and  also  upon  the  following  additional  grounds :  1.  That  the 
defendant  had  established  an  adverse  possession  of  the  prem- 
ises. 2.  That  the  defendant  was  to  be  regarded  as  a  mortgagee 
in  possession,  and  that  the  present  action  could  not,  therefore, 
be  sustained.  The  motion  was  denied,  and  the  defendant's 
counsel  excepted. 

The  counsel  for  the  defendant  then  proposed  and  requested 
to  go  to  the  jury,  1.  On  the  question  of  adverse  possession,  and 
as  to  the  nature  and  character  of  the  defendant's  possession ; 
2.  Whether  it  was  in  accordance  with  the  usual  course  and 
custom  of  the  adjoining  country ;  3.  Whether  the  portion  left 
not  cleared  or  not  enclosed,  was  according  to  such  course  and 
custom;  4  Upon  the  presumption  of  all  necessary  convey- 
ances, to  uphold  the  possession  of  the  defendant  atid  his  pre- 
decessors ;  and  5.  Upon  the  presumption  that  the  title  of  the 
elder  Munro  had  been  extinguished,  or  reconveyed  to  the 
grantors  of  Peter  Gansevoort,  jun.  or  to  subsequent  owners  or 
possessors  of  the  premises.  The  court  denied  such  proposals 
and  requests  of  the  defendant's  counsel,  and  the  defendant 
excepted. 

The  jury,  under  the  direction  of  the  court,  rendered  a  ver- 
dict in  favor  of  the  plaintiff,  for  that  portion  of  the  premises 
claimed  in  the  complaint,  lying  on  lot  No.  2  of  the  20th  allot- 
ment of  the  Kayaderosseras  patent ;  to  which  direction  of  the 
court  the  defendant's  counsel  excepted. 

The  court  ordered  the  verdict  to  be  taken  subject  to  the 
opinion  of  the  court  at  general  term ;  the  plaintiff  then  to 
move  for  judgment,  and  the  defendant  to  have  leave  to  move 
for  a  nonsuit. 

The  plaintiff  now  moved  for  judgment,  and  the  defendant 
for  nonsuit. 

Hunger  dk  Pomeroy^  for  the  plaintiff. 

Beach  &  Smithy  for  the  defendant. 
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By  the  Court,  C.  L.  Allen,  P.  J.  The  first,  and  perhaps 
the  most  important,  question  which  arises  in  this  case  is, 
whether  there  was  sufficient  evidence  of  the  appointment  of 
the  commissioners  to  make  partition.  The  7th  section  of  the 
colonial  act,  passed  8th  January,  1762,  provides  "  that  any 
one  or  more  of  the  proprietors  of  tracts  or  parcels  of  tracts 
still  undivided,  inclined  to  have  partition  thereof,  may  sub- 
scribe a  writing,  and  publish  the  same  in  any  two  of  the  pub- 
lic newspapers  of  the  colony  twelve  weeks  successively,  directed 
in  general  to  all  persons  interested  in  such  tract  or  parcel  of 
land ;  specifying  the  bounds  thereof  and  giving  notice  that 
three  commissioners  not  interested  in  such  tract  or  parcel^ 
naming  them  and  their  places  of  abode,  are  appointed  to  make 
such  partition,  and  that  they  will  meet  at  a  certain  day  and 
place  to  be  also  mentioned,  and  to  be  within  10  days  after 
the  said  12  weeks  are  expired,  to  proceed  to  the  partition  of 
the  said  lands,  and  requiring  all  persons  interested  therein  to 
attend  then  and  there  for  that  purpose,  either  by  themselves 
or  their  attorneys."  The  section  further  provides,  that  if  no 
objection  be  offered  to  the  commissioners,  in  writing,  in  the 
manner  and  at  the  time  therein  required,  that  the  persons  so 
named  shall  thenceforth  be  the  commissioners  for  executing 
the  powers  given  to  such  commissioners  by  the  act.  Subse- 
quent sections  regulate  the  manner  in  which  the  commission- 
ers shall  be  qualified  and  discharge  their  duties,  and  section 
eleven  enacts,  that  of  all  surveys  and  allotments  made,  two 
true  field  books  and  maps,  specifying  the  bounds  of  every  lot, 
shall  be  made,  and  the  several  lots  laid  down  and  numbered 
on  the  said  map,  and  then  signed  by  the  commissioners  and 
their  surveyor.  The  section  then  proceeds  to  declare  how  and 
in  what  manner  the  lots  shall  be  balloted  for.  "  Of  which  bal- 
loting and  all  the  proceedings  in  such  partition  the  said  com- 
missioners shall  make  a  full  and  fair  entry  and  minute  in  a 
book ;  one  copy  whereof,  certified  under  their  hands,  or  the 
hands  of  the  majority  of  them,  and  under  the  hand  of  the 
judge  or  counsellor  present,  shall  be  filed  in  the  said  secreta* 
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ry's  office ;  and  another  certified  in  like  manner,  in  the  clerk'B 
office  of  that  connty  where  the  greatest  part  of  the  lands  lay ; 
which  same  books j  or  an  exemplification  under  the  great  seal 
of  the  colony y  shall  he  good  evidence  of  snch  partition^  amd 
which  partition  shall  he  as  valid  and  effectual^  in  the  laWj 
to  divide  and  separate  the  said  lands,  as  if  the  same  had  been 
made  between  the  palentees,  on  writs  of  partition^  cbceording 
to  the  course  of  the  common  law." 

It  was  incumbent  upon  the  plaintiff,  under  this  act,  to 
prove  the  regular  appointment  of  the  three  commissionerB,  in 
pursuance  of  its  provisions.  The  plaintiff  introduced  in  evi* 
dence  the  original  Eayaderosseras  patent  from  Queen  Anne  to 
Rip  Van  Dam,  and  12  associates  named  therein,  dated  2d  of 
November,  1708 ;  next  the  field  book  of  the  patent,  and  the 
field  book  of  the  partition  and  the  original  map  of  the  patent 
These  books  were  taken  from  the  Saratoga  county  clerk's  of* 
fice,  and  bore  an  indorsement  as  follows :  ^^  Filed  4th  day  of 
March,  1771,  in  the  clerk's  office  of  the  county  of  Albany." 
The  proceedings  of  the  commissioners  of  partition  were  read 
in  evidence.  These  proceedings  recited,  among  other  things, 
that  Christopher  Yates  and  John  G-len,  both  of  Schenectady, 
in  the  county  of  Albany,  and  Thomas  Palmer,  of  the  precinct 
of  New  Cornwall,  in  Orange  county,  were  appointed  commis- 
sioners, by  virtue  of  the  act  of  8th  of  January,  1762,  "by  a 
writing  of  the  purport  directed  in  and  by  the  said  act,  and 
subscribed  by  William  Smith,  jr.,  Benjamin  Eissam  and  P^ 
ter  Bemsen,  (styling  themselves  in  the  same,  three  of  the  pro- 
prietors of  the  said  tract  of  land,)  and  which  has  been,  accord- 
ing to  the  directions  of  the  said  act,  publbhed,  &c."  The 
proceedings  subsequently  also  recited  that  the  notice  was  di- 
rected to  all  persons  interested  in  the  lands  mentioned  in  the 
patent,  and  what  purported  to  be  the  substance  of  the  notice, 
complying  substantially  with  the  requisitions  of  the  act,  and 
which  was  subscribed  by  the  three  persons  claiming  to  be  pro- 
prietors. The  proceedings  further  contained  the  subsequent 
acts  of  the  commissioners,  all  substantiaJIy  in  compliance  with 
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the  act,  and  by  which  it  appeared  that  on  the  ballotings  lot 
No.  2  was  drawn  to  Rip  Van  Dam.  This  was  all  the  evidence 
introdnced  or  offered  in  proof  of  the  appointment  of  the  com- 
missioners, and  it  is  insisted  on  the  part  of  the  defendant  that 
these  recitals  in  the  books  of  partition  are  not  proof  of  their 
appointment. 

It  was  not  necessary  that  the  appointment  shonld  have 
been  by  a  court,  or  other  authority  than  the  7th  section  re- 
quired. By  that  section  such  appointment  was  to  be  made 
by  one  or  more  of  the  "  proprietors  "  of  tracts  or  parcels  of 
the  lands  undivided,  and  who  were  inclined  to  have  partition 
thereof,  in  writing,  subscribed  by  him  or  them,  and  published 
in  the  papers  and  in  the  manner  required  therein.  This  was 
requisite  in  order  to  confer  any  power  upon  them  whatever. 
It  was  a  jurisdictional  fact,  necessary  to  create  and  give  them 
any  legal  existence  or  authority  to  make  partition.  A  recital 
therefore  of  this  vital  Jurisdictional  fact,  would  not  be  any 
evidence  of  their  appointment,  unless  it  was  expressly  made 
so  by  the  act  providing  for  it.  Facts  in  a  recital,  so  far  as 
they  are  material  to  give  jurisdiction,  "  must  be  proved  in  the 
ordinary  way,  without  such  legislative  provision,  as  the  com- 
mon law  knows  nothing  of  that  mode  of  proof"  In  Bennett 
V.  Burch,  (1  Denioj  147,)  it  was  held  that  an  order  of  the 
superintendent  of  common  schools  reciting  matter  material  to 
give  him  jurisdiction  to  make  it,  does  not  prove  it.  In  jBom- 
chaud  V.  Diaa^  (3  Denio,  238,)  a  release  recited  that  the  de- 
fendant presented  his  petition  to  the  secretary  to  be  released. 
The  court  said  "recitals  do  not  prove  jurisdictional  facts, 
(citing  Cowen  dk  HilVa  Notes  to  Phil  Ev,  1014  to  1016,)  that 
if  the  rule  were  otherwise,  inferior  courts  and  magistrates 
might  require  jurisdiction  by  merely  affirming  the  existence 
of  the  facts  on  which  jurisdiction  depends.  An  insolvent's 
discharge  is  evidence  of  facts  contained  in  it,  because  the  leg- 
islature has  so  provided  in  express  terms.  (11  John,  224.  12 
Wend.  102.")  In  Jackson  v.  Shepard,  (7  Cowen,  88,)  it 
was  held  that  recitals  in  a  collector's  deed  of  land  sold  for 
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taxes,  were  insufficient  to  prove  the  power  to  sell.  In  Wood 
V.  Chapin,  (3  Kern.  509,  515,)  the  plaintiff  claimed  to  have 
acquired  title  by  means  of  a  proceeding  under  the  statute  re- 
specting non-resident  debtors,  and  the  regularity  of  the  pro- 
ceeding was  questioned.  The  act  (1  B.  8,  41,  §  6)  declares 
that  the  appointment  of  trustees  shall  be  conclusive  evidence 
that  the  debtor  therein  named  was  a  concealed,  absconding, 
or  non-resident  debtor,  and  that  the  said  appointment,  and  all 
the  proceedings  primaiy  thereto,  were  regular.  The  court  said 
it  had  been  held  that  this  language  must  be  qualified  by  a 
condition  that  the  case  is  one  in  which  the  officer  had  acquir- 
ed jurisdiction ;  (see  Van  Alstyne  v.  ErtoinCy  1  Kern.  331 ;) 
that  after  jurisdiction  was  shown,  the  appointment  of  trustees 
was  incontrovertible  evidence  that  all  the  other  proceedings 
were  in  accordance  with  the  statute.  In  Hand  v.  Ballou^ 
(2  Kem,  541,)  the  court  held  that  a  comptroller's  deed  on  a 
sale  of  land  for  taxes,  was  presumptive  evidence  that  the  pro- 
ceedings required  by  law  to  authorize  the  sale  and  conveyance 
were  had,  because  the  Laws  of  1850,  {ch.  183,)  made  it  such 
evidence.     Before  that  it  was  regarded  as  insufficient 

In  the  present  case,  none  but  ^^proprietors"  were  author- 
ized to  make  the  appointment  of  commissioners,  and  that  by 
the  subscription  of  a  particular  notice  in  writing.  The  ques- 
tion naturally  arises,,  who  were  proprietors^  within  the  mean- 
ing and  intention  of  the  act  ?  Was  it  some  one  or  more  of 
the  original  patentees  .^*  or  did  it  authorize  one  or  more 
grantees  immediately,  or  more  i^motely,  from  them,  or  some 
of  them,  of  their  undivided  shares^  to  appoint  commissioners  ? 
If  the  term  is  to  be  confined  to  the  patentees,  then  clearly  the 
commissioners  in  this  case  were  entirely  without  jurisdiction, 
as  no  one  of  the  persons  named  in  the  patent  '^  subscribed  the 
notice  in  writing."  But  suppose  the  term  might  be  extended 
to  subsequent  grantees ;  what  evidence  had  the  commissioners, 
or  what  proof  is  contained  in  their  recitals,  that  the  persons 
making  the  appointment  were  ^^proprietors  f"  It  may  be 
asked,  with  much  force,  as  it  was  upon  the  argument^  who 
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were  Wm.  Smith,  jun.,  Benjamin  KiBsam  and  Peter  Bemsen  ? 
The  commisBioners  answer,  in  their  proceedings,  that  they 
**  styled"  themselves  in  their  notice  ^^ three  of  the  proprietora 
tf  the  said  tract  of  land,"  But  where  is  the  evidence  that 
they  were  such  proprietors  ?  Whose  rights  had  they  acquired, 
and  to  what  extent  was  their  interest  ?  The  proceedings  are 
wholly  silent  in  answering,  although  the  commissioners,  when 
they  came  to  ballot,  drew  ballots  for  the  whole  of  the  original 
patentees,  without  regard  to  assignees,  as  perhaps  they  were 
required  to  do,  by  the  11th  section,  yet  they  make  no  allu- 
sion whatever  to  the  three  persons  appointing  them,  or  either 
one  of  them.  It  appears  to  me  that  there  is  a  fatal  defect  in 
the  proof  of  the  appointment  of  the  commissioners,  and  that 
tiie  evidence  failed  to  establish  the  partition  through  which 
the  plaintiff  claims  to  make  title  to  the  whole  of  the  premises 
in  qu^^ion. 

It  was  contended,  on  the  argument,  that  the  11th  section 
of  the  act  of  1762  made  the  proceedings,  when  entered  in  the 
books  required,  evidence  of  all  the  fiwts  recited  therein.  That 
section  made  ^Hhe  balloting  and  all  the  proceedings"  in  par- 
tition, good  evidence  of  such  partition.  But  ii  did  not  make 
the  recital  of  their  appointment  good  evidence ;  that  was  a 
matter  left  by  the  act  to  be  otherwise  proved,  by  those  claim- 
ing title  under  their  proceedings.  Their  recital,  at  most,  was 
a  mere  affirmance  of  the  existence  of  the  facts  on  which  their 
jurisdiction  depended— a  mere  simple  declaration  of  their  own 
title.  But  it  was  scarcely  that,  as  it  did  not  show  how  or 
under  what  title  the  persons  appointing  them  claimed  to  be 
proprietors.  It  was  a  mere  naked  assertion,  which  any  other 
three  individuals  might  have  made,  and  equally  have  con- 
ferred jurisdiction  upon  the  commissioners. 

It  was  also  said^  on  the  argument,  that  the  defendant  claimed 
under  the  same  title  adversely  to  the  plaintiff's  claim.  It  is 
sufficient  to  remark,  in  answer  to  this  position,  that  the  plain- 
tiff must  recover  upon  the  strength  of  his  own  title,  and  that 
dl  he  has  established  that  title  he  cannot  call  upon  his  ad- 
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versary  to  defend.  Besides,  there  is  a  difference  between  a 
valid  title,  under  which  a  plaintiff  entitles  himself  to  recover, 
and  a  colorable  title,  under  which  a  defendant  enters,  and 
npon  which  he  grounds  a  defense  of  adverse  possession  under 
the  statute* 

I  think  the  plaintiff  failed  to  prove  the  partition,  and  that 
therefore,  as  to  the  12-13thB  of  the  premises  in  question,  he  was 
not  entitled  to  recover.  This  view  renders  it  unnecessary  to 
consider  the  remaining  objections  to  the  proof  of  the  partition, 
and  disposes  of  the  greater  part  of  the  plaintiff's  claim,  so  £ar 
as  the  present  action  is  concerned.  It  is  necessary,  however, 
to  proceed  to  an  examination  of  the  other  questions  arising,  in 
order  to  ascertain  whether  the  plaintiff  is  entitled  or  not,  to 
recover  possession  of  the  one  undivided  thirteenth  part  of  the 
premises  in  question. 

The  plaintiff  claimed  title  under  the  will  of  Bip  Van  Dam, 
which  devised  his  real  estate  to  his  executors,  with  power  to 
sell  and  convey.  The  clause  in  the  will  conferring  this  power, 
authorized  and  required  his  executors,  Isaac  Van  Dam,  Bob- 
ert  Livingston  and  Thomas  Moone,  or  the  survivors  or  sur- 
vivor of  them,  or  the  major  part  of  them,  to  grant,  bexgain, 
sell  and  convey,  all  his  real  estate,  with  one  or  two  exceptions, 
not  affecting  the  present  question.  A  single  surviviog  execu- 
tor, under  this  power,  cotdd  sell  and  convey.  And  the  plain- 
tiff in  order  to  prove  the  death  of  Isaac  Van  Dam  and 
Thomas  Moone,  two  of  the  executors,  introduced  and  read  in 
evidence  exemplified  copies  of  their  respective  wills,  one  dated 
10th  Nov.  1749,  and  proved  7th  May,  1750,  tod  the  other 
dated  1st  August,  1756,  and  proved  16th  September,  1756, 
and  letters  of  administration  granted  to  the  respective  execu- 
tors. The  counsel  for  the  defendant  objected  to  this  evidence 
as  insufficient  to  prove  the  death  of  the  testator,  but  the  court 
overruled  the  objection,  and  the  defendant's  counsel  excepted. 

Those  records  were  prima  fade  evidence  of  the  deaths  of 
the  co-executors  of  Livingston,  as  the  following  authorities,  I 
tUnk,  fully  show.    (1  Oreenl.  Ev.  §  560,  and  oaaes  dUd  m 
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note,  2  id  §  339,  2d  ed.  Russell  v.  Schuyler,  22  Wend,  2T7. 
McNair  v.  Bagland,  1  Denio,  553.)  The  deed  from  Robert 
Livingston,  jr.  as  surviving  executor  of  Rip  Van  Dam,  to 
Low,  Walton  and  Van  Dam,  was  therefore  properly  read  in 
evidence. 

The  plaintiff  then  introduced  and  read  in  evidence,  an 
exemplified  copy  of  the  record  of  a  deed  from  Low, 
Walton  and  Van  Dam,  conveying  the  premises  in  ques- 
tion to  Hugh  Munro,  dated  30th  August,  1774,  and  the  dep- 
ositions of  Hugh  Munro  and  Grace  Munro,  showing  that  the 
grantee  in  the  last  deed  was  the  father  of  the  witness,  Hugh 
Munro,  and  that  he,  the  witness,  was  the  sole  surviving  child 
and  heir  at  law  of  his  father,  who  died  intestate,  in  Canada, 
where  the  witness  resided  and  still  resides.  That  the  plain- 
tiff is  the  son  of  these  witnesses,  and  was  bom  about  the  year 
1804  or  1805,  near  Ballston  Spa,  in  this  state.  That  the 
plaintiff's  father,  at  the  time  of  his  birth,  resided  in  Canada, 
where  he  now  lives.  That  his  mother  went  there  to  be  con- 
fined, and  remained  there  about  a  year  after  the  birth  of  the 
plaintiff,  and  then  returned  with  him  to  his  father's  residence 
in  Canada,  where,  and  in  other  places  in  Canada,  he  lived 
until  about  five  years  ago,  when  he  went  to  Rochester  in  this 
state,  where  he  now  resides.  The  father  and  mother  of  the 
witness  Hugh  were  both  born  in  Scotland. 

The  plaintiff  then  proved  the  recovery  of  a  judgment  in 
favor  of  Peter  Gansevoort  against  Hugh  Munro,  the  witness, 
and  an  execution  issued  thereon.  Also,  the  recovery  of  an- 
other  judgment  against  the  same  Hugh  Munro  in  favor  of  the 
plaintiff.  And  it  was  admitted  by  the  defendant's  counsel, 
that  all  the  right  and  interest  of  the  said  Hugh  Munro,  in 
and  to  said  lot  No.  2,  was  sold  on  the  18th  day  of  December, 
1852,  under  the  judgment  and  execution  in  favor  of  Ganse- 
voort, and  duly  redeemed  on  the  9th  day  of  March,  1854,  by 
the  plaintiff,  under  his  judgment. 

The  defendant's  counsel  then  objected  that  the  title  of  the 
plaintiff  was  inoperative  by  reason  of  the  alienage  of  the  par- 
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ties  through  whom  he  claims.  It  was  conceded  by  the  coun- 
sel for  the  plaintiff,  on  the  argument,  that  the  two  Hugh 
Munros  were  both  aliens.  But  it  was  insisted  that  the  war 
did  not  affect  the  rights  of  property  of  the  elder  Munro,  inas- 
much as  the  change  of  the  government  did  not,  of  itself,  work 
a  forfeiture  of  his  previously  vested  right.  (Orser  v.  Hoagy 
3  Hill  J  79.)  That  no  forfeiture  by  government  having  been 
shown,  his  property,  at  his  death,  descended  to  his  heirs  ca- 
pable of  inheriting.  That  although,  upon  common  law  prin- 
ciples, the  younger  Munro  being  an  alien,  would  not  have 
succeeded  to  the  lands  of  his  father,  upon  the  decease  of  the 
latter,  yet  that  the  9th  article  of  the  treaty  of  1794  inter- 
poses a  bar  to  the  operation  of  the  common  law  rule.  The  9th 
article  is  as  follows  ! 

''It  is  agreed  that  British  subjects,  who  now  hold  lands  in 
the  territories  of  the  United  States,  and  American  citizens, 
who  now  hold  lands  in  the  dominions  of  his  majesty,  shall 
continue  to  hold  them  according  to  the  nature  and  tenor  of 
their  respective  estates  and  titles  therein,  and  may  grants  sell 
or  devise  the  same  to  whom  they  please,  in  like  manner  as  if 
they  were  natives ;  and  that  neither  they,  nor  their  heirs  er 
assigns,  shall,  so  far  as  may  respect  the  said  lands,  and  the 
legal  remedies  incident  thereto,  be  regarded  as  aliens." 

Hugh  Munro,  the  elder,  died  in  1802,  having  received  a 
conveyance  of  the  premises  in  August,  1774;  consequently 
his  title  existed  at  the  date  of  the  treaty,  and  he  being  then 
alive,  he  and  his  heirs  are  entitled  to  be  protected  under  that 
treaty,  notwithstanding  they  had  no  possession  under  their 
title.  Such  have  been  the  decisions  both  in  the  supreme 
court  of  the  United  States  and  in  this  state.  (Hughes  v. 
Edwards,  9  Wheat  689.  Shanks  v.  Dupret,  3  Pet  262. 
1  Wheat  200.  4  id.  453.  7  id.  535.  Orser  v.  Hoag,  3  Hill, 
79.  Duke  of  Cumberland  v.  Graves,  3  Seld,  305.)  The  de- 
fendant's counsel  contends  that  the  construction  of  the  treaty 
of  1794  is  not  controlled  by  this  latter  case.  It  is  true,  that 
the  questions  there  arose  under  the  statute  of  1798.     That 
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statute  provided  for  conveyances  thereafter  to  be  made  to  an 
alien,  and  made  it  lawful  for  him  to  hold  the  same,  to  his 
Tieira  and  assigns  forever.  The  same  objection  was  taken  there 
as  here.  The  court  said  the  statute  must  be  understood  as 
bestowing  upon  the  land  the  quality  of  being  inheritable  by 
aliens,  until  by  inheritance  or  grant  the  title  should  come  to  a 
citizen ;  especially  as  tlie  act  provided  that  it  should  not  be 
lawful  for  the  heirs  or  assigns  of  any  such  alien  to  recover 
any  rent  or  service  whatsoever  to  be  made  of  any  such  lands, 
&c.  The  words  in  the  treaty  are,  "  that  neither  they,  nor 
their  heirs  or  assigns  shall,  so  far  as  may  respect  the  said 
lands,  and  the  legal  remedies  incident  thereto,  he  regarded 
as  aliens''  I  think  the  case  has  a  very  strong  bearing  on  the 
present,  and  confirms  the  decisions  previously  mada 

It  is  further  contended,  on  the  part  of  the  defendant,  that 
the  plaintiff  himself  is  an  alien.  He  was  bom  in  Ballston 
Spa,  in  this  state,  while  his  father  was  a  resident  of  Canada, 
and  returned  to  his  father's  domicil,  with  his  mother,  within 
a  year  after  his  birth.  His  mother  was  temporarily  there — 
without  any  actual  change  of  residence,  either  on  her  part  or 
that  of  his  father.  It  is  argued  that,  at  common  law,  a  nat- 
ural bom  subject  was  one  whose  birth  was  within  the  alli- 
ance of  the  king.  {Bac.  Ab.  tit.  Alien,  A,  Com,  Dig,  A,  and 
B,  7  to  18.  Bl,  Com,  336,  74.)  The  cases  of  children  of  am- 
bassadors, bom  abroad,  and  of  children  bom  on  English 
seas  were  considered  exceptions.  Chancellor  Kent,  in  his 
commentaries,  defines  a  native  born  citizen  to  be  a  person 
born  within,  and  an  alien  one  bom  out  of,  the  jurisdiction 
of  the  United  States.  (2  Kent's  Com,  37—50.)  In  Lynch 
V.  Clarke,  (1  Sand,  Ch,  R,  583,)  the  question  was  pre- 
cisely as  here,  whether  a  child  bom  in  the  city  of  New  York 
of  alien  parents,  during  their  temporary  sojoum  there,  was  a 
native  bom  citizen  or  an  alien ;  and  the  conclusion  was,  that 
being  bom  within  the  dominion  and  allegiance  of  the  United 
States,  he  was  a  native  bom  citizen,  whatever  was  the  situa- 
tion of  the  parents  at  the  time  of  the  birth.    That  case^.if 
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law,  would  seem  to  be  decisive  of  the  present  question, 
But,  admitting  the  plaintiff  to  be  an  alien,  the  cases  al- 
ready cited  show  that  the  terms  "heirs  or  assigns,"  in  the 
9th  article  of  the  treaty,  is  not  to  be  confined  to  the  immedi- 
ate descendants,  but  is  to  be  extended  indefinitely  till  the  title 
comes  to  a  citizen. 

But  further,  the  plaintiff  is  an  assignee  of  the  first  alien 
heir.  His  title  accrued  upon  a  redemption  by  him  as  judg- 
ment creditor  of  Hugh  Munro,  2d.  and  by  this  redemption 
he  acquired  the  rights  of  the  judgment  debtor  directly.  The 
title  remained  in  the  debtor,  notwithstanding  the  sheriff's 
sale,  until  the  expiration  of  the  time  for  redemption,  and  till 
the  execution  of  the  sheriff's  deed,  which  transferred  the  title 
of  the  debtor  to  the  grantee.  (Evertson  v.  Saivyer,  2  Wend. 
507.  Catlin  v.  Jackson^  8  John.  520.  Bich  v.  Baker,  3 
Denio,  79.)  It  may  be  added,  on  this  point,  that  the  plain- 
tiff, even  if  not  protected  by  the  treaty  of  1794,  would  be  en- 
titled to  recover  as  a  purchaser,  and  that  his  title  would  be 
good  till  office  found.  {The  People  v.  Conklin,  2  HiU,  67. 
Fair/ax's  dev.  v.  Hunter's  lessee,  7  Cranch,  649.) 

The  result  of  my  conclusion  therefore  is,  that  the  plaintiff 
is  entitled  to  recover  one  undivided  13th  part  of  the  premises 
described  in  the  complaint,  unless  defeated  by  the  defense 
sought  to  be  interposed. 

I.  The  defendant  claims  that  he  has  established  a  perfect 
title  by  adverse  possession.  The  deed  from  Gerard  Walton, 
as  attorney  for  Anthony  Van  Dam,  to  Peter  Gansevoort,  jr., 
was  dated  in  June,  1797.  The  grantee  entered  into  possession 
under  that  deed,  at  all  events  of  a  portion  of  the  premises 
conveyed,  shortly  after  the  deed  and  the  same  year  of  its  date. 
The  tract  conveyed  and  claimed  by  Gansevoort  consisted  of 
about  1500  acres.  Whether  the  deed  was  sufficiently  proven 
or  not  is  unimportant  for  the  purposes  of  this  question.  It 
was  an  entry  under  color  of  title.  It  was  a  written  instru- 
ment, purporting  to  convey  the  title,  and  sufficient  within  the 
statute  on  which  to  found  and  construct  an  adverse  possession. 
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Neither  is  it  important  whether  G.  entered  into  possession  in 
good  faith  believing  he  had  a  good  title,  or  not.  Since  the  de- 
cision of  the  court  in  the  case  of  Humbert  v.  Trinity  Churchy 
(24  Wend.  587,)  the  former  cases  of  Jackson  v.  Hill,  (5  Wend, 
532,)  and  Livingstone.  Peru  Iron  Co,,,  (9  Wend,  511,)  which 
required  that  ingredient,  have  been  overruled.  The  section 
of  the  statute  defining  the  nature  of  the  occupancy  which 
must  accompany  the  color  of  title  is  as  follows  :  "  For  the  pur- 
pose of  constituting  an  adverse  possession,  by  any  person 
claiming  a  title  founded  upon  a  written  instrument  or  a  judg- 
ment or  decree,  land  shall  be  deemed  to  have  been  possessed 
and  occupied  in  the  following  cases :  1.  Where  it  has  usually 
been  cultivated  or  improved;  2.  Where  it  has  been  pro- 
tected by  a  substantial  enclosure ;  3.  Where,  although  not 
enclosed,  it  has  been  used  for  the  supply  of  fuel,  or  fencing 
timber  for 'the  purposes  of  husbandry,  or  the  ordinary  use  of 
the  occupant ;  and  4.  Where  a  known  farm  or  a  single  lot  has 
been  partly  improved,  the  portion  of  such  farm  or  lot  that  may 
have  been  left  not  cleared,  or  not  enclosed,  according  to  the  usual 
course  and  custona  of  the  adjoining  country,  shall  be  deemed 
to  have  been  occupied  for  the  same  length  of  time  as  the  part 
improved  or  cultivated."  (2  iZ. /S'.  222,  §  10.  /d4^Aed495,§83.) 
It  is  not  pretended  that  the  evidence  brings  this  case  within 
either  of  the  first  two  subdivisions  of  this  section,  but  the  de- 
fendants counsel  insists  that  it  falls  wdthin  the  3d  subdivision 
in  two  of  its  aspects ;  first,  that  the  land  has  been  used  for 
the  supply  of  fuel,  and  for  the  ordinary  use  of  the  occu- 
pants. The  evidence,  in  brief,  on  this  branch  is  that  the  tract 
was  known  as  the  Gansevoort  farm  as  early  as  1800.  It  em- 
braced a  large  quantity  of  timber  lands,  and  lumber  was  cut^ 
indiscriminately,  on  all  parts  of  it  for  years,  down  to  1820, 
when  the  lumbering  business  ceased.  Up  to  this  time  about 
300  acres  of  the  tract  had  been  cleared,  more  than  half  of 
which  lay  north  of  the  premises  in  question.  From  1820  to 
1846  about  100  acres  more  were  cleared,  and  about  one-third 
of  tlxe  whole  clearing  was  on  lot  No.  2,  and  the  balance  north 
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of  it.  Petef  Gansevoott,  jr.  lived  in  Albany  during  all  tliis 
time.  In  1801,  however,  H.  Gansevoort  took  charge  of  the 
premises  as  agent  for  his  father,  andso  continued  till  1812,  when 
he  and  his  brother  took  a  lease  of  the  premises.  No  portion 
of  the  lot  has  been  designated  as  a  wood  or  fencing  timber  lot 
by  the  Gansevoorts,  and  no  part  except  the  cleared  portions 
has  been  fenced.  The  Gansevoorts  have  paid  the  taxes  on 
the  whole  tract,  and  two  witnesses  testified,  in  relation  to  two 
other  adjacent  tracts,  that  it  was  not  the  custom  to  enclose 
timber  lands  by  a  fence.  Firewood  was  cut  by  some  of  the 
tenants,  and  by  H.  Gansevoort  to  send  to  his  mother,  indis- 
crimiDately  on  the  tract,  but  mostly  from  the  part  near  the 
river,  to  which  it  could  be  easily  transported  and  rafted.  The 
question  is  has  the  land  been  Used,  not  for  the  stlpply  of  fud 
and  fencing  timber  merely,  but  for  the  purposes  of  husbandry 
or  the  ordinary  use  of  the  occupant.  This  was  Undoubtedly 
the  intention  of  the  legislature,  'the  revisers  reported  the 
section  originally  as  follows :  "Where,  although  not  enclosed  it 
has  been  used  for  the  supply  of  fuel  or  fencing  timber,  for  the 
purposes  of  a  farm  of  which  it  forms  a  part."  If  it  had  been 
adopted  in  this  form,  there  would  have  been  but  two  cases,  with 
the  single  limitation  in  both,  of  a  Use  for  the  purposes  of  a 
farm.  The  legislature,  however,  struck  out  the  single  and  in- 
serted the  double  limitation,  as  it  appears  in  the  subdivision 
enacted.  In  the  case  of  The  People  v.  Livingston,  (8  Barb. 
255,  63,)  the  court  said  that  "  in  a  ciase  where  a  constructive 
adverse  possession  may  be  shown,  although  it  may  appear  that 
the  defendant,  or  those  under  whom  he  claims,  entered  into 
the  possession  of  b,  great  lot  containing  a  large  number  of  acres, 
under  claim  of  title  founded  upon  a  written  instrument,  and 
that  there  has  been  a  continued  occupation  and  possession  of 
parts  of  such  tract,  it  being  divided  into  lots,  and  the  lot  in 
suit  riot  having  been  usually  cultivated  or  improved,  or  pro- 
tected by  a  substantial  enclosure,  or  used  for  the  supply  of 
fael  or  fencing  timber  for  the  purposes  of  husbandry,  or  the 
ordinary   use  of  the  defendant,   or  those  under  whom  he 
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claims,  or  any  of  his  tenants,  not  being  a  portion  of  a  knowti 
farm  or  single  lot,  partly  improved,  that  has  been  left  not 
cleared,  or  not  enclosed  according  to  the  usual  course  and 
custom  of  the  adjoining  Country,  the  possession  of  some  of  the 
lots  in  the  tract  claimed  is  not  constructively  to  be  deemed  a 
possession  of  the  lot  or  tract  in  suit."  That  case  in  many  of 
its  features  resembles  the  present,  and  I  think  the  decision 
there,  is  authority  upon  the  question  here.  Have  the  prem- 
ises in  question  been  used  for  the  supply  of  fencing  or  fuel  tim- 
ber, as  defined  in  that  case  ?  It  appears  to  me  that  the  only 
answer  to  this  question  is  in  the  negative.  There  is  no  proof 
that  any  fuel  or  fencing  timber  was  ever  taken  from  them. 

Are  they  embraced  within  the  limits  of  the  fourth  sub- 
division ?  Did  the  whole  1500  acres  constitute  a  known 
farm,  or  single  lot,  partly  improved,  the  portion  of  which 
left  not  cleared  or  tiot  enclosed,  being  according  to  the 
usual  course  and  custom  of  the  adjoining  country?  The 
revisers,  in  their  notes  on  this  subdivision,  remark,  that  "  in- 
stead of  an  arbitrary  rule,  which  the  cunning  might  evade, 
and  to  which  false  witnesses  might  adapt  their  testimony,"  it 
presents  the  principle  ^hich  governs  in  commercial  and  vari- 
ous other  cases,  of  appealing  to  the  common  usage  or  custom. 
(3  B,  S.  700,  2rf  ed.)  In  Simpson  v.  Downing,  (23  Wend. 
316,  322,)  the  coUrt  say,  "  that  the  ideal  possession  cannot 
be  extended  by  a  written  instrument,  beyond  the  size  of  the 
farm  or  lot  partly  occupied.  The  size  must  accord  with  the 
usage  of  the  adjoining  country.  The  usage  or  custom  here 
spoken  of  is  a  particular  one  concerning  the  size  of  partly  im- 
proved farms,  and  the  quantity  therein  of  lands  not  cleared  or 
enclosed,  not  the  custom  proved  as  to  two  or  three  farms,  of 
not  inclosing  timber  lands.  And  see  Lane  v.  GrotUd,  (10 
Barb.  254 ;)  Jackson  v.  Oltz,  (8  Wend,  441 ;)  Sharp  v.  Bran- 
dow,  (15  Wend,  597.)  In  the  last  case.  Justice  Nelson  said, 
"if  a  party  claims  more  than  he  has  under  actual  improve- 
ment, by  constructive  possession,  under  claim  of  paper  title, 
his  claim  cannot  extend  beyond  a  single  lot."     Such  a  pos- 
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seflsion  of  part,  claiming  title  to  the  whole^  and  with  the  usual 
acts  of  ownership  over  the  unimproved  part,  as  in  the  case  of 
a  farm  occupied  for  agricultural  purposes,  is  deemed  sufficient ; 
citing  1  Cotven,  276,  8  Wend.  460,  7  id,  62.  In  that  case 
the  entry  was  under  color  and  claim  of  paper  title  to  an  un- 
divided sixth  part  of  the  lot,  yet  the  judge  remarked,  "  as  the 
lot  contained  1500  a^cres,  it  is  clear  it  could  not  extend  beyond 
the  actual  improvements." 

The  defendant  introduced,  and  read  in  evidence,  a  certified 
copy  of  the  registry  of  a  mortgage  from  Hugh  Munro  to 
Jacob  Walton,  Isaac  Low  and  Anthony  Van  Dam.  Also, 
the  original  book  of  registry  of  mortgages  of  indentures,  from 
1772  to  Dec.  11,  1782,  from  which  it  appeared  that  all  the 
mortgages  registered  therein  were  registered  in  the  same  man- 
ner and  form  as  the  one  in  question.  Also  a  book  of  registry 
of  mortgages  from  the  Saratoga  county  clerk's  office,  from  the 
year  1791  to  1805,  the  mortgages  in  which  were  all  registered 
in  the  same  fom.  The  question  is,  whether  this  waa  suffi- 
cient  proof  of  the  mortgi^e.  The  colonial  acts  referred  to  by 
the  defendant's  counsel,  do  not  provide  that  the  registry  of 
mortgages  merely,  such  as  was  proved  here,  shall  be  sufficient 
evidence  of  their  execution.  The  act  of  12th  Dec.  1753,  (3  JS.  S. 
App.  10,)  provides  for  the  registering  of  all  mortgages,  but 
does  not  declare  that  such  registry  aholl  be  evidence^  while 
the  acts  of  16th  February,  1771,  and  8th  March,  1773, 
(3  jB.  8.  App,  22, 23,)  do  declare  that  the  records  of  deeds,  &c. 
may  be  read  in  evidence.  Public  records  and  official  rasters 
are  evidence  only  of  such  facts  as  are  required  to  be  recorded 
in  them,  or  which  occurred  in  presence  of  the  recording  officers. 
(1  Greerd.  Ev.  §  493.  10  Paige,  366.  7  Wend.  3T7.  4  Car. 
&  Payne,  29.  3  Stark.  63.  19  Abr.  430.)  The  registry 
purports  to  be  a  mere  abstract  of  the  mortgage,  but  does  not 
profess  to  be  a  copy  of  it.  There  is  no  evidence  of  its  execu- 
tion by  the  mortgagor,  except  the  memorandum ;  or  that  it 
was  ever  proved  or  acknowledged.  The  act  of  1753  can  only 
be  r^arded  then,  as  it  has  ever  been,  a  mere  statute  of  no- 
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tice.  (6  Barb.  60.)  In  Den  v.  Ghistis,  (7  Halst.  42,)  a  book 
of  registry  of  mortgages,  under  an  act  of  New  Jersey,  substan- 
tially like  the  colonial  act  of  1759,  was  offered  as  evidence  of 
the  mortgage,  and  the  court  rejected  it,  on  the  ground  that 
there  was  no  provision  in  it  making  the  registry  evidence ;  and 
the  distinction  was  taken  between  that  act  and  another  of  the 
same  state,  relative  to  deeds,  similar  to  the  colonial  act  of 
1710,  regulating  the  recording  of  deeds.  (See  Frear  v.  Eagh 
Fire  Ins.  Co,  {Anth,  N.  P.  173.)  This  view  disposes  of  the 
mortgage.  But  even  if  it  were  to  be  admitted  as  proven,  it 
may  well  be  doubted  whether  the  defendant,  or  any  one  since 
the  mortgagee,  has  been  shown  to  have  any  interest  in  it. 
In  Jackson  v.  Bunson,  (19  John.  325,)  the  action  was  eject- 
ment by  mortgagor  against  the  grantee  of  the  mortgagee,  and 
the  court  sustained  the  action,  remarking  that  it  had  long 
been  well  settled  that  the  mortgagee  had  a  mere  chattel  in- 
terest, and  the  mortgagor  was  considered  the  proprietor  of  the 
freehold.  This  doctrine  has  been  followed  in  several  subse- 
quent cases.  (6  Cowen  147.  11  New  Samp,  R,  274  EUir 
son  V.  Davis,  Wilson  v.  Troup^  2  Cow,  195,  230.)  Besides, 
is  not  the  mortgage  to  be  presumed  satisfied,  after  such  a 
lapse  of  time;  the  defendants  showing  no  connection  with 
it  ?  {Belmont  v.  0*Brien,  2  Kern,  398.)  If,  however,  the 
mortgage  was  considered  as  fully  proved,  and  the  defendant's 
possession  under  it,  the  question  which  next  arises  is,  whether 
the  mortgagee,  having  possession  of  the  land  after  forfeiture, 
is  entitled  to  retain  his  possession  until  his  debt  is  paid. 
There  are  a  number  of  cases  which  hold  this  doctrine. 
(10  John,  480.  Jackson  v.  Bowen,  7  Cowen^  13.  The  Same 
V.  Myers y  11  Wend,  533.  Van  Duyne  v.  Thayre^  14  id,  233. 
Waring  v.  Smyth,  2  Barb,  Ch,  B,  119.  St  John  v.  Bump^ 
stead,  17  Barb,  100.  Phyfe  v.  BOey,  15  Wend,  248.)  In 
the  lafit  case  the  court  remark  expressly  that  the  revised  stat- 
utes4iave  not  altered  the  law  in  this  respect.  Chancellor 
Walworth  remarked,  in  Waring  v.  Smyth,  that  the  only 
right  the  mortgagee  has  in  the  land  since  the  revised  BtatnteB, 
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IS  to  take  possession  thereof,  with  the  assent  of  the  mortgagor, 
after  the  debt  has  become  due  and  payable,  and  to  retain 
such  possession  till  the  debt  is  paid.  Here  was  a  possession 
after  the  forfeiture  of  the  mortgage,  a  sufficient  length  of 
time  to  bar  an  entry,  and  if  the  mortgage  were  fully  proved, 
the  possession  would  perhaps  be  presumed  to  have  been  un- 
der legal  proceedings,  or  with  the  assent  of  the  mortgagor. 
{Jackson  v.  Warfordj  7  Wend.  62.  Hoyt  v.  Carter^  16 
Barb.  212,  230.) 

On  tne  point  of  adverse  possession,  I  think  there  was  no 
qu€«tion  of  fact  to  be  submitt^  to  the  jury.  It  has  already 
been  shown  what  constitutes  a  constructive  adverse  possession, 
where  an  ejitry  is  made  upon  a  part  of  the  land  under  color 
of  title.  In  this  case,  whether  the  defendant  had  proved 
enough  to  constitute  such  adverse  possession,  was  a  question 
not  for  the  jury.  There  was  no  dispute  about  the  facts :  they 
were  all  admitted ;  and  the  question  therefore  upon  these  facts 
was  one  of  law,  for  the  court  to  determine,  whether  such  pos- 
session came  within  the  statute  or  not.  (Bowie  v.  Brahcy 
3  2?«€r,  35,  44.     Glapp  v.  Bromagham,  9  Cowen,  530.) 

As  to  the  other  point  taken  by  the  defendant's  counsel,  that 
the  case  should  have  been  submitted  to  the  jury  upon  the  pre- 
sumption of  a  conveyance,  I  am  of  opinion  that  it  is  not  well 
taken.  The  cases  of  Schauber  v.  Johnson,  (2  Wend,  12,) 
and  of  Briggs  v.  Prosaer,  (14  id,  227,)  do  not  support  the 
position  of  the  defendant's  counsel.  In  the  former  case  Chan- 
cellor Walworth  remarked  that  there  were  two  classes  of  pre- 
sumptions. The  first  was  that  of  equitable  owners,  and  the 
other  was  "  in  favor  of  a  person  who  is  in  possession  of  prop- 
erty or  in  the  enjoyment  of  some  privilege  or  easement  under 
claim  of  right,  in  which  case,  under  certain  circumstances,  and 
after  a  great  lapse  of  time,  a  conveyance  of  the  land  or  grant 
of  the  privilege  or  easement  will  be  presumed,  on  the  principle 
of  quieting  possession."  What  are  the  "  certain  ciroum^ 
stance^'  to  which  the  learned  jurist  refers?  Clearly  those 
which  had  been  referred  to  and  commented  upon  in  previous 
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cases  relating  to  the  doctrine.  The  larger  part  of  these  cases 
are  those  in  which  the  party  seeking  the  benefit  of  the  pre- 
sumption, was  shown  to  be  the  owner  of  the  land,  but  lacked 
some  formal  conveyance,  such  as  in  the  latter  case  of  Brigga 
V.  Prosser,  cited  by  the  counsel,  where  the  party  having  been 
in  possession  under  a  contract,  for  a  period  of  25  years,  a  con- 
veyance was  presumed ;  and  also  cases  of  mortgagor  and  mort- 
gagee, after  payment  of  the  mortgage  debt ;  and  where  parties 
are  the  equitable  owners  and  lack  some  formal  ingredient  of  title. 
Such  ^^circumstances"  accompanied  with  possession,  demand  a 
presumption.  (1  Cowen  d  Hill,  355-371.  8  East,  263.  ICau 
83.     7  T.  E.  5.    7  Cowen,  431.     4  Wend.  543.  2  Denio,  61.) 

Presumption  of  conveyance  also  arises  where  a  party  makes 
out  a  chain  of  title  with  the  exception  of  one  or  more  links, 
which  he  asks  to  supply  by  proof  of  some  "  circumstances"  of 
knowledge,  or  admissions  or  acts  of  acquiescence  on  the  part 
of  his  adversary,  making  it  probable  that  his  chain  of  title  is 
perfect,  although  he  is  not  able  to  supply  every  link.  (3  John. 
Cos.  109.  7  Wend.  62.  2  Caines,  607.  5  Cowen,  130.  6  id. 
706.  2  Wend.  13,  357.  "  Length  of  time,"  say  the  court  in 
Goodtitle  v.  Duke  ofChondos,  (2  P.  Wms.  1065,)  "  is  nothing. 
The  presumption  must  arise  from  some /oo^«  or  circumstances 
arising  within  that  time." 

Apply  the  rules  and  limitations  presented  in  the  foregoing 
cases  and  many  others  which  might  be  cited,  and  this  case  wiU 
be  found  entirely  destitute  of  all  the  "  facts  and  circumstances'* 
required — ^and  will  present  no  questions  for  the  jury  to  pass 
upon.  It  is  purely  a  question  of  constructive  adverse  pos- 
session founded  upon  an  instrument  in  writing,  and  an  actual 
possession  of  a  small  portion  of  the  land  conveyed. 

It  follows  from  these  views  that  the  plaintiflf  is  entitled  to 
recover  one  undivided  thirteenth  share  of  the  premises  in 
question ;  and  for  that  I  think  judgment  must  be  entered. 

Ordered  accordingly. 

[MoiTTGOMBBT  Gensbaxi  Tbbv,  January  5, 1868.  C.  L,  AUen^  Paige  and 
Jame$f  Justices.] 
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OtjectioDB  on  the  ground  of  iiregnlarities  in  practice,  if  intended  to  be  urged, 
must  be  brought  to  the  notice  of  the  adyerse  party,  to  the  end  that  he  may 
have  an  opportunity  to  answer  the  same. 

In  disposing  of  a  motion  to  set  aside  an  inquisition  taken  in  a  case  of  waste, 
the  court  will  not  consider  the  objections}  taken  on  the  argument,  that  a 
writ  of  inquiry  is  not  a  proper  remedy  in  a  case  of  that  kind,  and  that  the 
writ  issued  was  not  in  proper  form ;  where  those  objections  were  not  taken 
in  the  moving  papers. 

In  an  action  under  the  code,  brought  by  a  remainderman-against  the  tenant 
for  life,  in  lieu  of  the  former  action  of  waste,  for  an  intentional  and  malicious 
ii\|nry  to  the  estate  and  inheritance  of  the  plaintiff,  the  plaintiff  alleging 
that  such  ii^ury  equals  the  ralue  of  the  defendant's  estate  in  the  premises, 
and  praying  not  only  for  damages,  but  for  a  forfeiture  of  the  defendant's 
estate,  and  his  eriction  from  the  premises,  upon  the  execution  of  a  writ  of 
inquiry,  the  amount  of  damages  is  a  leading  subject  of  inquiry.  Yet,  al- 
though the  defendant  has  suffered  a  de&ult,  the  sheriffs  jury  are  also  to 
inquire  of  the  waste  done,  and  in  so  doing,  to  designate  the  place  wasted. 

In  determining  the  amount  of  the  plaintiffs  damages,  they  are  to  inquire  how 
Ikr  the  acts  of  the  defendant  have  injured  the  plaintiff's  estate  and  inherit- 
ance. And  in  doing  so,  they  are  not  limited  to  the  value  or  market  price 
of  the  wood  and  timber  actually  cut  and  removed.  They  may,  and  should, 
also  consider  the  effect  which  the  cutting  off  of  the  wood  and  timber  has 
had  upon  the  place  alleged  to  be  wasted. 

The  damages  to  the  place  wasted  are  not,  necessarily  and  exclusively,  the 
value  of  the  wood  and  timber  removed,  but  the  solid  and  permanent  iijury 
to  the  Inheritance ;  the  tenant  for  life  having  a  right  to  cut  wood  and  tim- 
ber for  necessary  repairs,  and  for  ftiel,  and  to  dear  portions  of  the  land  for 
cultivation. 

If,  in  such  an  action,  the  plaintiff  fails  to  prove  that  the  injury  to  his  estate  is 
equal  to  the  value  of  the  defendant's  estate,  he  cannot  have  a  judgment  to 
recover  the  place  wasted,  and  treble  damages.  An  allegation  to  that  effect, 
in  the  complaint,  will  not  be  admitted  by  the  default  of  the  defendant. 

THE  plaintiff's  complaint  set  forth  that  Dennis  Harder  de- 
ceased was^  in  his  lifetime,  seised  in  fee  of  a  farm  in  Chat- 
ham, in  the  county  of  Colnmbia ;  that  at  his  death,  in  1843^ 
he  devised  the  use,  benefit  and  occupancy  tiiereof  to  the  de- 
fendant during  his  life,  and  afterwards  to  the  plaintiff  in  fee ; 
that  the  defendant  took  possession  thereof  soon  after  the 
testator's  death,  and  had  ever  since  occupied  the  same,  and 
enjoyed  the  rents,  issues  and  profits  thereof;  that  the  defend- 
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ant  intentionally,  and  with  design  to  injure  the  estate  and  in- 
heritance of  the  plaintiff  in  said  farm,  did,  between  1845  and 
1854,  sell,  cut  down,  and  prostrate  wood,  timber  and  trees,  of 
the  value  of  $1500,  standing  and  growing  upon  about  twenty 
acres  thereof,  (describing  the  same,)  and  thereby  greatly  injured 
the  estate  and  inheritance  of  the  plaintiff  in  the  same,  and 
to  an  amount  equal  to  the  value  of  the  defendant's  estate  in 
the  premises.  A  second  count  alleged  a  similar  injury  to  an- 
other tract  of  about  twelve  acres  in  another  part  of  the  farm. 
The  plaintiff  demanded  judgment  for  the  injuries  aforesaid, 
damages  to  the  sum  of  $2700,  and  that  the  defendant  forfeit 
his  estate  and  be  evicted  from  the  several  parcels  of  land  before 
mentioned,  together  with  costs  of  the  action.  The  defendant 
put  in  a  demurrer  to  the  complaint  which,  on  argument,  was 
overruled  ;  and  not  having  availed  himself  of  the  leave  granted 
to  withdraw  the  demurrer,  and  answer,  the  plaintiff  took  judg- 
ment by  default,  and  on  notice  to  the  defendant,  obtained 
from  this  court  at  special  term,  an  order  ^^that  a  writ  of  in- 
quiry issue  to  the  sheriff  of  Columbia,  commanding  him  to  go 
to  the  places  wasted,  specified  or  mentioned  in  the  plaintiff's 
complaint,  and  by  the  verdict  of  a  jury  to  inquire  of  the  waste 
done,  and  of  the  damages  occasioned  thereby."  The  defend- 
ant's attorneys  allege  that  they  understood  the  plaintiff  to  ask 
for  the  usual  order  common  to  all  cases  of  assessment  by  a 
sheriff's  jury,  and  that  no  draft  order  was  shown  them  nor 
copy  served  until  after  the  motion  in  this  case  was  actuaUy 
made.  A  writ  of  inquiry  was  issued  in  conformity  to  the 
order,  under  which  the  sheriff,  with  the  aid  of  a  sheriff's  jury, 
proceeded  to  take  testimony  and  make  inquisition  in  the 
premises.  On  the  taking  of  this  inquisition  the  defendant 
appeared  by  counsel  and  made  various  objections  to  questionB 
put  by  the  plaintiff's  counsel,  and  proposed  various  questions 
on  his  part,  which  were  overruled  by  the  sheriff.  The  defend- 
ant objected  to  the  plaintiff's  proof  of  the  amount  of  wood 
cut ;  of  the  value  of  the  trees  when  standing  on  the  ground ; 
of  the  increased  price  or  expense  of  taking  the  wood  to  market 
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from  the  lot  instead  of  the  roadside  where  it  was  piled ;  of  the 
number  of  saw4og8  cut  from  the  lot;  of  the  difference  in 
quantity  of  wood  to  the  acre  between  the  east  and  the  west 
lots.  The  defendant's  objections  were  overruled  by  the  sheriff, 
and  in  some  instances  exceptions  were  taken.  The  defendant 
propounded  to  the  witnesses  these  qu^tions!  Whether  the 
land  upon  which  the  Wood  grew,  was  not  worth  more  with 
the  wood  cut  off,  than  with  the  wood  standing ;  what  it  was 
worth  to  clear  off  the  land  after  the  wood  was  off;  what  the 
wood  on  the  lot  would  have  been  Worth  standing,  until  the 
time  of  examination ;  whether  tnere  would  have  been  a  less 
quantity  of  wood  on  the  lot  if  l^t  Uncut  till  then ;  whether 
the  wood  would  not  have  been  worth  less  per  cord  if  left 
standing  until  then ;  whether  the  lot  Was  then  fenced ;  what 
it  was  worth  to  fence  the  lot ;  what  Was  the  relative  value  of 
the  farm  with  this  wood  cut  off  and  standing ;  whether  the 
farm  had  not  been  improved  in  value  by  the  cutting  off  this  wood 
and  cultivating  the  land;  how  many  acres  of  wood  were 
left  standing  upon  the  farm ;  whether  the  defendant  had  not 
made  considerable  fence  on  the  farm ;  whether  he  had  repaired 
and  shingled  the  bam ;  whether  the  defendant  did  not  use 
the  chestnut  timber  for  fencing.  These  several  questions  were 
all  overruled  by  the  sheriff,  on  the  plaintiff's  objection  thereto, 
and  the  defendant  in  some  instances  excepted.  The  defend* 
ant  offered  to  show,  by  the  plaintiff's  witnesses,  that  there 
were  thirty  acres  of  wood  left  standing  on  the  farm,  and  that 
this  was  a  sufficient  quantity  for  a  farm  of  the  size  in  question. 
The  plaintiff  objected  to  the  evidence,  and  the  sheriff  excluded 
the  same.  The  sheriff's  jury  assessed  the  plaintiff's  single 
damages,  occasioned  by  the  waste  done,  at  $800.  The  de- 
fendant also  aUeged,  on  information  and  belief,  that  the  plaint- 
iff's father,  on  his  behalf,  procured  and  furnished  to  the  jurors 
their  dinners  and  other  entertainment  during  the  taking  of  the 
inquisition.  This  was  peremptorily  denied  on  the  part  of  the 
plaintiff.  The  plaintiff  now  moved,  at  special  term,  for  leave 
to  enter  judgment,  that  the  plaintiff  recover  the  places  wasted, 
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doBcribed  in  the  complaint,  and  treble  the  damages  found  bjr 
the  jury  of  inquiry,  besides  costs  of  the  action.  The  defendant 
opposed  the  applications,  and  made  upon  affidavits  a  counter 
motion  ^^that  the  inquisition  made  and  returned  by  the  sheriff 
of  Columbia  county  be  set  aside,  and  for  such  other  or  farther 
order  as  to  the  court  may  appear  proper/'  These  affidavits 
set  forth  simply  the  proceedings  on  taking  the  inquisition  and 
the  fact  of  entertainment  furnished  to  the  jurors^ 

A,  Bingham  J  for  the  defendants 

s 

A.  Hough,  for  the  plaintiff 

HoaSBOOH,  J.  In  disposing  of  the  motion  to  set  aside  the 
inquisition,  I  do  not  propose  to  consider  the  objection,  taken 
on  the  argument,  that  a  writ  of  inquiry  in  a  case  of  this  kind 
was  not  a  proper  remedy,  nor  that  it  was  not  in  proper  form. 
These  objections  are  not  taken  in  the  moving  papers,  either  in 
the  affidavits  or  notice  of  motion,  and  I  regard  it  as  a  very 
salutary  as  well  as  a  well  established  rule,  that  irregularitieB 
complained  of  must  be  brought  to  the  notice  of  the  adverse 
party,  to  the  end  that  he  may  have  an  opportunity  to  answer 
the  same.  This  is  indeed  one  of  the  standing  rules  of  the 
court.  {Bule  25.  Boche  v.  Ward,  7  How.  Pr,  Bep.  416. 
Mann  v.  Brooks,  Id,  457,  Baxter  v.  Afnold,  9  id,  445. 
Bowman  v.  JShddon,  5  Sand/,  660.) 

Nor  do  I  propose  to  consider  the  question  whether  this  ap- 
plication for  relief  on  the  merits  is  made  in  precisely  the  right 
shape  in  other  respects.  A  special  non-^enumerated  term 
seems  scarcely  the  proper  place  for  disposing  of  questions  of 
testimony  affecting  the  merits  of  the  action ;  nor  does  it  seem 
to  me  that  the  matter  should  be  presented  on  conflicting  affi- 
davits, throwing  upon  the  court  the  necessity  of  deciding  what 
proceedings  on  the  merits  in  fact  took  place  before  the  shedff 's 
jury,  as  well  as  deciding  upon  the  legal  propriety  of  them. 
The  case  is,  or  should  be,  I  think,  a  calendar  cause,  brought  up 
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on  facts  preyiously  settled.  Bat  as  no  objection  was  taken  on 
this  gronnd,  and  the  practice  does  not  appear  to  be  very  well 
established,  and  the  motion  was  in  fact  made  at  a  special  term 
proper  where  the  canse  might  have  been  and  perhaps  was  upon 
the  calendar,  I  shall  examine  the  case  on  its  merits. 

The  technical  action  of  waste  is  abolished,  and  an  action  ac- 
cording to  the  forms  of  pleading  provided  for  by  the  code  sub- 
stituted in  lieu  thereof.  ((7ode,  §  450.)  This  substituted  action, 
I  think,  the  plaintiff  intended  to  institute.  The  gist  of  the 
complaint  is  for  intentional  and  malicious  injury  to  the  estate 
and  inheritance  of  the  plaintiff^  and  the  allegation  is,  of  great 
injury  to  the  plaintiff's  estate  and  inheritance,  and  that  such 
injury  equalled  the  value  of  the  defendant's  estate  in  the  prem- 
ises ;  and  the  judgment  sought  is  not  simply  damages,  but  a 
forfeiture  of  the  defendant's  estate,  and  his  eviction  from  the 
premises.  The  writ  of  inquiry  commands  the  sheriff  to  go  to 
the  places  wasted  and  inquire  of  the  waMe  done,  and  of  the 
damages  occasioned  thereby.  The  plaintiff's  notice  of  motion 
upon  the  inquisition  returned  is  for  judgment  that  the  plaintiff 
recover  the  places  wasted  and  treble  damages,  besides  the  costs 
of  the  action.  The  pleader  has  evidently  sought  to  bring  the 
case  within  the  operation  of  sections  450,  451  and  452  of  the 
code,  and  to  obtain  the  benefit  of  the  stringent  remedies  which 
were  heretofore  authorized  in  an  action  of  waste.  (2  jS.  8. 
334,  335.) 

It  becomes  therefore  a  very  appropriate  inquiry  in  ascertain- 
ing the  damages  which  the  plaintiff  has  sustained,  what 
amount  of  waste  has  been  committed ;  for  the  jury  are  ^^  to 
inquire  of  the  waste  done"  and  of  course  of  its  nature  and 
extent,  "  and  of  the  damages  occasioned  thereby"  The 
amount  of  damages  is  a  leading  if  not  the  exclusive  subject  of 
inquiry,  although  I  think,  notwithstanding  the  defendant  has 
Buffered  a  de&ult,  the  sheriff's  jury  are  also  to  inquire  of  the 
waste  done,  and  in  so  doing  to  designate  the  place  wasted. 
Now  in  determining  the  plaintiff 's  damages,  they  must  neces- 
sarily inquire  how  far  the  acts  of  the  defendant  have  injured 
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the  plaintiff's  estate  and  inheritance ;  for  such  are  the  all^a^ 
tions  in  the  complaint,  and  such  is  the  proper  inquiry  in  ascer- 
taining what  is  waste.  (Kidd  v.  Dennistonf  6  Barb,  9.)  In 
prosecuting  that  inquiry,  they  are  not  limited  to  the  value  or 
market  price  of  the  wood  and  timber  actually  cut  and  removed. 
That  may  be,  and  probably  is,  a  legitimate  subject  for  the  jury 
to  consider ;  but  I  think  they  may  and  should  also  consider 
the  effect  which  the  cutting  off  of  the  wood  and  timber  has 
had  upon  the  place  alleged  to  be  wasted,  and  perhaps  upon 
the  residue  of  the  farm.  For,  the  relief  which  the  plaintiff 
seeks  is,  not  only  the  forfeiture  of  the  defendant's  estate,  and 
his  eviction  from  the  premises,  but  treble  the  damages  occa- 
sioned by  the  waste  done.  Occasioned  to  what  ?  to  whom  ? 
Occasioned  to  the  plaintiff  as  the  owner  of  the  entire  premises ; 
occasioned  by  the  defendant  as  the  occupant  of  the  entire 
premises  and  having  a  right  to  the  uae^  benefit  and  occupancy 
of  the  same  during  his  life.  The  damages  to  the  jpZoce  wasted 
are  not  necessarily  and  exclusively  the  value  of  the  wood  and 
timber  removed,  but  the  solid  and  permanent  injury  to  the 
inheritance.  It  is  very  clear  that  the  owner  of  the  life  estate 
may  cut  wood  and  timber  for  the  necessary  reparation  of  the 
fences,  buildings  and  erections  upon  the  farm,  and  for  Aiel ; 
and  it  is  held  that  he  may  clear  so  much  of  the  land  from 
wood  as  shall  be  necessary  or  judicious,  in  the  exercise  of  good 
husbandry,  to  adapt  it  for  cultivation  and  other  agriculttiral 
purposes.  (2  jB.  8.  336,  7.  Kidd  v.  Dennisonj  6  Barb.  9. 
Livingston  v.  Reynolds^  26  Wend,  115.    2  fltZZ,  157.) 

If  this  view  of  the  case  be  correct,  then  several  of  the  quea- 
tions  propounded  by  the  defendant's  counsel  were  improperly 
overruled ;  especially  such  as  related  to  the  comparative  value 
of  the  land  with  the  wood  on,  or  the  wood  off;  whether  the 
wood  would  not  have  depreciated  in  value  if  it  had  been  per- 
mitted to  stand ;  how  many  acres  of  wood  land  were  left  stand- 
ing on  the  farm ;  whether  the  defendant  had  not  devoted  a 
considerable  quantity  of  the  wood  or  timber  to  the  reparation 
of  the  buildings  and  fences  on  the  farm.    These  and  other 
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qaestions  seem  to  me  to  have  been  improperly  overraled^  becatiBe 
they  were  proper  and  important  subjects  for  the  consideration 
of  the  jury  in  fixing  their  estimate  of  damages.  It  is  not  es- 
aential  to  decide  that  they  were  vital  or  conclusive :  they  were 
not  so— but  they  were  legitimate  and  material.  The  plaintiff's 
counsel  seems  to  have  tried  the  case  in  the  same  way  as  if  the 
jury  were  assembled  simply  to  assess  the  value  of  the  wood 
and  timber  cut  and  removed.  The  case  is  not  one  of  that 
character.  The  errors  above  referred  to  may  be  fairly  con- 
cluded to  have  had  a  material  bearing  on  the  final  result.  And 
therefore,  without  determining  whether  the  same  strict  rules 
ought  to  apply  before  a  sheriff's  jury  as  on  an  ordinary  trial, 
in  regard  to  the  effect  of  the  rejection  of  competent  testimony, 
the  inquisition  should  be  set  aside,  to  the  end  that  these  errors 
may  be  avoided  on  a  rehearing. 

This  being  so,  the  plaintiff's  motion  for  judgment  to  recover 
the  place  wasted,  and  treble  damages,  ought  not  to  be  granted. 
It  is  unnecessary,  therefore,  to  discuss  in  detail  the  defendant's 
objections  to  the  confirmation  of  the  inquisition  and  judgment 
thereon.  It  may  not  be  improper,  perhaps,  to  say,  that  if 
there  were  no  other  objections  to  such  a  judgment,  the  omis- 
sion  to  establish  that  the  injury  to  the  plaintiff's  estate  is 
equal  to  the  value  of  the  defendant's  estate,  or  unoccupied 
term,  seems  to  present  an  insuperable  objection  to  granting  the 
judgment  asked  for  (Codcy  §  452.)  I  do  not  think  this 
allegation  in  the  plaintiff's  complaint  is  admitted  by  the 
default. 

The  motion  to  set  aside  the  inquisition  must  be  granted ; 
the  motion  for  judgment  must  be  denied ;  each  with  costs  to 
abide  the  event. 

[Albast  Spboial  Tbbv,  January  11, 1868.    Ebgeboom,  Jnstioe.] 
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"  26b       416       A  deTisee  or  legatee  may  appeal  from  an  order  of  the  snrrogate,  admitting  a 
170  NT  '391  will  to  probate,  notwithstanding  he  was  one  of  the  persons  who  presented 

the  will  to  the  surrogate,  and  petitioned  for  its  probate. 
The  sale  and  conyeyance,  by  a  testator,  subsequent  to  the  execution  of  his 

will,  of  the  principal  part  of  a  farm  devised  therein,  will  operate  as  a  reyo- 

cation,  not  of  the  whole  will,  but  only  of  the  deyise,  to  the  extent  that  the 

testator  has  divested  himself  of  the  property  devised. 
The  proceeds  of  the  land  thus  sold,  if  in  the  hands  of  the  testator  at  the  time 

of  his  death,  will  pass,  with  the  residue  of  his  personal  estate,  to  the  persona 

to  whom  that  estate  was  bequeathed. 

THIS  was  an  appeal  from  an  order  of  the  surrogate  of  Ulster 
county,  admitting  to  probate  the  last  will  and  testament  of 
William  Vandemark,  deceased.  The  will  bears  date  the 
eleventh  day  of  June,  1851,  and  was  executed  in  due  form  of 
law.  By  the  will,  the  testator  devised  to  his  son,  James 
Vandemark,  the  appellant,  a  part  of  a  farm  called  the  Embree 
place,  worth,  as  appears  from  the  testimony  in  the  case,  about 
$2000,  and  charged  it  with  the  payment  of  f  100  each  to  his 
two  daughters,  Maria  and  Rebecca.  Some  two  years  after 
the  will  was  executed,  the  testator  sold  and  conveyed  the 
whole  of  the  premises  thus  devised,  with  the  exception  of 
about  12  or  15  acres,  worth  about  fifteen  or  twenty  dollars 
per  acre. 

The  testator  also  devised  to  his  son,  Charles  C.  Vandemark, 
the  respondent,  his  homestead  &rm,  worth,  it  appears,  from 
$2500  to  $3000,  and  charged  it  with  the  payment  of  $100  to 
his  daughter  Cornelia.  He  also  devised  to  another  son,  John 
W.  Vandemark,  another  farm  in  Marbletown,  worth  about 
$2500,  and  a  small  piece  of  land  besides,  containing  about 
twelve  acres.  He  charged  this  devise  with  the  payment  of 
$100  to  his  son,  Martin  Vandemark.  He  devised  to  his  three 
daughters,  Maria,  Eebecca  and  Cornelia,  a  wood  lot  in  Mar- 
bletown Commons.  This  lot  he  subsequently  sold  and  con- 
veyed for  $300.  Another  piece  of  land,  called  the  Chambers 
lot,  he  divided  into  three  equal  parts,  and  devised  one  part  to 
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each  of  his  sons,  Charles,  John  and  Martin.  The  part  de- 
vised to  Charles  was  suhsequently  sold  and  conveyed  by  the 
testator.  The  testator  gave  his  personal  property  to  his  sons, 
Charles  and  John,  to  be  equally  divided  between  them. 

The  testator  also  purchased,  on  the  12th  of  January,  1852, 
a  lot  containing  27  acres,  for  which  he  paid  $810,  and  which 
he  owned  at  the  time  of  his  death.  He  died  on  the  3d  day 
of  November,  1855,  leaving  a  widow  and  six  children  surviv- 
ing, and  also  a  grandson,  the  son  of  his  deceased  daughter 
Maria.  The  will  was  presented  for  probate  by  his  sons, 
James  Yandemark  and  Charles  C.  Yandemark,  the  executors 
named  therein.  Bebecca,  the  wife  of  Daniel  Wager,  Come<- 
lia,  the  wife  of  William  H.  Eeator,  and  Martin  Yandemark, 
opposed  the  probate  of  the  will,  chiefly  on  the  ground  of  rev- 
occUion,  The  surrogate,  after  hearing  the  proofs  and  all^a- 
tions  of  the  parties,  made  an  order,  on  the  5th  of  February, 
1856,  admitting  the  will  to  probate.  From  this  order,  James 
Yandemark  appealed  to  this  court 

JS.  Coakcy  for  the  appellant 

J.  K.  Porter y  for  the  respondent. 

By  the  Courty  Habbis,  J.  The  appellant,  James  Yande- 
mark, presented  the  will  to  the  surrogate,  and  was  a  petitioner 
for  its  probate.  It  is  insisted  that  he  cannot  appeal  from 
the  order  made  upon  his  own  application.  But  this  objection 
is  untenabla  The  statute  provides  that,  after  any  will  has 
been  proved  before  the  surrogate,  any  devisee  or  legatee 
named  therein,  or  any  heir  or  next  of  kin  to  the  testator, 
may,  within  three  months  thereafter,  appeal  from  the  deds- 
ioiL  (2  B.  S.  66,  §  55.)  This  provision  is,  of  course,  suflBl- 
ciei?^  broad  to  authorize  this  appeal,  even  though  the 
iut  was  c^  petitioner  for  probate, 
"eble  attempt  was  made,  upon  the  hearing  before  the 
i  te,  to  show  the  incapacity  of  the  testator,  but  the 
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ground  upon  which  the  appellant  relies  to  reverse  the  decis- 
ion of  the  surrogate  is,  the  changes  which  were  made  in  th© 
property  of  the  testator  between  the  time  of  making  the 
will  and  his  death.  It  is  undoubtedly  true,  that  by  the  sale 
of  the  Erabree  farm,  which  had  been  devised  to  the  appellant, 
he  has  been  nearly  disinherited.  The  interests  of  other  par- 
ties have  been  affected,  some  for  the  better  and  some  for  the 
worse,  but  none  so  seriously  as  those  of  the  appellant  The 
daughters  of  the  testator  are  deprived,  for  the  most  part,  of 
what  he  intended,  when  he  made  his  will,  they  should  receive. 
But  they  are  partially,  perhaps  fully,  compensated,  by  being 
made  heirs,  with  their  brothers,  of  the  piece  of  land  purchased 
after  the  will  was  executed.  The  principal  hardship  fells 
upon  the  appellant.  The  most  of  the  land  devised  to  him 
was  sold,  and  the  proceeds,  being  personal  property,  have 
probably  gone  to  increase  the  amount  to  be  received  by  his 
brothers,  Charles  and  John,  to  whom  the  personal  estate  was 
bequeathed. 

But,  however  willing  we  might  be  to  see  the  will  annulled, 
and  what  might  seem  to  us  a  more  equitable  distribution  of 
the  property  take  place,  it  is  not  the  province  of  this  court  to 
interfere.  The  will  was  executed  in  due  form  of  law,  and  by 
a  competent  testator.  I  am  not  aware  that  a  mere  alteration 
of  the  estate  has  ever  been  allowed  to  work  a  revocation  of  the 
whole  will.  The  doctrine  of  implied  revocation  had,  indeed, 
been  carried  so  far,  in  respect  to  specific  devises,  that  the  1^- 
islature,  in  the  revision  of  our  statutes  in  1830,  thought  fit 
to  interpose,  and  to  define  the  cases  in  which  it  should  be  al- 
lowed to  operate.  (2  E,  8.  64,  §§  46  to  48.)  Now,  a  change 
in  the  property  of  the  testator,  subsequent  to  the  execution 
of  his  will,  operates  as  a  revocation  of  the  devises  in  the  will, 
just  so  far  as  the  alteration  in  the  property  has  had  the  effect 
to  place  it  beyond  the  operation  of  the  provisions  of  the  will, 
and  no  further.  In  Adams  v.  Winne,  (7  Paige,  97,)  a  tes- 
tator had  devised  certain  portions  of  his  real  estate  to  his  two 
sons,  and  certain  other  portions  to  his  two  daughters.     Sub- 


ALBANY— MAY,  1857.  41f 


Simmons  v.  McElwain. 


aeqtientlj,  he  sold  a  part  of  the  real  estate  devised  to  his 
daughters,  and  received  for  a  part  of  the  consideration,  a  bond 
secured  by  a  mortgage  upon  the  same  premises.  It  was  held 
that  the  sale  and  conveyance  of  the  lot  operated,  pro  tatUo, 
as  a  revocation  of  the  devise.  The  will,  itself,  took  effect, 
and  the  bond  and  mortg^e,  which  had  been  substituted  for 
the  lot  devised,  passed  to  the  children  of  the  testator  under  a 
residuary  provision.  (See  also  Beck  v.  McGiUiSy  9  Barb.  52.) 
So,  in  this  case,  the  sale  and  conveyance  of  the  principal  part 
of  the  farm  devised  to  the  appellant  operated  as  a  revocation, 
not  of  the  whole  will,  but  of  the  devise  contained  in  the  will, 
to  the  extent  that  the'  testator  had  divested  himself  of  the 
property  devised  The  proceeds  of  the  land  thus  sold,  if  in 
the  hands  of  the  testator  at  the  time  of  his  death,  passed, 
with  the  residue  of  his  personal  estate,  to  those  children  to 
whom  that  estate  had  been  bequeathed.  There  was  nothing 
in  these  changes  which  could  have  the  effect  to  revoke,  or  in 
any  way  invalidate  the  will  itself.  The  order  of  the  surro- 
gate, therefore,  was  right,  and  should  be  affirmed  with  costs. 

[Albaxt  Gbvbbai.  Tbbx,  May  4  1857.     W,  B.  WHgU,  Ha/r^  and  (7<m2c2, 
Justices.] 


Simmons  vs.  HcElwaik. 

Although  a  deed  from  a  husband  to  his  wife  is  void  in  law,  yet  such  a  grant 
will  be  upheld  in  equity,  when  it  is  necessary  to  prevent  iqjostice. 

Where  the  wife,  in  good  faith,  and  for  a  Talnable  consideration  paid  ont  of  her 
separate  estate,  has  purchased  land  which  is  conveyed  to  her  by  her  hus- 
band, she  obtains  an  equitable  right  to  it,  which  a  court  of  equity  will  re- 
cognize and  protect 

Where  a  married  woman,  having  a  separate  estate,  proceeds  to  make  improve- 
ments upon  it,  and  fbr  that  purpose  employs  mechanics  to  ftimish  materials 
and  erect  a  dwelling-house,  the  debt  thus  contracted  is  her  debt,  and  not 
that  of  the  husband,  and  he  cannot  be  compelled  to  pay  it 
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"Nor  will  a  convef  ance  of  the  property,  by  the  wife,  to  her  hiuhaiid,  cany  with 
it  an  obligation  to  pay  her  debts.  The  property  itself  may  be  charged,  In 
his  handSi  but  there  is  no  personal  liability,  on  his  part 

THIS  was  an  appeal  from  a  judgment  on  the  report  of  a 
referee.  The  action  was  hroug^t  to  recover  three  several 
demands:  one  in  favor  of  George  Lawrence,  amounting  to 
$264.50,  for  carpenter's  work  in  biiilding  a  house ;  another  in 
favor  of  Wolford  and  Stephenson,  amounting  to  $297.56,  for 
mason's  work  on  the  same  house,  and  the  other  in  favor  of 
Thomas  W.  Blatchford,  amounting  to  $58,  for  a  physician's 
bill.  All  these  demands  had  been  assigned  to  the  plaintiff 
before  this  action  was  brought.  After  issue  had  been  joined, 
and  before  trial,  the  defendant  offered  to  allow  the  plaintiff  to 
take  judgment  against  him  for  $62,  which  offer  was  not  a<^- 
cepted.  The  cause  was  referred  to  Isaac  Edwards,  Esq.,  aa 
sole  referee. 

The  facts  established  upon  the  trial  are  as  follows :  the  de- 
fendant was  married  to  Janette  Cook,  in  May,  1850.  At  the 
time  of  the  marriage,  the  wife  had  a  separate  estate  in  the 
hands  of  her  brother,  Samuel  G.  H.  Cook,  to  the  amount  of 
about  $600.  Soon  after  the  marriage,  the  defendant  pur- 
chased about  eight  acres  and  a  half  of  land  near  the  village  of 
Cohoes,  and,  on  the  20th  of  June,  1851,  he  conveyed  directly 
to  his  wife,  by  deed,  two  acres  of  this  land,  for  which  he  re- 
ceived from  her  brother  $400.  In  September  following,  Mrs. 
McElwain  entered  into  a  written  contract  with  Lawrence,  by 
which,  for  certain  stipulated  prices,  he  agreed  to  frimish  ma- 
terials and  do  the  carpenter's  work  in  building  a  house  upon 
the  land  conveyed  to  her  by  her  husband.  About  the  time 
this  contract  was  made,  Mrs.  Janette  C.  Huntington,  with 
whom  Mrs.  McElwain  had  resided  before  her  marriage,  placed 
in  the  hands  of  her  brother,  Mr.  Cook,  $1600,  subject  to  the 
order  of  Mrs.  McElwain,  and  to  be  paid  out  for  the  work  done 
and  materials  furnished  in  building  the  house.  The  payment 
of  this  money  was  secured  to  Mrs.  Huntington  by  a  mortgage 
upon  the  premises,  executed  by  the  defendant  and  his  wife. 
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The  work  pelformed  by  Lawrence,  and  the  materialB  fur- 
nished by  him  under  his  contract,  amounted  to  $796.50,  of 
which  $535  was  paid  by  Mrs.  McElwain,  or  her  brother  for 
her,  as  the  work  progressed,  leaving  a  balance  of  $261.50 
unpaid. 

Wolford  and  Stephenson  also  performed  the  mason  work  in 
building  the  house,  under  a  contract  made  with  Mrs.  McEl- 
wain, she  at  the  time  informing  them  that  her  brother  was  her 
banker  and  that  she  had  a  fund  of  $2500  to  pay  for  building 
the  house.  Their  work  amounted  to  $1114.94,  the  whole 
amount  of  which  was  paid,  except  8297.56.  The  referee  also 
found  that  after  the  wotk  was  done,  the  defendant  proposed 
both  to  Lawrence  and  to  Wolford  and  Stephenson,  to  assign 
a  certain  debt  due  him  for  the  purpose  of  paying  these  bal*- 
ances,  but  no  such  arrangement  was  ever  made.  On  the  11th 
of  June,  1852,  Mrs.  McElwain  conveyed  the  premises,  by  deed, 
to  the  defendant,  and,  being  in  ill  health,  left  home  on  the 
same  day  for  the  sea  side  where  she  remained  during  the  sum- 
mer. In  September  she  returned  to  Troy,  where  she  remained 
until  February  following,  when  she  died.  The  defendant  has 
continued  in  the  possession  of  the  house  since  its  completion. 
Mrs.  McElwain  left  a  will  whereby  she  devised  and  bequeathed 
an  her  estate  to  her  brother> 

The  bill  for  medical  services,  assigned  to  the  plaintiff,  ac- 
crued during  the  illness  of  Mrs.  McElwain,  in  Troy.  The 
referee  decided  that  the  defendant  was  liable  for  this  bill,  but 
not  for  the  balances  due  to  Lawrence  and  Wolford  and  Ste- 
phenson. The  report  was  in  favor  of  the  pluntiff  for  $67.14. 
This  amount  not  being  more  favorable  to  the  plaintiff  than 
the  offer  of  the  defendant,  the  latter  became  entitled  to  costs 
subsequent  to  the  offer.  The  costs  being  adjusted  betwem 
the  parties,  judgment  was  rendered  for  the  plaintiff  for  $59.22. 
From  this  judgment  the  plaintiff  appealed  to  the  general  term. 

M.  L  Townsend,  for  the  plaintiff 
<7.  H.  Reynolds  J  for  the  defendant 
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By  the  Courty  Habbib,  J.  It  is  true  that  the  deed  from 
the  defendant  to  his  wife,  was  void  in  law,  for  a  husband  can- 
not, during  coverture,  make  a  grant  or  conveyance  to  his  wife. 
But  such  a  grant  will  be  upheld  in  equity,  when  it  is  neces- 
sary to  prevent  injustice.  {See  Shepard  v.  Shepard,  7  John. 
Ch.  SI  J  and  cases  there  cited;  2  Kent^s  Com,  156.)  In  this 
case,  the  wife,  in  good  faith,  and  for  a  valuable  consideration, 
paid  out  of  her  separate  estate,  purchased  the  land  conveyed 
to  her.  She  thus  obtained  an  equitable  right  to  it,  which  a 
court  of  equity  will  recognize  and  protect. 

Having  thus  acquired  an  equitable  title  to  the  land,  she 
proceeded  to  make  improvements  upon  it,  and,  for  this  pur- 
pose, employed  mechanics  to  erect  a  house.  The  contracts 
she  made  with  them  were  for  the  benefit  of  her  own  separate 
estate.  In  undertaking  to  furnish  materials  and  perfonn  the 
work,  they  were  to  look  to  Mrs.  McElwain,  and  not  the  d^ 
fendant,  for  compensation.  The  debt  thus  contracted  was 
her  debt,  and  not  that  of  the  defendant  It  was  for  the  bene- 
fit of  her  estate,  and  not  his.  It  might  be  chaiged  upon  her 
separate  estate.  The  husband  incurred  no  personal  liability. 
(See  Stammers  v.  Macomh^  2  Wend.  454;  Dickerman  v. 
AbraJiaw^j  21  Barh.  561.) 

So  far  as  the  case  depends  upon  questions  of  fact,  these 
have  been  disposed  of  by  the  referee.  His  decisions  are  sup- 
ported by,  the  testimony.  Mrs.  McElwain  not  only  contracted 
for  the  work,  but  it  was  done  upon  the  credit  of  her  separate 
estate.  Nor  is  there  any  thing  in  the  case  which  required  the 
referee  to  find  that  the  defendant  ever  assumed  the  payment 
of  her  debt.  He  proposed  to  assign  certain  demands  in  order 
to  provide  the  means  of  payment^  but  this  proposition  was  not 
accepted,  and  no  obligation  to  pay  the  debt  can  be  inferred 
from  it. 

Nor  did  the  re-conveyance  of  the  property  by  Mrs.  McEl-. 
wain  to  her  husband,  carry  with  it  an  obligation  to  pay  her 
debts.    The  property  itself  might  be  charged  in  his  hands, 
but  there  was  nothing  in  the  transaction  which  could  create  a 
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personal  liability.  Upon  the  whole,  I  think  the  case  has  been 
correctly  decided  by  the  referee.  The  judgment  should  there- 
fore be  affirmed.  The  costs  to  which  the  defendant  will  be 
entitled  on  this  appeal  will  probably  exceed  the  amount  of  the 
judgment  recovered  by  the  plaintiff.  If  so,  these  costs  should 
be  applied  to  satisfy  that  amount,  and  the  defendant  should 
have  judgment  only  for  the  excess. 

[Albaht  Qemxraj,  Tbbv ,  May  4, 1857.     W.  B,  WrigM,  Horru  and  Qcuid, 
Justices.] 


Gabdkeb  V8.  The  Mayor  &c.  of  thb  City  of  Tboy. 

>  ^  Where  a  municipal  corporation  had  undertaken,  by  means  of  an  assessment 
and  salOi  to  create  in  themselves  a  certain  term  or  interest  in  land,  and, 
assuming  that  they  had  succeeded  in  doing  so,  they  sold  such  term  or  inter- 
est to  the  plaintiff,  and  it  afterwards  turned  out  that,  owing  to  a  defect  in 
the  proceedings,  no  such  term  or  interest  was'  ever  created ;  HM  that  an 
action  would  lie,  in  favor  of  the  plaintiff,  to  recover  bac]c  the  consideration 
money  paid  by  him ;  not  on  the  groimd  of  a  failure  of  title,  but  because 
the  thing  he  purchased  never  had  an  existence. 
Uiider  such  circumstances,  the  parties  being  mutually  mistaken  as  to  the  facts, 
although  there  be  no  fraud,  the  contract  may  be  rescinded,  on  the  ground 
hat  the  subject  of  the  contract  had  no  existence. 

THIS  was  an  appeal  from  a  judgment  on  the  report  of  a 
referee.  The  facts,  as  they  appear  in  the  report  of  the 
referee,  are  as  follows :  The  common  council  of  Troy  had  in- 
stituted proceedings  for  opening  a  section  of  North  Fourth 
street,  in  that  city,  and  made  an  lEissessment  upon  certain 
lands,  for  the  expenses  of  the  proceedings.  Among  other 
lands  assessed,  was  the  following :  ^'  Stephen  Boss,  lot  E. 
and  part  of  lot  D.,  500  feet,"  assessed  to  pay  $520.  The 
Assessment  was  returned  and  confirmed  by  the  common  coun- 
cil, on  the  28th  of  July,  1836.  The  assessment  not  having 
been  paid,  the  premises  were  sold  on  the  4th  day  of  Febru- 
ary^ 1842,  and  bid  off  in  the  name  of  James  A.  Zander,  the 
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city  commissioner,  for  the  benefit  of  the  defendants.  A  dec- 
laration of  sale  was  executed,  in  which  the  proceedings  were 
recited,  and  it  was  stated  that  the  premises,  described  in  the 
assessment  as  being  lot  E.,  and  part  of  lot  D.,  500  feet,  as- 
sessed to  Stephen  Boss,  had  been  purchased  by  James  A. 
Zander  for  the  term  of  1800  years.  On  the  Slst  of  October, 
1846,  Zander,  at  the  request  of  the  city  attorney,  released  to 
the  plaintiff  all  his  right  and  title  to  the  lots  conveyed  to 
him  by  the  declaration  of  sale.  There  were  no  covenants  of 
title  in  the  deed.  Zander  had  no  interest  in  the  sale.  He 
was,  in  fact,  ignorant  that  the  premises  had  been  struck  off 
in  his  name,  until  he  was  applied  to  for  the  purpose  of  having 
the  release  executed.  The  plaintiff  paid  to  the  defendants 
$409.58,  as  the  consideration  of  the  release. 

This  action  was  brought  to  recover  back  the  money  paid  to 
the  defendants,  on  the  ground  that  the  assessment  and  subse- 
quent proceedings,  in  respect  to  the  premises  in  question,  were 
void.  The  referee  decided  that  the  assessment  was  void  by 
reason  of  the  uncertainty  and  vagueness  of  the  description  of 
the  premises,  and  that  the  sale  was  also  void.  The  referee 
also  decided  that  although  the  assessment  and  sale  were  void, 
the  plaintiff  could  not  recover  in.  this  action,  there  being  no 
proof  of  any  fraud  in  the  sale  by  the  defendant  to  the  plain- 
tiff, nor  any  covenant  for  title,  either  in  the  declaration  of 
sale  or  the  release  of  Zander.  Judgment  was  accordingly 
rendered  in  favor  of  the  defendant.  From  this  judgment  the 
plaintiff  appealed. 

J.  H,  Reynolds  and  D,  Oardner^  for  the  plaintiff. 

O.  Stow,  for  the  defendants. 

By  the  Court,  Harris,  J.  The  plaintiff  agreed  to  pur- 
chase of  the  defendants  the  term  which  they  believed  they 
had  in  the  premises  described  in  the  declaration  of  sale,  by 
virtue  of  the  assessment  and  sale.  For  this  term  he  paid 
the  stipulated  price,  believing  that  he  should  thereby  acquire 
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the  interest  mentioned  in  the  declaration  of  Bale.  The  par- 
ties were  mntuaUy  mistaken.  The  defendants  had  no  inter- 
est in  the  premises  to  sell,  and;  of  course,  the  plaintiff  acquired 
nothing  by  his  purchase.  There  was  no  fraud  in  the  case. 
It  was  a  mere  mistake  of  fact.  The  assessment  was  void,  and 
of  course  the  defendants  had  no  authority  to  seU.  They  did 
not  know  this,  and  were  therefore  not  chargeable  with  firaud« 
The  plaintiff  was  equally  ignorant  when  he  purchased.  A 
contract  made  under  such  circumstances  may  be  rescinded,  on 
the  ground  that  the  subject  of  the  contract  had  no  existence 
at  the  time  the  contract  was  made.  There  was,  in  fact,  no 
such  term  or  interest  as  that  described  in  the  declaration  of 
sale  and  the  release  to  the  defendants. 

The  case  cannot  be  distinguished,  in  principle,  from  that 
of  Martin  v.  McCormick^  (4  Selderiy  331.)  In  the  latter 
case,  Martin  was  the  owner  of  a  house  and  lot  in  the  city 
of  New  York.  The  property  was  sold,  by  order  of  the  cor- 
poration of  New  York,  for  taxes  chargeable  upon  it,  and  upon 
the  sale  the  defendant  became  the  purchaser.  The  plaintiff 
made  an  attempt  to  redeem  the  property,  but  was  informed 
by 'the  comptroller,  and  also  by  the  defendant,  that  his  re- 
demption was  too  late.  His  money  was  accordingly  refunded 
to  him,  and  he  entered  into  a  negotiation  with  the  pturchaser, 
and  finally  took  from  him  a  conveyance  of  his  term,  and  paid 
him  therefor  $1800.  At  the  time  of  the  transaction,  both 
parties  believed  that  the  time  for  redemption  had  expired, 
but  it  was  subsequently  ascertained  that  when  Martin  offered 
to  redeem,  the  title  of  the  purchaser  had  not  become  abso- 
luta  Under  these  circumstances,  he  brought  his  action  to 
recover  back  his  money,  on  the  ground  that  it  had  been  paid 
under  a  mistake  of  fact.  The  action  was  sustained.  The 
court  say,  '^  the  term  which  was  the  subject  of  the  contract, 
contrary  to  the  supposition  of  both  parties,  had  no  existence, 
and  in  all  that  class  of  cases  where  there  is  mutual  error, 
as  to  the  existence  of  the  subject  matter  of  the  contract,  a 
rescission  may  be  had.'' 

Vol,  XXVI.  54 
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A  jBtill  stronger  case  is  found  in  Hitchcock  v.  Oiddinga^ 
(4  Price,  135.)  The  defendant,  claiming  to  be  the  owner 
of  a  remainder  in  fee  in  certain  real  estate,  had  sold  to 
the  plaintiff  a  moiety  for  £5000,  for  which  he  had  taken 
his  bond.  The  sale  had  originated  with  the  plaintiff  himself, 
who  wished  to  purchase  the  whole  of  the  defendant's  intereet, 
but  he  had  refused  to  sell  more  than  half  The  plaintiff,  at 
the  time  he  purchased,  was  apprised  of  the  possibility  that 
the  defendant's  interest  might  have  been  extinguished  by  a 
common  recovery  suffered  by  the  owner  of  the  previous 
estate,  but  he  insisted  on  making  the  purchase.  After  the 
transaction  was  completed,  it  was  discovered  that  such  a  re- 
covery had  been  suffered,  and  that  the  estate  of  the  defendant 
had  thereby  been  destroyed.  The  plaintiff  brought  his  action 
to  have  his  bond  canceled,  and  the  money  he  had  paid  re- 
funded, upqn  the  ground  that,  at  the  time  of  the  purchase, 
the  defendant  had  nothing  to  sell.  Richards,  Ch.  Baron, 
before  whom  the  case  was  brought  for  decision,  said  :  "  A  con- 
tingency may  certainly  be  sold  on  a  speculation,  but  not  such 
as  was  sold  here.  There  was  not  even  a  contingency  sold  here. 
It  was  not  selling  an  interest  subject  to  a  chance,  for  the  de- 
fendant had  no  interest  at  all  to  which  a  chance  could  attach." 
The  plaintiff  had  a  decree  that  his  bond  be  canceled  and  the 
money  he  had  paid  refunded. 

It  is  true  that  in  this  case  the  declaration  of  sale  furnished, 
upon  its  face,  the  evidence  that  the  defendants,  at  the  time 
they  sold  to  the  plaintiff,  had  no  interest  in  the  land.  The 
description  was  such  as  to  show  that  the  assessment  was  ille- 
gal. But  I  am  unable  to  see  how  this  fact  can  avail  the 
defendants  as  a  ground  of  defense,  any  more  than  the  fact 
that,  in  Hitchcock  v.  Giddings,  the  plaintiff,  at  the  time 
of  making  his  purchase,  was  apprised  of  the  possibility 
that  legal  proceedings  might  already  have  been  had,  which 
would  entirely  destroy  the  title  he  was  purchasing.  In 
both  cases,  the  parties  were  alike  ignorant  of  the  fact  that 
the  vendor  had  no   title.     And  yet,   in    both    cases,    the 
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fact  existed,  and  might  have  been  discovered-^in  the  one  case, 
by  examining  the  proceedings  for  the  recovety,  ahd  in  the 
other,  by  examining  the  proceedings  upon  the  assessment. 
The  foundation  of  each  action  is  still  the  same.  It  is,  that 
the  defendants  undertook  to  sell  something,  when  really  they 
haii  nothing  to  sell.  The  thing  intended  to  be  sold  had  no 
existence,  and  where  that  is  the  case,  there  call  be  no  con* 
tract  of  sale.  (See  2  Kent's  Com.  468 ;  1  Story's  Eq,  Jur, 
§§  142,  143.) 

Bonsted  v.  Vanderbilt,  (21  Barb,  26,)  was  decided  upon 
the  same  principle.  Vanderbilt  had  sold  to  Bonsteel  a  ticket, 
giving  him  the  right  to  be  carried  from  the  Isthmus  of  Panama 
to  San  Francisco,  on  the  steamship  North  America,  upon  her 
next  passage.  At  the  time  of  the  sal6,  that  vessel  had  been 
lost,  but  both  parties  were  ignorant  of  the  fact.  Under  these 
circumstances,  it  was  held  that  the  plaintiff  might  recover 
back  his  money,  on  the  ground  of  an  entire  failure  of  the  con- 
sideration for  the  purchase. 

The  same  rule  was  applied  in  the  case  of  The  Canal  Bank 
V.  The  Bank  of  Albany,  (1  Hill,  287.)  A  draft,  drawn  by 
the  Montgomery  County  Bank  upon  the  Canal  Bank,  payable 
to  the  order  of  one  Bentley,  had  been  abstracted  from  the 
post  office  and  put  in  circulation  with  the  forged  indorsement  of 
the  payee.  It  came  into  the  hands  of  the  Bank  of  Albany  for 
collection.  That  Bank  presented  it  to  the  Canal  Bank  and 
received  payment.  The  forgery  having  been  discovered,  the 
Canal  Bank  brought  its  action  to  recover  back  the  money.  It 
was  held  that  the  forgery  being  unknown  to  both  parties,  the 
money  had  been  paid  by  a  mutual  mistake  of  facts,  in  respect 
to  which  the  parties  were  alike  bound  to  inquire,  and  might 
be  recovered  back.  Cowen,  J.  said :  *'  The  defendants  have 
obtained  the  plaintiffs'  money  without  coKsidefation — ^not  as 
a  gift,  but  under  a  mistake.  For  the  very  reason  that  the 
parties  are  equally  innocent,  the  plaintiff's  have  the  right  to 
recover."     {See  Allen  v.  Hammondj  11  Peters,  63.) 

I  cannot  see  why  the  case  under  consideration  does  not  fall 


428  OASES  m  the  supreme  court. 

Qardner  v.  Mayor  d&c.  of  Troy. 

within  the  principle  of  these  cases.  The  defendants  claimed 
that  they  had  acquired  a  lien  upon  the  premises  mentioned  in 
the  declaration.  They  claimed  to  have  acquired  a  title  to  the 
pri^mises,  for  a  term  of  years^  hy  the  enforcement  of  their  lien. 
Tl^ey  produced  an  instrument,  executed  by  themselves,  ptir- 
porting  to  convey  such  a  term.  Belying  upon  this,  and  be- 
lieving that  the  defendants  were  the  owners  of  the  term  specified 
in  their  declaration,  the  plaintiff  became  the  purchaser  and 
received  a  transfer  of  the  declaration  of  sale.  The  defendants 
intended  to  sell,  and  the  plaintiff  intended  to  purchase^  an 
interest  in  the  land,  which  in  fact  did  not  exist.  It  now  ap- 
pears that  the  parties  were  equally  mistaken.  The  assessment 
and  sale  were  invalid,  and  the  defendants  had  no  interest  at 
all  in  the  premises.  The  plaintiff  purchased,  and  paid  his 
money,  under  the  mistaken  belief  that  he  was  acquiring  thereby 
a  valid  interest  in  the  land.  The  parties  being  thus  mistaken 
in  relation  to  the  very  existence  of  the  thing,  in  respect  to 
which  they  contracted,  "the  business,''  says  Fonblanque,  "is 
null  in  itself,  by  the  general  rules  of  contracting,"  and  the  con- 
sideration should  be  refunded.  (Fonb.  Eq,  4th  Am.  ed.  109.) 
I  am  aware  of  the  doctrine  that,  upon  the  sale  of  land,  the 
purchaser  must,  upon  failure  of  title,  look  to  his  covenants, 
and,  if  he  has  not  had  the  precaution  to  protect  himself  in 
this  way,  he  is  without  remedy^  But  I  do  not  regard  this 
as  a  case  of  the  failure  of  title.  It  is  rather  the  failure  of  the 
subject  matter  of  the  sale.  The  defendants  had  undertaken, 
by  means  of  an  assignment  and  sale,  to  create  in  themselves  a 
certain  term  or  interest  in  certain  land.  Assuming  that  they 
had  succeeded  in  doing  this,  they  undertook  to  sell  such  term 
or  interest  to  the  plaintiff  It  now  turns  out  that  no  such 
term  or  interest  was  ever  created.  The  plaintiff  complains, 
not  that  his  title  has  failed,  but  that  the  thing  he  purchased 
never  had  an  existence.  In  Martin  v.  McCormick.  the  de- 
fendant thought  he  had  acquired  an  absolute  title  to  the 
premises  for  one  hundred  years,  and  this  term  he  undertook 
to  sell.    It  turned  out  that  there  was  no  such  term.    It  was 
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regarded  by  the  court  of  appeals,  not  as  a  failure  of  title,  but 
as  a  mistake,  as  to  the  existence  of  the  subject  matter  of  the 
contract.  In  Hitchcock  y,  Oiddings^  the  subject  of  the  sale 
was  a  remainder  in  fee,  which,  at  the  time  of  the  contract,  did 
not  exist.  It  was  treated  by  the  court,  not  as  a  failure  of 
title,  but  as  a  mutual  misapprehension  of  the  psu'ties,  in  rela- 
tion to  the  thing  which  was  the  basis  of  their  contract.  So, 
in  this  case,  the  parties  dealt  with  each  other  upon  the 
assumption  that  a  term  or  estate,  in  the  premises  mentioned 
in  the  declaration  of  sale,  had  been  created  and  was  then  in 
existence.  This  was  a  mistake.  There  never  was  such  a 
term.  The  plaintiff  fiftiled  to  get  what  he  had  bargained  for : 
not  for  any  defect  of  title,  but  for  want  of  the  thing  itself.  It 
did  not  exist.  Under  such  circumstances,  the  defendants,  al- 
though they  executed  no  covenant  of  indemnity,  are  not  en- 
titled to  retain  the  money  they  received  of  the  plaintiff  as  the 
consideration  of  his  purchase. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

[Albavt  Gbvbbal  Tbbm,  May  4, 1857.     W,  B.  Wrighi,  Barrii  uid  ChM, 
Justices.] 


In  the  matter  of  the  application  of  D.   D.  Cokoveb  vs.    '   ^ma  Iss' 

Chables  Devlin.  .       ' 

Where  proceedings  were  commenced  before  a  Judge,  to  compel  the  delivery  of 
books  and  papers  by  a  public  oflQcer,  to  his  successor,  and  the  Judge  deter- 
mined that  the  applicant  was  entitled  to  the  relief  asked  for,  and  made  an 
order  to  that  effect,  after  which  a  common  law  ctrHorari  was  issued,  to  re- 
moYe  the  proceedings  into  the  supremo  court ;  Held  that  upon  the  serrioe 
of  the  eertiorari  upon  the  Judge,  the  proceedings  before  him  were  suspend- 
ed ;  and  that  it  would  therefore  be  improper  for  him  to  issue  the  wmrrantB 
to  euforoa  his  order. 
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THIS  was  an  application  for  warrants  to  enforce  an  order 
previously  made,  for  the  delivery  to  Mr.  Conover,  by 
Devlin,  of  the  books  and  papers  appertaining  to  the  office  of 
street  commissioner  for  the  city  of  New  York. 

Pe  ABODY,  J.  Proceedings  having  been  instituted  before  me, 
under  1  R.  S.  p.  125,  §  56,  to  compel  Mr.  Devlin  to  deliver  to 
Mr.  Conover,  the  books  and  papers  pertaining  to  the  office  of 
street  commissioner  of  the  city  of  New  Yot-k,  on  the  ground 
that  the  applicant  was  successor  to  the  office  to  which  they 
appertain,  and  the  parties  having  been  heard  from  day  to  day 
until  the  8th  day  of  July,  1857,  and  my  decision  having  been 
announced  on  that  day,  that  the  applicant  was  entitled  to  the 
relief  asked,  an  order  to  that  effect  was  accordingly  made,  re- 
duced to  writing,  and  signed  by  me  on  the  10th  day  of  said 
July.  That  order  was  served  on  the  respondent,  and  delivery 
of  the  papers  in  compliance  with  it  demanded,  which  was  re- 
fused. This  refusal  was  followed  by  an  application  for  the 
warrants  contemplated  by  the  act,  to  which,  by  my  decision 
embodied  in  the  order  1  had  determined,  he  was  entitled. 
Pending  this  application,  and  while  a  discussion  respecting 
the  effect  of  an  injunction  then  in  force,  restraining  the  appli- 
cant from  taking  into  his  possession  the  books  and  papers  was 
in  progress,  a  common  law  writ  of  certiorari  from  the  supreme 
court  wa«  served  on  me,  commanding  me  to  certify  to  that 
court  my  proceedings  in  the  premises.  The  injunction  has 
since  been  dissolved,  and  I  am  now  asked  to  issue  the  war- 
rants notwithstanding  the  certiorari. 

The  fact  that  this  writ  from  its  operation  suspends  the 
power  of  the  officer  to  whom  it  is  addressed  is  not  denied  by 
the  applicant,  but  on  the  contrary  it  is  admitted,  as  a  general 
proposition.  But  that  such  is  not  the  effect  in  this  particular 
case  is  insisted  on  several  grounds — some  of  which  seem  to 
arrange  themselves  under  the  following  heads : 

1.  It  is  said  that  this  proceeding,  in  its  nature,  being  sum- 
mary and  intended  to  confer  present  possession  merely,  not  to 
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determine  the  ultimate  rights  of  the  parties,  is  an  exception 
to  the  general  rule,  and  is  not  suspended  by  the  operation  of 
this  writ.  And  there  is  much  of  good  sense  in  the  suggestion 
that  such  a  proceeding  should  not  be  liable  to  be  suspended 
in  this  manner.  It  does  not  determine  the  ultimate  rights  of 
the  parties,  but  leaves  them  to  be  determined  in  a  more  grave 
and  formal  proceeding.  They  depend  on  the  right  to  the  of- 
fice, and  for  ascertaining  that,  ample  provision  was  made  be- 
fore. The  ancient  prerogative  writ  of  quo  warranto  gave 
contesting  clainants  a  mode  of  determining  controversies  re- 
specting office,  conclusive  in  its  nature  on  all  the  parties  in- 
terested. In  a  proceeding  by  that  writ  in  its  day,  as  since  in 
the  action  of  the  same  name,  the  sovereign  was  plaintiff,  while 
the  person  asserting  his  rights  to  the  office,  if  there  were  such  a 
claimant,  was  made  a  party  incidentally,  under  the  title  of  re- 
lator, and  in  fact  was  and  is  practically  plaintiff,  so  far  as  his  own 
rights  are  concerned ;  and  the  defendant,  who  was  called  on 
by  the  proceeding  to  show  by  what  authority  he  held  the  of- 
fice, if  unable  to  show  sufficient  warrant  in  law,  was,  in  obe- 
dience to  the  rights  of  the  plaintiff,  (and  the  qtiasi  plaintiff, 
if  he  was  deemed  entitled,)  ousted.  The  state  was  thus  fireed 
from  the  evil  of  an  unlawful  exercise  of  its  franchise  by  an  in- 
truder, and  a  vacancy  was  made  into  which  the  quasi  plain- 
tiff or  relator  was  inducted,  if  his  title  was  approved :  and  if 
not,  the  office  remained  vacant,  and  ready  for  the  occupation 
of  the  person  who  should  be  duly  selected  and  qualified  to  fill 
it.  The  right  to  the  office  being  thus  determined,  the  right 
to  the  books  and  papers  appertaining  to  it  followed  it  as  a 
necessary  consequence,  and  thus  in  a  grave  and  dignified  man- 
ner the  rights  of  the  parties  were  ascertained  and  declared^ 
and  afterwards  by  adequate  process  enforced. 

This  proceeding,  however,  was  not  thought  sufficiently 
speedy  to  answer  all  purposes,  and  accordingly,  to  supply  im- 
mediate and  urgent  necessities,  the  statute  under  which  I  am 
acting  was  enacted ;  by  which,  in  a  brief  and  summary  man- 
ner, on  a  decision  of  the  question  of  succession  in  fact,  merely. 
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the  incumbent  should  be  put  into  possession  of  the  books  and 
lepers  for  the  time  being.  Thus  until  the  title  could  be  ul- 
timately ascertained  by  the  only  conclusive  adjudication,  the 
person  in  and  exercising  the  functions  of  the  office  with  color 
of  title  should  be  placed  in  possession  of  the  books  and  papers 
incident  to  its  use. 

This  proceeding  under  the  statute  is  not  the  proper  one  to 
determine  the  title  to  the  office,  nor  to  confer  possession  of  it, 
and  when  resorted  to  in  the  case  of  contesting  claimants  like 
the  present,  it  should  not  be  allowed  to  do  mo^  than  merely 
to  enable  the  actual  incumbent — ^the  one  in  and  occupying — 
to  get  possession  of  ihe  books  and  papers,  as  the  means  of  per- 
forming the  duties  of  it  for  the  time  being.  - 

There  would,  therefore,  seem  to  be  propriety  in  limiting  the 
decision  of  this  question,  in  most  cases,  to  the  magistrate  be- 
fore whom  it  should  originate,  or  at  least  in  allowing  proceed- 
ings before  him  to  be  terminated,  and  his  judgment  to  be 
executed,  before  a  stay  of  proceedings  should  be  allowed. 
The  question  of  temporary  possession  of  books,  &c.,  necessary 
to  the  performance  of  the  duties  of  an  office,  would  seem  to 
be  a  very  suitable  one  to  be  determined  speedily,  and  so 
this  act  seems  to  contemplate  that  it  shall  be,  and  such  is  the 
course  in  practice.  But  that  no  error,  however  palpable, 
should  be  corrected  by  a  revisory  tribunal,  or  warrant  a  sus- 
pension of  a  proceeding  of  this  kind  in  any  case,  does  not 
seem  necessary,  or  to  have  been  the  intent  of  the  legislatura 
All  the  usual  means  of  procrastination  are  excluded.  The 
time  for  appearing  after  service  of  process,  the  delays  incident 
to  formal  pleadings,  to  formal  trials  in  term  time,  indeed  all 
formalities  are  dispensed  with  for  the  sake  of  speed  in  arriv- 
ing at  the  result.  But  one  single  mode  of  reviewing  and  cor- 
recting errors  is  left,  and  that  by  aid  of  the  writ  of  certiorari 
— ^the  venerable,  hoary  writ,  as  it  was  styled  on  the  argument 
This  writ  is  not  a  matter  of  strict  right,  but  is  always  in  tbe 
discretion  of  the  court,  and  is  only  to  be  allowed  in  cases  of 
this  kind,  where  the  court  sees  that  there  is  probable  error; 
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andy  farther,  that  to  review  in  this  manner  will,  on  the  whole, 
conduce  to  substantial  justice  between  the  parties ;  and  fur- 
ther, that  it  will  do  no  harm  to  the  public.  This  is  the  rule, 
and  where  it  appears  that  injustice  has  probably  been  done, 
and  that  the  error  can  be  corrected  on  certiorari,  without 
hardship  to  the  party  against  whom  the  writ  is  asked,  or  det- 
riment to  the  public,  it  should  be  granted,  and  in  these  cases 
only  should  it  be  granted,  say  the  authorities.  Our  reports 
abound  in  cases  where,  after  solemn  argument  and  grave  delib- 
eration, the  writ  has  been  refused,  and  others,  in  which,  after 
having  been  granted,  it  has  been  quashed,  on  the  ground  that 
general  justice  and  the  public  interest  did  not  call  for  it,  or  per- 
haps seemed  opposed  to  it.  Such  is  the  case  of  I%e  People,  ex 
rd.  Church,  v.  The  Supervisors  of  Allegany  County,  (15  Wend, 
198 ;)  and  numerous  other  cases  are  there  cited  to  the  same 
end.  Throughout  the  opinion  in  that  case,  the  learned  Judge 
(Bronson)  treats  it  as  a  writ  only  to  be  allowed  on  special 
cause  shown,  and  when,  in  the  discretion  of  the  court,  it  ap- 
pears that  substantial  justice  between  the  parties  requires,  and 
the  public  interest  at  least  permits  it.  That  was  a  motion  to 
quash  a  writ  already  granted,  and  the  court  allowed  the  mo- 
tion entirely  on  the  ground  that  it  ought  not  to  have  been 
granted,  (the  public  interest  seeming  inconsistent  with  it,) 
whether  the  relator  had  sustained  wrong  or  not,  and  whether 
he  had  or  had  not  any  other  remedy.  He  expressly  excludes 
all  inquiry  into  that,  and  virtually,  for  the  purpose  of  the  ar- 
gument, assumes  that  he  might  have,  and  indeed  that  there 
might  be  no  other  remedy.  He  says :  "Whether  the  relator 
has  in  truth  sustained  an  injury,  I  do  not  think  it  necessary 
to  inquire ;  nor  do  I  feel  called  upon  to  point  out  a  remedy.^' 

From  what  I  have  said  it  appears,  I  think,  that  this  remedy 
by  certiorari  is  well  hedged  about  with  safeguards.  First, 
that  it  should  appear  probable  that  wrong  has  been  done ; 
and,  second,  that  the  writ  will  not  operate  oppressively;  and 
{hat  both  these  particulars  should  be  determined  by  the  court 
before  the  writ  is  allowed,  and,  ind^^  ihai^  it  should  bs 
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quashed  after  it  is  allowed,  if  it  do  not  appear  that  both  the 
requisites  occur  in  the  case.  (15  Wend.  198.)  This  seems 
to  me  to  answer  the  argument  that  the  writ  should  not,  and 
therefore  does  not,  operate  to  stay  a  proceeding  like  this,  be- 
cause of  the  danger  that  it  would  defeat  the  end  designed  by 
the  proceeding  itself.  If  the  judgment  sought  to  be  reviewed, 
after  careful  examination,  seems  to  be  wrong,  and  it  also 
seems,  after  like  careful  examination^  that  no  harm  can  be 
done  by  allowing  the  writ  to  take  its  course,  (questions  with 
the  decision  of  which  I  have  nothing  to  do,  but  both  of  which 
the  court  granting  it  is  bound  to  decide  in  favor  of  the  appli- 
cant before  it  allows  it,)  that  the  writ,  when  allowed,  should 
operate  to  stay  the  proceedings  until  a  review  of  them  can  be 
had,  would  seem  not  only  not  inconsistent  with  this  remedy, 
but  there  would  seem  to  be  no  good  ground  to  object  to  the 
practice  on  principle  or  in  policy.  The  case  of  Lynde  v.  No- 
ble,  (20  John.  R.  80,)  only  decides  that  a  certiorari  issued 
to  a  justice  to  review  proce^ings  before  trial,  under  the  "  Act 
to  amend  the  act  concerning  distresses  for  rent,  and  for  other 
purposes,"  passed  April  17,  1820,  should  be  quashed.  It  is 
fer  from  deciding  that  while  the  certiorari  was  in  force,  the 
officers  to  whom  it  was  issued  might  disregard  it.  In  that 
case  it  was  prematurely  issued,  being  before  the  trial,  and  the 
officer  to  whom  it  was  directed  did  disregard  it,  so  far  as  to 
finish  the  trial  to  be  sure,  but  no  action  was  taken  to  determ- 
ine the  effect  of  his  acts  upon  himself  or  third  persons,  and, 
therefore,  nothing  is  decided  on  that  subject,  and  even  he  re- 
fused what  I  am  asked  to  do— to  issue  a  warrant — ^until  the 
certiorari  was  quashed.  So  that  case  is  no  authority  for  the 
act  I  am  asked  to  perform ;  and  indeed,  it  seems  to  be  as- 
sumed throughout  the  opinion  of  the  court,  that  the  writ  did 
operate  to  suspend  the  powers  of  the  officer  after  he  had  made 
his  decision,  which  is  exactly  the  condition  of  this  case. 

2.  It  is  said  that  the  order  made  by  the  court  the  day  after 
the  certiorari  was  issued  and  served,  to  the  effect  that  said 
writ  shoidd  not  be  deemed  to  operate  as  a  stay  of  proceed- 
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ingSy  ot  to  interfere  in  any  manner  with  the  proceedings  be- 
fore me,  preyents  it  having  any  gach  effect.  But  if  the 
certiorari  the  day  before  suspended  my  powers  and  fiinctionS) 
it  is  not  easy  to  see  how  an  order  of  this  kind  could  restore 
them — the  writ  being  still  in  existence.  The  writ  itself,  of 
its  own  force,  {ex  propria  i)igore,)  when  allowed  and  served, 
terminated  my  powers,  if  it  had  any  application  to  disturb 
the  proceeding  at  all ;  and  while  it  remained  tinrevoked  and 
in  force  as  a  writ  I  doubt  very  milch  if  its  legitimate  effect 
could  be  thus  modified  by  an  order  of  the  cotirt  itself.  My 
powers  are  suspended,  if  at  all,  by  a  transfer  of  the  proceed^ 
ings  irom  me  to  the  supreme  court,  and  a  necessary  conse- 
quence of  this  would  seem  to  be  that  I  am  not  in  possession 
of  the  case,  and  can  take  no  steps  in  it.  The  allowance  of  the 
writ  was  unconditional,  and  this  order,  if  it  have  any  effect, 
must  have  the  effect  to  revoke  some  part  of  it,  while  by  its 
terms  it  would  seem  not  so  much  designed  to  revoke  the  allow- 
ance as  to  explain  it,  and  declare  or  order  that  the  writ  shall 
not  be  deemed  to  have  a  certain  effect  usually  supposed  to 
follow  as  a  legal  consequence  from  it.  What  the  effects  of  a 
certiorari  are  is  a  question  of  law,  and  is  not  to  be  determ- 
ined by  declarations.  It  was  urged  on  the  argument,  and  not 
denied,  and  perhaps  I  am  at  liberty  to  assume  that  the  court, 
when  it  allowed  the  writ,  refused,  and  did  not  intend  to  al- 
low a  stay  of  proceedings.  That  would  not  alter  the  effect  of 
the  writ  in  that  respect,  if,  as  it  seems,  it  operated  as  a  stay. 
The  mere  saying  by  the  court,  in  an  order,  that  a  writ  of  cer- 
tiorari  or  habeas  corpus,  or  other  process,  shall  not  perform 
the  function  assigned  to  it  by  law,  or  that  one  of  these  writs 
shall  have  the  effect  of  the  other  in  a  particular  case,  cannot 
make  such  a  writ  operate  as  it  is  declared  to,  differently  from 
its  legal  province.  The  chief,  and  perhaps  the  only  immedi- 
ate effect  of  this  writ,  is  to  remove  the  proceeding  from  be- 
fore the  officer  to  whom  it  is  issued  to  the  supreme  court. 
Can  an  order  to  the  effect  that  notwithstanding  it  is  removed 
from  before  him  to  the  supreme  court,  still  it  remains,  and 


436  OASES  IN  THE  SUPREME  COURT. 

Conover  v.  Devlin. 

shall  be  deemed  to  remain,  before  the  officer  from  whom  it  is 
taken,  have  that  effect  and  make  it  ubiquitous  to  that  extent  ? 

The  case  of  Patchin  v.  The  Mayor  of  BtooktyUy  in  some 
of  its  obiter  dicta  and  head  notes,  seems  to  conflict  with  some 
of  these  views,  I  am  aware,  but  I  think  that  nothing  decided 
in  that  case  does  conflict  materially  with  them. 

The  fatal  effects  of  the  writ  upon  this  proceeding,  the  fact  that 
it  terminates  and  annihilates,  for  practical  purposes,  the  whole 
matter,  would  be  excellent  ground  for  an  ailment  to  the 
legislature  to  show  the  necessity  of  a  modification  of  the  law, 
perhaps ;  and  could,  perhaps,  have  been  properly  addressed  to 
the  court  in  opposition  to  the  allowance  of  this  writ  in  the 
first  instance ;  and  it  may  be  of  service  on  the  motion  to  quash 
it  if  such  a  motion  should  ever  be  made,  but  it  can  have  but 
little  weight  with  me  in  determining  what  are  the  legal  conse- 
quences of  the  writ  when  allowed  and  in  force. 

That  the  court  misunderstood  the  situation  of  the  proceed- 
ing at  the  time  of  the  allowance  of  the  writ,  and  would  not 
have  allowed  it,  if  it  had  correctly  understood  it,  may  also  be 
a  good  argument  on  a  motion  to  the  same  court  to  quash  it ; 
but  I  cannot  know  the  fact ;  and  if  I  could,  such  information 
would  not  properly  be  the  basis  of  action  by  me.  I  am  to 
obey  the  writ  as  it  is,  so  long  as  it  continues  to  stand,  not  to 
indulge  in  speculations  as  to  what  might  or  would  have  been 
done  by  the  court  as  to  allowing  it  under  other  circumstances. 
My  duties  depend  on  what  it  isj  not  at  all  on  what  it  might 
have  been,  or  what  was  the  intent  of  the  Oourt  at  the  time, 
except  as  it  is  expressed  by  the  fact  of  allowing  it.  The  fact 
that  the  court  refused  to  grant  a  stay  of  the  proceedings  asked 
in  connection  with  it,  and  the  fact  that  the  same  court  which 
made  the  allowance  has  since  made  the  order  above  referred 
to,  seems  to  show  that  it  ^was  not  the  intention  of  the  court 
that  any  thing  having  the  effect  of  a  stay  should  receive  its 
sanction,  and  this  fact  would  probably  control  on  an  applica- 
tion to  that  court,  in  which  alone  the  impediment  complained 
of  can  be  removed. 
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It  was  urged,  also,  that  the  signing  and  delivery  of  these 
warrants  were  judicial  ^acts,  and  that  therefore  they  were  not 
restrained  by  the  certiorari.  But  my  judgment  has  not  only 
been  announced  orally,  but  reduced  to  writing  in  the  form  of 
an  order,  and  signed  by  me  and  delivered  to  the  applicant.  I 
have  there  decided  that  the  applicant  should  have  the  war- 
rants. Is  it  possible  that  the  writing  of  these  papers,  and 
signing  and  delivering  them,  are  judicial  acts  ?  And  even  if 
they  were,  they  are,  so  far,  separate  acts,  distinct  from  the 
previous  proceedings  at  the  trial,  that  the  principle  which 
authorizes  the  completion  of  a  trial  because  it  is  begun,  (as 
in  the  case  where  the  venire  had  been  awarded,)  would  not 
apply  here  to  justify  me  in  proceeding.  But  it  seems  to  me 
that  it  certainly  is  not  a  judicial  but  a  ministerial  act,  and 
that,  therefore,  I  am  bound  to  refrain. 

Finally,  I  see  no  mode  of  escape  from  the  restraining  influ- 
ence of  this  writ  while  it  remains  in  force,  and  the  only  remedy 
for  the  applicant  seems  to  be  by  resort  to  the  court  granting 
it,  and  to  that  court  I  must  commend  him.  My  hands  are 
certainly  bound,  and  I  am  contrained  to  suspend  my  proceed- 
ings, and  decline  for  the  present,  to  issue  the  warrants. 

[New  York  Spbcial  Tbbx,  July  17, 1867.    PedboS/y^  Justice.] 


The  People,  ex  rd,  Charles  Devlin,  vs.  C.  A.  Pbabody. 

A  cerHoTori  to  remove  proceedings  instituted  before  a  judge,  to  compel  the  de- 
livery of  books  and  papers  by  a  public  officer  to  his  successor,  will  not  be 
granted  while  the  proceedings  are  still  pending  and  undetermined. 

The  aUowaoce  of  a  ttriwrwri  rests  in  the  discretion  of  the  court 

MOTION  to  supersede  a  writ  of  certiorari  which  had  been 
issued,  to  remove  proceedings  pending  before  Justice 
P^body  to  compel  the  delivery,  by  Charles  Devlin,  to  Daniel 
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D.  Conover,  of  the  books  and  papers  connected  with  the  office 
of  street  commissioner  for  the  city  of  New  York. 

D,  D.  Fidd,  for  the  motion. 

C.  O'Conor^  opposed. 

Davies,  J.  The  motion  in  this  matter,  to  supersede  the 
writ  of  certiorari,  is  founded  upon  the  allegation  that  the 
proceedings  before  the  officer,  which  are  sought  to  be  reviewed 
by  it,  are  yet  incomplete  and  unfinished.  The  object  of  the 
writ  is  to  obtain  the  judgment  of  this  court  before  the  ques- 
tion is  decided  by  the  officer  before  whom  these  proceedings 
are  pending. 

A  writ  of  certiorari  is  the  appropriate  remedy  to  obtain  a 
review  by  this  court  of  the  decisions  and  proceedings  of  infe- 
rior tribunals,  not  of  record,  and  the  writ  is  generally  allowed 
as  a  matter  of  course,  unless  it  is  apparent  to  the  court  that 
injustice  would  thereby  be  done.  It  is  often  reftised  when 
asked  for,  frequently  quashed  by  the  court  on  its  return,  and 
not  unfrequently  superseded  by  the  court  allowing  it  In  the 
present  case  the  writ  is  asked  for  to  obtain  a  review  of  the 
proceedings  had  before  one  of  the  justices  of  this  court,  in 
pursuance  of  the  provisions  of  article  5,  title  6,  chap.  5  of  part 
one  of  the  revised  statutes.  This  article  is  entitled,  "  Pro- 
ceedings to  compel  the  delivery  of  books  and  papers  by  public 
officers  to  their  successors."  The  50th  section  of  this  title  de- 
clares that  whenever  any  person  shall  be  removed  from  office^ 
or  his  term  shall  expire,  he  shall  on  demand  deliver  over  to 
his  successor,  all  books  and  papers  in  his  custody  as  such  of-' 
ficer  or  in  any  way  appertaining  to  his  office.  Section  51 
provides,  that  if  any  person  shall  refuse  or  neglect  to  deliver 
over  to  such  successor  any  books  or  papers  as  required,  such 
successor  may  make  complaint  thereof  to  the  chancellor,  any 
justice  of  the  supreme  court,  circuit  judge,  or  first  judge  of 
the  county  where  the  person  proceeded  against  resides,  and  J 
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such  officer  is  satisfied  that  any  books  or  papers  are  withheld, 
he  shall  grant  an  order,  directed  to  the  person  refusing,  to 
show  cause  why  he  should  not  be  compelled  to  make  such  de- 
livery. At  the  time  appointed  the  officer  is  to  proceed  and 
inquire  into  the  circumstances.  If  the  person  charged  with 
withholding  the  books  and  papers  shall  make  oath  that  he 
has  truly  delivered  over  to  such  successor,  all  such  books  and 
papers,  all  further  proceedings  shall  cease.  If  such  afi^davit 
is  not  made,  and  it  shall  appear  that  such  books  and  papers 
are  withheld,  such  officer  is  required  to  commit  such  person  to 
jail,  there  to  remain  until  such  books  and  papers  are  delivered. 
Section  54  of  this  act  provides  that  such  officer,  if  required  by 
the  complainant,  shall  issue  his  warrant  commanding  such  books 
and  papers  to  be  brought  before  him,  and  he  shall  thereupon 
proceed  to  inquire  and  examine  whether  the  same  appertain  to 
the  office ;  and  if  he  shall  find  that  the  same  appertain  to  the 
office,  he  shall  cause  them  to  be  delivered  to  such  successor. 
Section  56  authorizes  the  same  proceedings  to  be  instituted 
against  any  person,  to  whose  hands  shall  come  any  such  books 
and  papers,  belonging  or  appertaining  to  any  such  office. 

In  pursuance  of  these  provisions  of  law,  the  proceedings 
have  been  instituted  before  one  of  the  justices  of  this  court, 
and  at  the  time  of  application  of  the  complainant  for  the  war- 
rant to  commit,  consequent  on  the  refusal  of  the  person  com- 
plained of,  to  deliver  such  books  and  papers  in  compliance 
with  the  order  of  such  officer,  and  at  the  time  of  the  appli- 
cation for  the  search  warrant  to  bring  such  books  and 
papers  before  such  officer,  that  he  might  proceed  to  inquire 
and  examine  whether  the  same  appertained  to  such  office,  and 
while  such  applications  were  pending  and  before  the  same 
were  determined,  the  person  proceeded  against  obtains  the 
writ  of  certiorari  for  the  purpose  of  having  such  proceedings 
removed  into  this  court. 

I  think  it  is  apparent  from  the  perusal  of  this  statute,  that 
the  legislature  intended  by  its  enactment  to  provide  for  a 
more  speedy  and  prompt  action  to  compel  a  delivery  to  a  pub- 
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lie  officer  of  books  and  papers  which  were  withheld  from  him. 
The  duties  of  such  officer  could  not  be  discharged  without 
such  books  and  papers,  and  any  delay  in  their  delivery  would 
cause  great  public  inconvenience,  and  might,  by  a  preconcert 
in  a  body  of  public  officers,  entirely  suspend  the  functions  of 
government.  To  obviate  and  prevent  calamities  so  disastrous 
to  the  public  welfare,  these  stringent  and  prompt  remedies 
were  provided.  The  proceedings  were  to  be  taken  before  such 
a  class  of  officers  as  the  legislature  judged  most  safe  to  intrust 
with  the  exercise  of  this  high  and  delicate  power.  They  were 
intended  to  insure,  in  any  and  every  contingency,  the  posses- 
sion by  every  public  officer  of  the  books  and  papers  of  his 
office,  essential  to  the  discharge  of  his  public  duties.  It 
should  be  borne  in  mind,  also,  that  these  provisions  are  not 
made  for  the  benefit  of  the  officer,  but  for  the  safety  and  con- 
venience of  the  public,  so  that  in  no  contingency  shall  any 
public  officer  be  deprived  of  the  means  of  discharging  the  du- 
ties of  his  office.  These  proceedings  determine  nothing  as  to 
the  rights  of  the  contestants  to  hold  office.  An  appropriate 
and  well  known  action  is  provided  for  that  purpose,  and 
which  by  provision  of  law  in  this  state,  is  in  all  courts  to  have 
priority  over  all  other  cases,  so  that  its  prompt  de<;ision  may 
be  arrived  at.  But  the  provisions  of  this  statute  are  intended 
to  insure  no  delay  or  interruption  in  the  discharge  of  the  du- 
ties of  any  public  office.  It  is  true  that  they  are  not  to  be 
invoked  by  any  man  who  sets  up  a  claim  to  an  office  for  the 
purpose  of  intruding  himself  and  ousting  the  rightiul  pos- 
sessor ;  and  the  legislature,  in  the  selection  of  the  officers  au- 
thorized to  execute  this  statute,  have  secured  to  them  every 
guard  against  its  abuse  or  perversion  to  injustice.  An  emi- 
nent judge  of  this  state  has  said,  that  '^  an  officer,  acting  under 
the  statute  in  question,  has  no  right  to  grant  the  order  prayed 
for,  until  the  title  of  the  applicant  is  dear  and  free  from  all 
reasonable  doubt." 

Two  of  the  justices  of  this  court  have  decided  that  the  claim- 
ant of  these  books  and  papers  has  a  fair  color  of  title  to  the 
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office  to  which  they  appertain.  And  the  justice  of  this  court 
before  whom  the  proceedings  are  pending,  has  decided  that  the 
claimant  is  a  successor  in  office  of  the  late  incumbent,  and  as 
such  is  entitled  to  the  custody  of  the  books  and  papers  to 
enable  him  to  dischai^  the  appropriate  duties  of  his  office. 
I  concur  in  the  views  of  one  of  my  associates,  as  expressed  in 
an  application  made  to  him  to  restrain  the  delivery  of  the 
books  and  papers  to  the  claimant,  and  in  effect  to  restrain  the 
proceedings  of  the  officer  in  the  matter  then  before  him  ;  that 
"  although  not  bound  by  the  decision  as  an  absolute  reajudi- 
cattty  I  am  bound  to  respect  it  as  a  controlling  consideration 
in  a  matter  addressed  to  my  judicial  discretion  and  my  sense 
of  judicial  fitness.  The  public  order  and  the  harmonious  ac- 
tion of  the  judiciary,  as  was  in  substance  observed  by  a  late 
distinguished  chancellor,  are  more  important  than  the  rival 
claims,  however  interesting  to  the  immediate  parties,  of  two 
competing  flour  inspectors  and  a  street  commissioner."  These 
considerations  induced  me,  when  application  was  first  made 
for  the  writ  of  certiorariy  to  refuse  to  accompany  it  with  any 
stay  of  proceedings ;  and  on  the  subject  being  brought  again  to 
my  notice,  to  make  an  order  that  the  writ  should  not  in  any 
way  operate  as  a  stay  or  interruption  of  the  proceedings  pend- 
ing before  my  associate. 

I  had  supposed  that  all  his  judicial  action  had  terminated, 
and  that  the  effect  of  the  trial  was  to  bring  in  revision  solely 
the  right  of  the  claimant  to  the  books  and  papers.  I  did  not 
lose  sight  of  the  intention  of  the  statute  to  have  such  delivery 
speedy  and  effective,  nor  did  I  think  the  party  proceeded 
against  had  no  remedy.  It  is  right,  after  compliance  with  the 
order  of  the  officer,  to  have  the  correctness  of  his  decision  re- 
viewed in  this  court.  If  evidence  it  will  be  received,  and  the 
papers  and  books  will  be  returned  to  him.  If  correct,  every 
consideration  showed  that  the  books  and  papers  should  be  de- 
livered in  compliance  with  the  order.  It  is  better  that  the 
parties  to  this  proceeding  should  be  put  to  some  inconvenience 
(no  substantial  legal  right  is  jeoparded  by  a  compliance  with 
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this  order,)  than  that  a  public  statute  passed  for  wise  and  ben- 
eficial purposes,  and  essential  to  the  due  administration  of 
government  and  the  discharge  of  the  duties  of  its  public  offi- 
cers, should  be  practically  set  at  naught. 

It  was  conceded  on  the  argument  that  the  allowance  of  this 
writ  rested  in  the  discretion  of  the  court.  Such  discretion, 
however,  is  to  be  exercised  with  a  deep  sense  of  duty  as  well 
to  the  applicant  for  the  writ,  as  to  the  rights  of  the  public  and 
the  consequences  which  might  follow  from  granting  it. 

The  case  of  Lynde  v.  NobUy  (20  John.  80,)  shows  that  in 
no  case  should  it  be  granted  until  there  has  been  a  final  adju- 
dication of  the  matter  by  the  officer  before  whom  the  proceed^ 
ing  is  pending.  And  even  in  such  cases  it  has  been  refused, 
where  the  court  saw  that  great  injustice  and  wrong  might 
result  from  issuing  it.  I  am  satisfied,  as  I  was  when  this  case 
was  first  presented  to  me,  that  I  ought  not  to  interfere  at  all 
with  the  proceedings  while  pending  before  the  officer  undeter- 
mined ;  that  I  have  the  discretion  to  grant  or  refuse  the  writ 
of  certiorari^  and  that,  having  granted  it,  with  the  qualifi- 
cation that  it  should  not  operate  as  a  stay  of  proceedings,  and 
being  clearly  of  opinion  that  it  ought  not  to  operate  as  a  stay, 
and  it  being  insisted  upon  by  the  relator  who  procured  its 
allowance  that  it  is  a  stay,  I  have  no  doubt  that  it  is  my  duty 
to  do  in  efiect  what  this  court  did  in  the  case  of  Fatchin  v. 
Mayor  of  Brooklyn^  (13  Wend.  671,)  direct  a  supersedeas  of 
the  writ,  and  the  same  is  superseded  accordingly. 

[Nbw  Tosk  Spbciaii  Tbbx ,  July  18, 1867.    DonU$,  Jiv^oe.} 
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K.,  who  died  in  1817,  by  his  last  will  and  testament,  gare  and  derised  certain 
real  estate  to  W.  N.  8.  and  H.  0.,  and  their  heirs,  and  to  the  snrnTor  and 
his  heirs,  in  trust  to  pay  over  the  rents  and  profits  for  the  sole  and  separate 
nse  of  A.,  the  wife  of  J.  L.  8.,  during  the  joint  lives  of  A.  and  her  hnshand ; 
and  in  case  J.  L.  8.  shoold  sarviye  A.  then  in  trust,  during  his  lifetime,  for 
their  children ;  and  in  the  event  of  J.  L.  8.  surviving  his  children,  then  upon 
the  farther  trust  to  pay  over  the  rents  and  profits  to  him  during  his  life. 
And  he  gave  ftill  power  and  authority  to  J.  L.  8.,  by  last  will  and  testament, 
to  convey  and  dispose  of  the  said  real  estate,  or  any  part  therof  ,  and  to  limit 
and  appoint  the  uses  thereof  in  such  manner  as  he  might  deem  proper ; 
and  in  case  of  his  dying  without  having  made  such  appointment,  the  land 
was  devised  to  the  issue  of  J.  L.  8.  living  at  the  time  of  his  death.  J.  L.  8. 
had  two  children,  F.  N.  8.  and  R.  8.  On  the  8d  of  March,  1840,  a  deed 
was  executed  by  the  trustees,  of  the  first  part,  and  J.  L.  8.  and  A.  his  wife  and 
F.  N.  8.  of  the  second  part,  to  R.  8.  of  the  third  part,  by  which  the  parties 
of  the  first  and  second  parts  conveyed  to  the  party  of  the  third  part,  in 
fee,  a  porUon  of  the  said  real  estate.  The  deed  also  contained  a  covenant  by 
which  J.  L.  8.  covenanted  and  agreed  that  he  could  not  and  would  not  make 
any  disposition  of  the  premises  thereby  conveyed,  by  any  last  win  and  tes- 
tament, and  that  all  his  right,  title  and  interest  in  the  premises  thereby 
conveyed,  and  all  his  beneficiary  interest  in  the  premises,  was  forever  extin- 
guished, relinquished  and  ended.  J.  L.  8.  died  in  1852,  leaving  no  issue 
him  surviving ;  his  sons  having  previously  died  without  issue.  He  left  a  will, 
by  which,  after  referring  to  the  power  contained  in  the  will  of  N.,  he  gave 
and  devised  to  his  wife,  A.,  in  fee,  the  real  estate  so  devised  in  trust  by  N. 
A.  subsequently  conveyed  the  same  to  W.  J.  N.,  who  conveyed  the  land 
to  the  plaintiffl 

HM  1.  That  upon  the  death  of  N.  the  title  to  the  land  vested  in  the  trasteea 
during  the  life  of  J.  L.  8.  with  remainder  over  to  his  issue  living  at  the 
time  of  his  death,  subject  nevertheless,  to  the  power  of  appointment  con- 
tained in  the  will.  That  as  J.  L.  8.  left  no  issue  living  at  the  Ume  of  his 
death,  the  title  to  thD  premises,  upon  his  failure  to  appoint,  would  have  vest- 
ed in  the  heirs  at  law  of  N.  And  that  J«  L.  8.  having  made  an  appoint- 
ment in  the  manner  authorized  by  the  will,  upon  his  death  the  title  to  the 
premises  became  vested  in  his  widow  as  appointee,  unless  by  the  deed  of 
March  8, 1840,  he  had  divested  himself  of  the  right  to  malce  such  ap- 
pointment 

2.  That  J.  L*  8.  although  the  person  for  whose  benefit  the  property  was  in- 
tended, in  fact  never  had  any  beneficial  interest  in  It.  That  he  was  there- 
fore a  stranger  to  the  title,  having  no  legal  or  equitable  interest  in  it.  And 
that  the  power  conferred  upon  him  belonged  to  that  class  styled  powers 
fimplf  eaUaierdlf  a  peculiarity  of  which  class  is  that  they  can  neither  be 
barred  nor  extinguished  by  any  act  of  the  party  in  whom  they  are  vested. 
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8.  That  the  power  of  appointment  given  to  J.  L.  B.  was  not  extinguished  by 
his  executing  the  deed  of  March  8, 1840,  but  was  properly  exercised  by  his 
will,  in  favor  of  his  wife. 

4.  That  the  deed  executed  by  A.,  the  widow  of  J.  L.  8.,  to  W.  J.  N.|  was  valid, 
and  conveyed  the  premises  to  the  grantee. 

6.  That  A.  was  not  estopped  Arom  taking  under  the  will  of  her  husband  by 
having  executed  the  deed  of  March  8, 1840 ;  that  deed  operating  merely  to 
release  to  the  grantee  all  the  interest  she  then  had  in  the  land. 

6.  That  the  covenant  of  J.  L.  S.,  in  that  deed,  that  he  could  not,  and  would 
not,  dispose  of  the  premises  by  will,  was  to  be  regarded  as  a  p^rmmal, 
rather  than  a  reaX  covenant; — as  concerning  J.  L.  8.  personally,  and  not  as 
owner  of  the  land.  That  it  did  not  affect  a  person  claiming  title  to  the 
premises  under  a  subsequent  conveyance  fh>m  R.  8.  the  son  of  J.  L.  8. 

Where  one  enters  into  possession  of  premises  under  a  conveyance  giving  him 
an  estate  for  the  life  of  another,  and  his  estate  ceases  by  the  termination  of 
that  life,  he  then,  being  lawftilly  in  possession,  becomes  the  tenant  by 
sufferance  of  the  person  entitled  to  the  reversion,  and  cannot  set  up  the 
defense  of  adverse  possession,  to  an  ejectment  brought  by  one  claiming  Utle 
imder  a  conveyance  ftom  the  reversioner. 

THIS  action  was  brought  to  recover  the  posseBsion  of 
two  parcels  of  land,  together  containing  about  240  acres, 
situate  in  the  towns  of  Goeymans  and  Bethlehem,  in  the  coun- 
ty of  Albany. 

The  facts  which  appeared  upon  the  trial,  are  as  follows : 
Francis  NicoU,  who  was  the  grandfather  of  John  L.  Sill, 
died  in  1817,  seised  and  possessed  of  the  lands  in  question, 
and  other  lands  adjoining.  He  left  a  will,  which  was  duly 
proved  on  the  5th  of  January,  1818.  The  will  contained  the 
following  devise:  "I  give  and  devise  unto  my  grandson 
William  R  Sill  and  Henry  A.  Oothout,  Esquires,  and  their 
heirs,  and  the  survivor  and  his  heirs,  all  that  part  of  my  real 
estate  in  the  town  of  Bethlehem  and  Coeymans,  (describing  a 
tract  of  land  which  includes  the  premises  in  question,)  to 
have  and  to  hold  the  scdd  real  estate  upon  the  following 
trusts,  and  for  the  following  uses  and  purposes,  to  wit :  In 
trust  to  pay  over  the  rents  and  profits  thereof,  for  the  sole  and 
separate  use  of  Abigail,  the  wife  of  my  grandson,  John  L. 
Sill,  during  the  joint  lives  of  the  said  Abigail  and  the  said 
John  L.  Sill ;  and  in  case  the  said  John  L.  Sill  shall  survive 
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the  said  Abigail,  then  in  trost,  during  the  lifetime  of  the  said 
John  L.  Sill,  for  the  children  or  child  of  the  said  John  L.  Sill, 
lawfully  begotten,  in  which  last  case,  the  said  trustees  shall 
pay  over  the  rents,  profits  and  proceeds  of  the  said  estate  to  the 
said  John  L.  Sill,  which  shall  be  under  his  sole  control,  direction 
and  management,  for  the  maintenance,  education  and  support 
of  such  children  or  child ;  and  in  the  event  of  the  said  John 
L.  SiU  surviving  such  children  or  child,  then  I  give  and  de- 
vise the  said  real  estate  to  the  said  William  N.  Sill  and  Hen- 
ry Oothout,  and  their  heirs,  and  the  survivor  of  them  and  his 
heirs,  in  trust  to  pay  over  the  rents  and  profits  thereof  to  the 
said  John  L.  Sill  during  his  lifetime.  And  I  do  hereby  give 
full  power  and  authority  to  the  said  trustees  and  their  heirs, 
and  the  survivor  of  them  and  his  heirs,  at  any  time  during 
the  continuance  of  the  trust  hereby  created  in  them,  and  dur- 
ing the  life  of  the  said  John  L.  Sill,  to  cut  down  any  timber 
or  wood  upon  the  said  premises  heretofore  devised,  and  to  sell 
the  same,  and  upon  such  sale  I  hereby  direct  that  the  pro- 
ceeds of  the  said  sale  shall  be  paid  to  the  said  John  L.  Sill, 
for  his  sole  use.  Item.  I  hereby  give  and  devise  to  the  said 
John  L.  Sill,  full  power  and  authority,  by  last  will  and  tes- 
tament under  his  hand,  executed  in  the  presence  of  three  wit- 
nesses, in  due  form  of  law,  to  convey  and  dispose  of  oM  the  /^^ 
said  real  estate,  or  any  part  thereof,  and  to  limit  and  appoint 
the  uses  thereof,  in  such  manner  as  he  may  deem  proper. 
But  if  the  said  John  L.  Sill  shall  die  without  having  made 
such  last  will  and  testament,  and  appointment  as  aforesaid, 
then,  and  in  that  case,  I  hereby  give  and  devise  the  said  real 
estate  to  the  issue  lawfully  begotten  of  the  said  John,  living 
at  the  time  of  his  death,  and  his,  her,  or  their  htirSy  any 
posthumous  child  or  children  to  take  as  such  issue** 

John  L.  Sill  had  two  children,  Francis  N.  Sill  and  Bichard 
Sill.  On  the  3d  day  of  March,  1840,  a  deed  was  executed  by 
William  N.  Sill  and  Henry  A.  Oothout,  of  the  first  part,  and 
John  L.  Sill  and  Abigail  his  wife,  and  Francis  N.  Sill,  of  the 
second  part^  to  Bichard  Sill,  of  the  third  part,  whereby,  after 
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reciting  tlie  provisions  of  the  will  above  set  forth,  and  that 
Eichard  Sill  and  Francis  N.  Sill  were  the  only  children  of 
John  L.  Sill,  and  that  John  L.  SiU  and  his  wife,  and  their 
children,  were  the  only  persons  in  being  who  were  beneficially 
'interested  in  the  trust  estate,  and  that  the  trustees,  at  the  re^ 
quest  and  by  the  desire  of  all  the  cestuis  que  trust j  had  con- 
sented to  release  and  convey  to  Bichard  Sill  a  portion  of  the 
trust  estate^  the  parties  of  the  first  and  second  parts  did 
convey,  &c.  to  the  party  of  the  third  part,  his  heirs  and  assigns 
forever,  all  &c.,  (describing  the  premises  in  question.)  The 
deed  contained  a  covenant,  as  follows :  "And  the  said  John 
L.  Sill,  one  of  the  said  parties  of  the  second  part,  hereby,  as  well 
by  means  of  his  being  a  party  hereto  as  by  his  express  deda^ 
ration,  covenants  and  agrees  that  he  cannot  and  will  not 
make  any  disposition  of  the  premises  hereby  conveyed  by  any 
last  will  and  testament,  and  that  all  his  right,  title  and  inter*-, 
est,  in  the  said  premises  hereby  conveyed,  and  all  his  bene- 
ficiary interest  in  the  said  premises  is  forever  extinguished^ 
relinquished  and  ended/' 

On  the  13th  of  November,  1841,  John  L.  Sill  and  Richard 
Sill  executed  their  bond  to  Alfred  A.  Woodj  conditioned  for 
the  payment  of  $8000,  in  three  years  from  the  date  thereof, 
with  interest,  and  to  secure  this  payment,  Bichard  Sill  at  the 
same  time  executed  to  Wood  a  mortgage  upon  the  premises 
in  question.  This  bond  and  mortgage  was  assigned  by  Wood 
to  Norman  Peck,  on  the  8th  of  February,  1842. 

A  suit  for  the  foreclosure  of  the  mortgage  was  brought  by 
Peck,  in  the  court  of  chancery,  and  on  the  3d  day  of  December, 
1844,  the  usual  decree  in  such  cases  was  obtained,  by  virtue 
of  which  the  premises  were  sold  at  public  auction,  on  the  20th 
day  of  March,  1845,  to  Erastus  Coming,  for  the  sum  of  $2820, 
and  on  the  5th  day  of  June  following  he  received  therefor  the 
usual  master's  deed.  On  the  12th  day  of  March,  1847,  Com- 
ing released  the  premises  to  the  defendant  in  this  action.  The 
consideration  expressed  in  the  deed  was  $2868.10. 

John  L.  Sill  died  on  the  26th  of  November,  1852^  leaving 
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no  ifiBue  him  surviving,  both  his  sons  having  previously  died 
without  children.  He  left  a  will,  bearing  date  the  15th  of 
May,  1852,  which  was  proved  and  recorded  on  the  5th  of  Feb- 
ruary, 1863.  By  this  will,  after  referring  to  the  power  con- 
tained in  the  will  of  Francis  Nicoll,  he  gives  and  devises  to  his 
wife  Abigail  L.  Sill,  her  heirs  and  assigns  forever^  all  &c.,  (the 
premises  in  question.) 

On  the  7th  of  December,  1852,  Abigail  L.  Sill  conveyed  the 
same  premises  by  a  deed  with  full  covenants,  to  William  J. 
Noyes.    The  consideration  expressed  in  the  deed  was  ^2415.75. 

On  the  same  day,  Noyes  executed  to  Mrs.  Sill  an  agreement 
whereby,  after  reciting  the  deed  for  the  consideration  mentioned, 
'^  being  the  present  value  of  an  annuity  during  the  residue  of 
her  life  at  the  rate  of  $250  per  annum,"  he,  Noyes,  agreed  to  pay 
to  her,  during  her  natural  life,  the  full  sum  of  $250  annually, 
to  commence  from  the  day  of  the  date  of  possession  and  entry. 

On  the  17th  of  January,  1853,  Noyes,  by  a  warranty  deed, 
conveyed  the  premises  to  the  plaintiff  in  this  action.  The 
connsideration  expressed  in  the  deed  was  $4000.  The  defend- 
ant offered  to  prove,  on  the  trial,  that  the  only  consideration 
for  the  conveyance  from  Noyes  to  the  plaintiff  was  a  note  for 
$1000.    The  evidence  was  excluded. 

On  the  23d  of  January,  1854,  the  plaintiff  served  upon  the 
defendant  a  notice  to  quit  the  premises,  and  on  the  21st  of 
July  following  this  a.ction  was  commenced.  The  plaintiff  al- 
lied in  his  complaint  that  he  had  the  lawftd  title  and  was 
seised  of  the  premises ;  that  the  defendant  was  in  possession 
and  unlawfully  withheld  such  possession.  He  claimed  judg- 
ment for  the  recovery  of  the  possession,  and  damages  for  the 
unlawful  withholding  of  the  possession.  The  defendant  de- 
nied the  allegations  in  the  complaint.  The  action  was  tried 
at  the  Albany  circuit,  in  October,  1854,  before  Mr.  Justice 
Habbis,  without  a  jury 

W,  L.  Learned,  for  the  plaintiff. 

8.  W.  TaUm/xdge,  defendant,  in  person. 
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By  the  Court,  Harris,  J.  The  purpose  of  NicoU,  the  tes- 
tator, in  reference  to  the  premises  in  question,  is  easily  dis- 
cerned. He  intended  that  his  grandson.  Sill,  should  have 
every  benefit  which  could  be  derived  from  their  use,  during 
his  life,  and  the  unrestricted  disposition  of  them,  at  his  death. 
All  the  power  withheld  was  that  of  alienation  during  his  life. 
Hence,  the  care  with  which  he  provided  that  Sill  and  his  fam- 
ily should  have  the  rents  and  profits  of  the  property  in  the 
various  contingencies  to  which  they  were  subject.  He  went 
further,  and  authorized  the  trustees  to  impair  the  value  of  the 
freehold  itself,  by  cutting  off  the  wood  and  timber,  for  the 
benefit  of  Sill. 

The  object  of  the  testator  was,  to  some  extent,  defeats  by 
the  deed  of  the  3d  of  March,  1840.  He  did  not  mean  that 
anv  thing  should  be  done  which  could  have  the  effect  to  de- 
prive  the  object  of  his  bounty  of  the  rents  and  profits  of  these 
premises  while  he  lived.  He  protected  him  against  his  own 
inclination  to  part  with  the  premises  by  confining  his  power 
to  a  devise,  which,  from  itfl  nature,  could  only  take  effect  upon 
his  death.  Until  then,  the  disposition  he  might  at  any  time 
feel  inclined  to  make  of  the  property  would  remain  revocabla 
And  yet,  by  procuring  the  trustees  to  unite  in  the  deed,  he 
did  succeed  in  defeating  the  purpose  of  the  testator  and  de- 
priving himself  and  his  family  of  the  use  of  the  premises  for 
the  last  eight  or  ten  years  of  his  life. 

Upon  the  death  of  NicoU,  the  title  to  the  premises  vested 
in  the  trustees  during  the  life  of  John  L.  Sill,  with  remainder 
over  to  his  issue  living  at  the  time  of  his  death,  subject  nev- 
ertheless to  the  power  of  appointment  contained  in  the  wilL 
As  Sill  left  no  issue  living  at  the  time  of  his  death,  the  title  to 
the  premises,  upon  his  failure  to  appoint,  would  have  vested  in 
the  heirs  at  law  of  NicoU.  Having  made  an  appointment  in 
the  manner  authorized  by  the  will  creating  the  power,  there 
can  be  no  doubt  that  upon  the  death  of  John  L.  SUl,  the  title 
to  the  ^r^mises  became  vested  in  his  widow  as  appointee,  un- 
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lees  by  the  deed  of  March  3,  1840^  he  had  divested  himself  of 
the  right  to  make  snch  appouitment. 

Althotigh,  as  we  have  seen^  Sill  was  the  person  for  whose 
benefit  the  property  was  intended,  yet,  in  fact,  he  never  had 
any  beneficial  interest  in  it.  The  title  was  vested  in  the  trus- 
tees during  his  life  for  the  use  of  his  wife  and  children.  It^' 
was  only  in  case  he  survived  his  wife  and  all  his  children 
that  he  was  entitled  to  any  thing  at  the  hands  of  the  trustees. 
It  is  true  the  trustees  were  authorized  to  cut  down  and  sell 
wood  and  timber,  and  upon  doing  so  they  were  requu-ed  to 
pay  over  to  Bill  the  proceeds.  But  it  was  discretionary  with 
the  trustees  whether  they  would  act  upon  this  authority.  It 
gave  to  Sill  no  beneficial  interest  in  the  land.  He  was,  therefore, 
a  stranger  to  the  title,  having  no  legal  or  equitable  interest  in 
it  The  contingency  upon  which  he  would  have  become  a 
cestui  que  trust  never  happened,  for  his  wife  survived  him. 

Such  a  power  belongs  to  that  class  which  has  been  denom- 
inated powers  simply  collateral.  It  is  a  peculiarity  of  this 
class  of  powers,  that  they  can  neither  be  barred  nor  extin- 
guished by  any  act  of  the  party  in  whom  they  are  vested. 
Nor  would  the  case  be  different,  if  it  were  conceded  that  Sill 
had  an  interest  in  the  land  as  cestui  que  trust.  -Ifee  power, 
wo^^^fltilLbe  eoUgfexais^ 

A  c€ise  quite  analogous  to  this,  in  most  of  its  features,  is 
found  in  Reid  v.  Shergoldy  (10  Ves.jun,  370.)  An  uncle  had 
devised  to  two  trustees  a  certain  estate  in  trust  for  the  sepa- 
rate use  of  his  niece,  Mrs.  Stables,  for  life,  with  power  to  her 
to  dispose  of  the  estate  hy  tviUj  and  in  default  of  the  execu- 
tion of  the  power,  the  estate  was  to  pass  under  a  residuary 
devise  in  the  wilL  One  of  the  trustees,  only,  accepted  the 
trust,  and  he  afterwards  surrendered  the  estate  to  Mrs.  Stables. 
Thus  she  became  entitled  to  the  legal  estate  subject  to  the 
trusts  specified  in  the  wilL  Having  the  legal  estate,  and  the 
entire  beneficial  interest  for  life,  with  authority  to  appoint  to 
whom  the  remainder  should  go,  she  made  a  will,  which  had  it 
remained  unrevoked,  would  have  been  a  good  execution  of  the 
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power.  Afterwards,  in  consideration  of  an  annuity,  she  trans- 
ferred the  estate  to  a  purchaser.  It  was  held  that  the  trans- 
fer, though  invalid  as  a  conveyance,  amounted  to  a  revocation 
of  the  will,  and  the  power  being  in  fact  unexecuted,  the  estate 
passed  to  the  residuary  devisee.  The  lord  chancellor,  in  de- 
ciding the  case,  said,  "  The  meaning  of  the  testator  was  this : 
he  was  providing  anxiously,  in  every  part  of  his  will,  that  his 
niece  should  have  the  power  of  receiving  the  rents  and  profits, 
from  time  to  time,  for  her  separate  use,  tying  up  her  hands 
from  indulging  her  inclination  against  herself  He  studiously 
confines  her  power  of  giving  the  premises,  to  a  power  of  giv- 
ing by  will,  a  power  in  its  nature  revocable,  in  every  period  of 
lift' — ;he  power  given  in  that  way  to  protect  her  against  her 
own  act.  She  had  nothing  in  point  of  interest,  but  for  her 
life.  In  point  of  authority  she  might,  by  her  will,  have  made 
a  disposition  to  take  eflFect  after  death.  The  testator  intended 
that  she  should  give  by  will  or  not  at  all,  and  it  is  impossible 
to  hold  that  the  execution  of  an  instrument  or  deed,  which,  if 
it  availed  to  any  purpose,  must  avail  to  the  destruction  of  that 
power  which  the  testator  meant  should  remain  cajmble  of  ex- 
ecution to  the  moment  of  her  doatli,  can  be  considered  in  equity 
an  attempt  in  or  towards  the  execution  of  the  power.  That 
therefore  will  not  do."  {See  also  1  Story's  Eq,  Jur.  §§  97, 
173  ;  Chance  on  Powers,  §  2877.) 

The  sale  by  the  donee  of  the  power,  in  JSeid  v.  Shergotd, 
after  she  had  made  her  will  executing  the  power,  was  regarded 
as  a  revocation  of  the  will.  The  power  was  thus  left  unexe- 
cuted. There  is  no  reason  to  believe  that,  if  the  donee  had, 
subsequent  to  her  conveyance  of  the  estate,  made  another  will 
in  execution  of  the  power,  the  appointment  would  have  failed 
to  take  efifect.  Certainly  there  is  no  intimation  to  this  effect 
in  the  report  of  the  case. 

If,  in  this  case,  the  life  estate  which  was  vested  in  the 
trustees  had  been  given  directly  to  Sill  himself,  the  deed  of 
the  3d  of  March,  1840,  would  not  have  operated  to  extinguish 
the  power.     Such  a  power  would  be  a  power  in  gross,  and 
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miglit  be  extinguished  by  feoffment  and  livery  of  seisin.   ^^  The 
feoffinent/'  says  Kent,  '^operated  upon  the  possession  with- 
out any  regard  to  the  estate  or  interest  of  the  feoffor.    It  had 
the  transcendent  efficacy  of  passing  a  fee  by  reason  of  the 
livery,  and  of  working  an  actual  disseisin  of  the  freehold.    It 
cleared  away  aU  defeasible  titles,  divested  estates,  destroyed 
contingent  remainders,  extinguished  powers,  and  barred  the 
feoffor  from  all  future  right,  and  possibility  of  right,  to  the  land, 
and  vested  an  estate  of  freehold  in  the  feoffee."     (4  Kent's 
Com,  481.)     But  this  deed  is  a  mere  grant,  and  only  operated 
upon  the  estate  or  interest  which  the  grantors  had  in  the  land 
and  might  lawfully  convey.     It  is  what  the  common  law 
writers  technically  called  " an  innoceiit  conveyance^'  because 
it  passed  such  interest  as  the  party  executing  the  grant  had, 
and  no  more.    A  tenant  for  life,  having  a  general  power  to 
dispose  of  the  reversion  by  appointment,  might  execute  a  grant 
in  fee  and  afterwards  execute  the  power.     But  if  he  had  con- 
veyed by  feoffment,  with  livery  of  seizin,  the  power  would 
have  been  destroyed.    "  An  assignment  oitotum  statum  suum" 
says  Sugden,  in  speaking  of  this  class  of  powers,  ^'  does  not 
affect  such  power,  because  the  power  does  not  fall  within  the 
compass  of  his  estate,  but  takes  effect  out  of  an  interest  not 
vested  in  him.    And  although  the  tenant  for  life  assume  to 
pass  a  fee,  yet,  if  he  convey  by  an  innocent  conveyance,  as  a 
bargain  and  sale,  &c.,  the  power  will  not  be  destroyed."  (8ug^ 
den  on  Powers,  2d  Lond,  ed.  61.)     Again  the  same  writer 
says,  page  62,  '^  the  cases  seem  to  establish  this  general  princi- 
ple, that  every  power  in  gross  may  well  be  exercised,  although 
the  donee  may  have  previously  parted,  by  an  innocent  con- 
veyance, with  the  estate  to  which  it  was  annexed."    (See  jBe- 
visers'  note  to  the  article  of  the  Revised  Statutes  on  powers; 
also,  13  Petersdorff  Ah,  644,  note,) 

Nor  can  I  see  how  the  defendant's  case  is  improved  by  the 
covenant  of  Sill,  that  he  could  not  and  would  not  dispose  of 
the  premises  by  will.  I  am  inclined  to  regard  this  covenant  as 
personal  rather  than  reed.    It  concerned  Bichard  Sill,  who, 
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Aough  not  BO  expressed  in  the  deed,  is  to  be  deemed  the 
covenantee,  personally^  rather  than  as  oumer  of  the  land.  By 
Tirtue  of  the  deed  itself,  he  had  acquired  an  estate  in  the  land 
during  the  life  of  his  &then  He  needed  no  such  covenant  as 
that  contained  in  the  deed  to  assure  to  him  that  tide.  The 
covenant  was  intended  to  operate  upon  the  remainder  which 
he  had  not  yet  acquired.  If  he  and  his  brother  should  sur- 
vive their  father,  and  no  will  should  be  made  in  execution  of 
the  power  of  appointment,  the  remainder,  by  the  terms  of  the 
will  of  NiooU,  would  vest  in  them.  Or,  if  he  should  survive 
both  his  father  and  brother,  and  no  appointment  be  made, 
then  the  whole  of  the  remainder  would  vest  in  him.  He  might 
be  prevented  from  acquiring  title  to  the  remainder  by  the  ex- 
ecution of  the  power.  It  was  for  his  personal  interest,  there- 
fi]tre,  that  no  appointment  should  be  made,  unless,  indeed, 
it  should  be  made  in  his  favor. 

But  the  defendant  had  no  such  interest.  By  virtue  of  the 
conveyances  under  which  he  claims,  he  had  acquired  an  estate 
during  the  life  of  John  L.  SilL  The  remainder  must  either 
pass  to  the  heirs  at  law  of  Francis  NicoU,  both  the  sons  of 
John  L.  Sill  being  dead,  and  there  being  no  devisee  to  take, 
or  it  must  pass  to  a  devisee  to  be  appointed  by  John  L.  SilL 
In  which  of  these  ways  the  title  to  the  remainder  should  pass, 
was  a  question  which  did  not  concern  the  defendant  In 
neither  event  would  it  come  to  him.  As  the  owner  of  a  life 
estate  in  the  land,  therefore,  the  covenant  of  John  L.  Sill  with 
his  s<Hi  that  he  would  not  exercise  the  power  of  appointment, 
did  not  affect  the  defendant.  He  was  not,  in  cmy  respect, 
injured  by  its  breach.  If  the  covenant  had  been  to  execute 
the  power  of  appointment  in  favor  of  Richard  Sill,  his  heirs 
and  assigns,  very  different  questions  might  have  been  presented. 

It  is  insisted  on  the  part  of  the  defense,  that  Mra  Sill, 
having  executed  the  deed  of  the  3d  of  March,  1840,  is  estopped 
from  taking  under  the  will  of  her  husband.  At  the  time  she 
executed  the  deed,  Mrs.  Sill  had  the  entire  beneficial  interest 
in  the  land  during  the  joint  lives  of  herself  and  her  husband 
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The  effect  of  the  execution  of  the  deed^  bjr  her,  if  iadeed,  it 
had  any  validity,  was  to  release  to  the  grantee  all  the  interest 
she  then  had  in  the  land.  The  deed  contained  no  covenants 
for  the  Aiture.  Indeed,  being  B,fe7ne  covert,  she  was  incapa- 
ble of  doing  more  than  to  release  her  present  interest.  There 
was  nothing  which  rendered  her  incompetent  to  take  the  re- 
mainder of  the  estate  by  appointment,  if  such  appointment 
could  legally  be  made,  and  that  it  could,  we  have  already  seen. 
The  act  of  the  legislature  passed  in  1852,  {Seas,  Laws  of 
1852,  ch.  322,)  can  have  no  effect  upon  the  questions  now 
under  consideration.  It  had  been  declared  by  law,  that  where 
the  trust  is  expressed  in  the  instrument  creating  the  estate, 
every  sale,  conveyance  or  other  act  of  the  trustees,  in  contra- 
vention of  the  trust,  shall  be  absolutely  void;  and,  again, 
that  no  person  beneficially  interested  in  a  trust  for  the  receipt 
of  the  rents  and  profits  of  lands,  can  assign  or  in  any  manner 
dispose  of  such  interest.  (1  B,  S.  730,  §§  63,  65.)  In  view 
of  these  provisions,  the  validity  of  the  deed  of  March  3,  1840, 
might  well  be  doubted.  At  the  time  the  act  of  1852  was 
passed,  the  interest  which  Richard  Sill  took  under  the  deed 
of  March  3,  1840,  whatever  it  was,  had  become  vested  in  the 
defendant  in  this  action.  His  object  in  procuring  the  passage 
of  the  act  is  apparent.  He  desired,  if  possible,  to  supply  the 
obvious  defect  in  his  title,  arising  from  the  want  of  power  in 
the  trustees  and  those  beneficially  interested  in  the  trust,  to 
convey.  For  this  purpose  the  legislature  were  induced  to  de- 
clare that  the  conveyance  of  March  3, 1840,  should  be  as  valid 
and  effectual  as  if  the  trustees  and  parties  of  the  second  part 
had  been  previously  and  duly  authorized  to  sell  and  convey. 
The  object  of  the  act,  undoubtedly,  was  to  prevent,  if  legis- 
lation could  do  it,  th|^deed  to  Richard  Sill  firom  being  de- 
clared void  under  the  provisions  of  the  revised  statutes,  to 
which  I  have  referred.  Whether  it  could  have  even  that  ef- 
fect is  a  question  which  I  need  not  now  determine.  It  is 
certain,  that  it  could  not  have  the  effect  to  vest  in  the  grantee 
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any  greater  title  or  interest  in  the  land  than  the  grantors  then 
had. 

One  other  question  remains  to  be  considered— the  question 
of  adverse  possession.  The  defendant  insists  that  the  con- 
veyances under  which  the  plaintiff  claims  title  are  void,  be- 
cause at  the  time  they  were  delivered  he,  the  defendant,  was 
in  actual  possession  of  the  premises,  claiming  imder  a  title 
adverse  to  that  of  the  grantors  in  these  conveyances.  (1 B.  8. 
739,  §  147.)  I  do  not  think  this  position  can  be  sustained. 
The  defendant  entered  under  a  title  which,  at  the  most,  gave 
him  an  estate  in  the  land  during  the  life  of  John  L.  Sill 
Upon  the  death  of  the  latter  the  defendant's  term  expired,  and 
he  then  became  a  tenant  by  sufferanca  Tbis  tenancy  did  not 
expire  until  one  month  after  notice  to  quit  had  been  served  by 
the  owner  of  the  reversion.  At  the  time  of  the  conveyances 
from  Mrs.  Sill  to  Noyes,  and  from  Noyes  to  the  plaintiff, 
therefore,  though  in  actual  possession  of  the  premises  claiming 
title,  the  defendant  did  not  claim  under  a  title  adverse  to  the 
title  of  the  grantors  in  these  conveyances.  The  daim  of  the 
defendant  was  adverse  to  that  of  Mrs.  Sill  and  those  deriving 
title  from  her.  It  was  so,  because  the  defendant  misappre- 
hended the  effect  of  the  conveyance  under  which  he  claimed 
to  hold  the  premises.  The  title  under  which  the  defendant 
claimed  was  not,  in  fact,  adverse  to  the  plaintiff's  title.  The 
defendant  had  entered  under  a  conveyance  of  an  estate  for  the 
life  of  another.  His  estate  ceased  with  that  life.  He  then, 
being  lawfully  in  possession,  became  the  tenant  by  sufferance 
of  the  person  entitled  to  the  reversion,  who  turns  out  to  be 
Mrs.  Sill.  When  the  conveyances  in  quQfstion  were  made, 
therefore,  the  defendant,  whatever  may  have  been  his  daim, 
was,  in  fact,  the  tenant,  first  of  MnmSill  and  then  of  her 
grantee.  The  title  under  which  he  claimed  was  not  adverse 
to  the  title  under  which  the  plaintiff  now  claims.  The  con- 
veyances, therefore,  cannot  be  avoided  upon  this  ground* 

I  have  thus  examined  all  the  grounds  of  defense  whioh  wore 
presented  upon  the  trial  of  this  action.    I  have  bestowed  npon 
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tlie  case  a  much  greater  amount  of  attention  than  is  nsttally 
devoted  to  a  trial  at  the  circuit,  for  the  reason  that  the  ques- 
tions involved  are  important,  and  some  of  them,  to  me  at  least, 
novel,  and  having  heen  fully  and  well  argued  on  hoth  sides,  it 
was  the  mutual  request  of  the  parties,  at  the  trial,  that  the 
decision  should  he  made  upon  a  full  examination  of  these 
questions.  That  examination  has  led  me  to  the  conclusion 
that  the  plaintiff  is  entitled  to  judgment. 

[Albaitt  Special  Tbrx,  October  6, 1866.    ffa/rri»^  Justice.] 


•  •  • 


Waterburt  v8,  Sinclair  and  others. 

Where  a  promissory  note  was  made  by  D.  payable  to  W:  or  order,  and  before 
the  delivery  thereof  to  the  payee  it  was  indorsed  by  S.,  to  enable  D.  to  ob- 
tain credit  with  W.  Held  that  8.  was  liable  as  indorser,  to  the  payee,  upon 
proof  of  presentment,  non-payment  and  notice. 

HM  (dsoj  that  no  indorsement  by  the  payee  was  necessary,  in  order  to  per- 
fect bis  rights.  His  rights  accrued  when  the  note  was  delirered  to,  and 
accepted  by  him,  and  were  in  no  manner  dependent  npon  any  additional 
indorsement. 

The  rule  that  the  payee  must  first  indorse  a  note,  is  founded  upon  the  fact 
that  he  alone  can  transfer  it:  when  there  is  no  transfer  the  reason  of 
the  rule  fails,  and  it  is  therefore  inapplicable. 

Where  in  an  action  against  an  indorser,  the  complaint  alleges  that  the  defend- 
ant agreed  to  guaranty  the  payment  of  the  note,  if  that  allegation  is  not 
made  out,  it  may  be  disregarded  as  surplusage. 

DEMURRER  to  complaint.  The  complaint  alleged  that 
on  the  9th  of  November,  1855,  the  defendant  George 
Dick  was  indebted  to  the  plaintiff  in  the  sum  of  $308.42  for 
rent,  and  upon  a  promissory  note  made  by  the  defendant ;  that 
for  the  purpose  of  securing  the  said  indebtedness,  and  also  the 
further  sum  of  $100  which  would  become  due  for  rent,  on  the 
1st  of  February  then  next,  and  in  consideration  of  the  forbear- 
ance jo&'pajrBM&^'^W  the  plaintiff,  and  as  an  inducement  for 
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the  plaintiff  to  allow  the  said  Dick  to  remain  in  poseeeBion  of 
the  premises  rented,  Dick  agreed  to  make  and  deliver  to  the 
plaintiff  his  promissory  note,  indorsed  and  guarantied  to  the 
plaintiff  by  the  defendant  William  Ann  Sinclair,  then  a/ei7te 
sole,  and  known  by  the  name  of  William  Ann  Lawson,  pay- 
able in  three  months,  for  $413.82,  being  the  amount  of  said 
indebtedness,  with  interest,  and  the  said  rent ;  and  that  the 
said  William  Ann  Lawson,  with  a  full  knowledge  of  the 
above  facts,  and  for  the  same  consideration,  agreed  to  indorse 
and  guaranty  said  note  to  the  plaintiff.  The  complaint  fur- 
ther alleged  that  in  pursuance  of  said  agreement,  Dick,  on  the 
said  9th  of  November,  1855,  made  his  promissory  note  in 
writing,  bearing  date  on  that  day,  whereby,  for  value  received, 
he  promised  to  pay,  three  months  after  the  date  thereof,  to 
the  plaintiff  or  order,  the  said  sum  of  $413.82  for  value  re- 
ceived, at  No.  190  Pearl  street  in  the  city  of  Brooklyn ;  and 
the  defendant,  William  Ann  Sinclair,  indorsed  the  same,  by 
the  name  of  W.  A.  Lawson,  and  the  same  was  afterwards  duly 
delivered  to  the  plaintiff,  who  thereby  became,  and  ever  since 
has  been,  and  now  is,  the  sole  owner  and  holder  thereof.  The 
complaint  then  alleged  presentment  of  the  note  for  payment, 
on  the  day  it  became  due,  refusal  of  payment,  protest  and 
notice  to  the  defendant  W.  A.  Lawson.  That  since  the  note 
became  due,  and  during  the  year  1857,  the  defendant  William 
Ann  Lawson  married  the  defendant  Sinclair,  and  was  now  his 
wife ;  and  that  no  part  of  the  said  note  had  been  paid  to  the 
plaintiff. 

The  defendants,  Sindair  and  wife,  demurred  to  the  com- 
plaint, and  assigned  as  ground  thereof,  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

Theodore  F.  Jaokson,  for  the  plaintiff. 

«7.  Paulding,  for  the  defendants. 

8.  B.  Stroko,  J.  This  is  an  action  on  a  promissory  note, 
by  the  payee  against  the  maker  and  indorser,  who  was  a/eme 
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sole  when  she  indorsed  the  note,  hat  has  since  married,  and 
her  hushand.  The  note  was  payable  to  the  plaintiff,  or  his 
order,  three  months  after  its  date.  It  was  partly  for  a  debt 
from  the  maker  to  the  payee,  existing  at  the  time,  and  partly 
for  prospective  rent,  and  was  made  and  indorsed  pursuant  to 
an  arrangement  between  the  maker  and  the  payee,  to  extend 
the  time  for  the  payment  of  the  debt,  and  to  permit  the  con- 
tinued occupancy  of  the  demised  premises,  which  was  known 
to  the  indorser.  It  was  indorsed  in  blank  before  it  was  deliv- 
ered to  the  plaintiff.  The  note  was  presented  to  the  maker 
when  it  became  due,  and  payment  was  refused.  It  was  there- 
upon protested,  and  due  notice  was  given  to  the  indorser. 

As  the  note  was  negotiable,  and  there  is  no  express  engage- 
mentby  Mrs.  Sinclair,  as  guarantor,  she  must  be  considered  as 
an  indorser  only.  The  alle^tion,  in  the  complaint,  that  she 
agreed  to  guaranty  the  payment  of  the  note,  is  not,  therefore, 
made  out ;  but  as  that  is  coupled  with  the  averment  that  she 
agreed  to  indorse  it,  what  is  said  in  reference  to  the  guaranty 
may  be  considered  as  surplusage.  The  plaintiff  can  sustain 
his  suit  if  he  should  prove  enough  of  the  averments  in  his 
complaint  to  maintain  an  action,  although  he  may  fail  in  es- 
tablishing the  whole. 

The  main  question  is,  whether  one  who  has  indorsed  a  note, 
before  delivery,  can  be  made  liable  to  the  payee  who  has  not 
indorsed  it.  That  one  may  become  an  indorser  under  such 
drcumstanoes,  appears  to  be  well  settled.  An  indorsement 
by  the  payee  is  undoubtedly  essential  to  a  valid  transfer  of  the 
note  when  it  is  payable  to  his  order ;  and  when  he  actually 
indorses  it,  I  cannot  see  that  he  can  maintain  an  action  upon 
it  against  a  subsequent  indorser.  That,  if  permitted,  would 
be  an  invasion  of  the  usual  order  of  liability.  The  idea  of  the 
late  chancellor,  that  a  subsequent  indorser  may  be  rendered 
responsible  to  a  prior  one,  by  an  indorsement  by  the  latter 
without  recourse  to  him,  and  a  delivery  of  the  note  to  some 
nominal  plaintiff,  who  might  prosecute  for  him,  was  dismissed 
when  it  was  advanced  by  a  learned  member  of  the  oourt  for 
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the  correction  df  errors,  and  at  any  rate  is  not  now  considered 
1  to  be  sound  law.  That  any  one  who  writes  his  name  npon 
the  back  of  a  negotiable  note,  not  then  indorsed  by  the  payee, 
assumes  an  inchoate  liability,  there  can  be  no  doubt.  If  the 
name  and  signature  of  the  payee  should  afterwards  be  pre- 
fixed, that  would  be  clearly  all  that  would  be  formally  neces- 
sary to  consummate  the  responsibility.  That  would,  as  I 
conceive,  be  absolutely  necessary  in  all  cases  where  the  holder 
was  to  be  any  other  than  the  payee.  But  is  there  the  same, 
or  any,  necessity  for  an  indorsement  by  the  payee  when  there 
is  a  general  indorsement  by  another  designed  for  his  benefit  ? 
What  is  the  general  engagement  by  the  indorser  ?  It  is  to 
pay  the  note  to  any  subsequent  holder,  provided  it  is  duly 
presented  to,  and  payment  received  by,  the  maker,  and 
due  notice  of  non-payment  is  given.  It  can  make  no  dif- 
ference, as  I  conceive,  whether  the  subsequent  holder  is 
the  payee,  or  another.  There  is  the  same  equity  in  favor  of 
either,  and  there  is  no  technical  rule  against  the  liability  to 
the  payee,  unless  he  is  also  the  prior  indorser.  An  indorser 
of  a  promissory  note  is  considei'ed  in  the  light  of  a  drawer  of 
a  bill  of  exchange  upon  the  maker,  to  pay  the  amount  to  any 
subsequent  holder,  whether  named  or  not.  {Chitty  on  BtllSy 
155,  156,  and  the  cases  there  cited.  Surely  he  can  make  the 
bill  of  exchange  payable  to  the  person  named  in  the  body  of 
the  note  as  the  payee.  There  is  no  principle  applicable  to 
commercial  paper  which  forbids  that.  That  it  may  be  an  or- 
der 'upon  the  maker  to  do  what  he  at  the  same  time  engages 
to  do,  can  make  no  difference.  That  is  done,  or  is  the  effect 
of  what  is  done,  in  other  cases ;  as  where  there  has  been  a 
previous  promise  of  the  drawee  of  a  bill  of  exchange  to  accept 
it,  or  where  a  bill  payable  at  a  future  day  has  been  accepted. 
There  are,  in  such  cases,  both  an  order  from  one  and  a  prom- 
ise by  another,  upon  such  order  already  made,  or  to  be  made, 
to  pay.  In  substance,  the  note  in  question  contains  a  prom- 
ise to  pay  money  to  the  payee,  upon  the  order  of  the  indorser ; 
and  that  under  such  circumstances  an  action  may  be  main- 
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tabled  by  the  payee,  against  the  indorser,  was  decided  in  the 
ease  of  WiUie  v.  Greene,  (10  Wend.  516.)  There  is  no  ne- 
cessity for  proving  a  valid  consideration  for  the  obligation  of 
an  indorser,  and  certainly  none  for  reducing  the  consideration 
to  writing.  He  is  not  considered  as  entering  into  a  special 
promise  to  answer  for  the  debt,  default  or  miscarriage  of  anotheij 
person,  within  the  statute.  An  entire  want  of  consideration! 
might  be  available  between  the  original  parties,  at  common; 
law,  but  in  this  case  enough  is  averred  to  cause  the  liabilityj 
of  an  indorser.  The  case  of  Oilmore  v.  Spies,  (1  Barb.  158.» 
1  ComM.  321^)  was  much  like  that  now  under  consideration, 
except  that  no  notice  had  there  been  given  to  the  indorser. 
He  escaped  solely  on  that  ground.  The  counsel  for  the  de- 
fendant,  in  that  case,  who  was  an  acute  and  experienced  law- 
yer, contended  before  this  court  that  the  indorser  was  "only 
liable  on  condition  of  a  demand  of  payment  at  the  expiration 
of  the  days  of  grace,  and  notice  of  non-payment."  He  did 
not  contend,  nor  did  this  court  assume,  that  the  indorser 
would  not  have  been  liable  if  demand  of  payment  had  been 
duly  made,  and  notice  of  non-payment  had  been  given.  If  in 
that  case  the  indorser  had  not  originally  assumed  any  liability 
to  the  payee,  that  would  have  been  a  sufficient  defense  for 
him,  and  it  would  have  been  unnecessary  to  consider  any  other. 
When  the  case  was  before  the  court  of  appeals,  the  defendant 
was  considered  by  Judge  Bronson  to  be  an  indorser,  and  as 
such  to  be  entitled  to  notice  of  non-payment.  Such  was  also 
the  opinion  of  Judge  Jewett ;.  but  Judge  Gardiner  dissented, 
and  held  that  the  defendant  by  his  indorsement  contracted 
that  if  the  note  was  duly  demanded  of  the  maker,  and  not 
paid,  or  if,  after  the  exercise  of  due  diligence,  no  such  demand 
could  be  made,  he  would,  on  due  notice,  pay  the  amount  t^ 
the  indorser  or  holder.  In  that  case,  as  in  this,  the  action 
was  by  the  payee  of  a  note  against  the  indorser ;  and  neither 
counsel  nor  any  of  the  judges  supposed  that  the  indorse*  did 
not  assume  any  liability  to  the  payee.  In  the  case  of  JTer- 
rick  v.  Carman^  (12  John.  159,)  the  note,  it  is  true,  had  been 
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indorsed  by  Herrick  when  it  was  deliyered  to  the  pajee ;  but 
they  subsequently  prefixed  their  indorsement^  and  then  sold 
it  to  Carman,  at  a  large  discount,  the  facts  being  known  to 
hiuL  Chief  Justice  Spencer  remarked  that  it  did  not  appear 
that  Herrick  indorsed  the  note  for  the  purpose  of  giving  the 
maker  credit  with  the  payees,  or  that  he  was  in  any  wise  in- 
formed of  the  use  to  which  the  maker  intended  to  apply  the 
note ;  and  that  in  the  absence  of  any  proof  to  the  contrary, 
the  court  must  intend  that  Herrick  meant  only  to  become  aec 
ond  indorser,  with  all  the  rights  incident  to  that  situation. 
The  chief  justice  adds,  that  Herrick  must  hav«  known  that 
^  I  his  indorsement  would  be  Nugatory  unless  preceded  by  that 

'*■'  of  the  payees  of  the  note.    He  cites  no  authority  for  this, 
,         '^  i   '  K\    ^^^  it  is  to  be  presumed  that  what  he  said  was  in  refer- 
Y  ^ul^t     *^^  ^  • '^*  ®^^  ^  *^®  circumstances  of  that  case,  and  that  he  did  not  in- 
^   ^* '      tend  to  lay  down  the  rule  as  of  universal  application.    The 
case  of  Ellis  v.  Broum,  (6  Barb.  282,)  was  where  there  had 
been  a  transposition  of  indorsements,  and  the  question  was, 
whether  in  such  case  an  indorsee  in  efifect  could  recover  against 
his  indorser,  and  it  was  rightly  decided  that  he  could  not. 
/  That  is  certainly  the  rule  when  the  payee  of  the  note  actually 
I  indorses  it,  or  when  his  indorsement  is  necessary  to  give  it  ef- 
fect in  the  hands  of  him  who  seeks  to  enforce  it.     But  in  the 
present  case  no  indorsement  by  the  payee  was  necessary,  in 
order  to  i)erfect  his  rights.     His  rights,  whatever  they  were, 
accrued  when  the  note  was  delivered  to,  and  accepted  by, 
him,  and  were  in  no  manner  dependant  upon  any  additional 
indorsement.     What  they  were  has  been  already  shown.     I 
repeat,  that  the  rule  that  the  payee  must  first  indorse  a  note, 
is  founded  upon  the  fact  that  ho  alone  can  transfer  it ;  and 
I  that  where,  as  in  this  case,  there  was  no  transfer,  the  reason 
i  of  the  rule  fails,  and  it  is  therefore  inapplicable. 

There  must  be  a  judgment  for  the  plaintiff,  with  leave  to 
the  defendants,  Sinclair  and  wife,  to  withdraw  their  demurrer, 
and  answer  in  twenty  days,  upon  the  payment  of  costs. 

[KxiraB  Special  Txuc,  November  2, 1867.    S.  B,  Strong,  Jnstioe] 


NEW  YORK— NOVEMBER,  1867.  461 


UlCBARaEB  V8,   PlUME   &   BUBGOTNB. 

In  1858  the  plaintiff  deposited  a  smn  of  money  with  the  defendants,  taking 
from  them  a  certificate  of  deposit,  stating  that  the  money  was  payable  to 
his  order  on  the  return  of  the  certificate  with  his  indorsement  thereon.  In 
December,  1853,  the  partnership  between  the  defendants  was  dissolved. 
The  business  was  continued  by  B.  one  of  the  firm,  who  published  a  notice 
in  the  newspapers,  that  he  would  pay  all  the  certificates  of  deposit  of  the 
late  firm.  There  was  no  proof  that  the  plaintiff  ever  saw,  or  heard  of,  the 
notice.  He  did  not  present  his  certificate  until  September,  1855,  when  he 
presented  the  same,  and  demanded  payment.  Held  that  the  defendants 
were  not  discharged  ft-om  their  liability  by  the  omission  of  the  plaintiff  to 
present  the  certificate  in  accordance  with  the  notice. 

ff^  alsot  that  the  plaintiff  could  recover  upon  the  certificate,  without  having 
previously  indorsed  it 

IN  1853  the  defendants,  Plume  &  Burgoyne,  were  in  busi- 
ness together  as  bankers  in  San  Francisco,  in  California.  On 
the  14th  of  October,  1853,  the  plaintiff  deposited  with  them 
$1300,  and  received  from  them  a  memorandum  to  that  effect, 
or  as  it  IB  called  a  certificate  of  deposit,  which  stated  the  fact  of 
such  deposit,  and  that  the  sum  was  payable  to  his  order  on  the 
return  of  that  certificate  with  his  indorsement  thereon.  In 
December,  1853,  the  copartnership  was  dissolved,  the  de- 
fendant, Burgoyne,  continuing  the  business.  Immediately 
upon  such  dissolution,  the  defendant,  Bui^yne,  published  a 
notice  in  all  the  papers  in  San  Francisco,  stating  that  he 
would  pay  all  the  certificates  of  deposit  of  Burgoyne  &  Co. 
The  plaintiff  did  not  present  his  certificate,  and  in  February, 
1855,  failed  in  business.  In  September,  1855,  the  plaintiff 
presented  the  certificate  to  Burgoyne  at  the  banking  house  of 
Burgoyne  &  Co.,  and  demanded  payment,  which  was  refused, 
and  the  sum  mentioned  in  it  has  never  been  paid.  The  cause 
was  tried  before  Justice  Clerks,  without  a  jury,  and  judg- 
ment rendered  for  the  plaintiff  for  $1486.32,  the  amount  of 
deposit  and  interest.  The  defendants  appealed  fi*om  the 
judgment 
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B.  Ooodmany  for  the  defendant  Plume. 
Capron  (k  Lake^  for  the  plcdntiff. 

By  the  Courts  Davies^  J.  We  see  no  error  in  the  ruling 
of  the  justice  at  the  trial  The  plainti£F  had  loaned  to  the 
defendants  $1300,  which  they  were  hound  to  repay  to  him  on 
demand.  It  is  conceded  that  the  money  has  never  been  paid, 
and  the  defense  set  up,  that  the  defendant  Plume  was  dis- 
charged from  this  debt  because  the  plaintiff  did  not  call  on 
the  defendant  Burgoyne  for  it,  in  accordance  with  the  notice 
in  the  San  Francisco  newspapers,  is  entirely  untenable.  It  is 
in  proof  that  the  plaintiff  did  not  reside  in  San  Francisco,  and 
it  does  not  appear  that  he  ever  saw,  knew,  or  heard  of  the  no- 
tice. He  was  under  no  obligation  to  call  for  his  money,  if  he 
had. 

There  is  nothing  in  the  objection  that  the  plaintiff  cannot 
recover  until  he  has  indorsed  the  certificate  of  deposit.  He 
doubtless  would  have  indorsed  it  if  it  had  been  paid,  or  of- 
fered to  be  paid,  at  the  time  he  presented  it  for  payment 
And  it  being  now  in  the  possession  of  the  plaintiff's  attorney, 
it  can  be  delivered  up  to  the  defendants  on  payment  of  this 
judgment ;  and  such  payment  will  be  an  extinguishment  of  all 
liability  of  the  defendants  or  either  of  them,  in  consequence 
thereof,  and  a  fiill  protection  to  them. 

The  judgment  below  should  be  affirmed,  with  costs. 

[New  Tobk  Gbhbbal  Tbbm,  November  2,  1867.    MUtMl^  Dtmu  and 
CUrke,  JuBtices.] 
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The  principle  of  reg  adjudieaia  is  only  applicable  to  matters  directly  adjudi- 
cated, and  not  to  matters  which  might  have  arisen  inddentaUy  or  ool- 
laterally. 

It  is  not  enough  to  estop  a  plaintiff  from  maintaining  his  action,  that  the 
matter  upon  which  it  is  founded  might  have  been  available  in  a  former  suit 
between  the  same  parties. 

Where  W.  commenced  proceedings  against  S.  under  the  mechanic's  lien  law, 
and  recovered  a  Judgment  for  the  amount  of  his  account,  by  default,  without 
giving  8.  credit  for  the  amount  of  a  receipt  and  an  order  which  8.  had  paid 
to  him ;  Held  that  8.  might  maintain  an  action  against  W.  to  recover  the 
amount  so  paid. 

When  W.  received  the  money  specified  in  his  receipt,  and  when  he  drew  the 
order  upon  8.  and  the  same  was  accepted  and  paid,  there  was  an  implied 
agreement  on  his  part  that  those  sums  should  be  credited  upon  his  account 
against  8.  And  in  omitting  to  make  the  application,  he  was  chargeable 
with  a  breach  of  good  faith. 

THIS  was  an  appeal  from  a  judgment  rendered  at  the  Ulster 
circuit,  in  February,  1856.  The  cause  was  tried  without 
a  jury.  The  plaintiff  gave  in  evidence  a  receipt,  as  follows : 
"Kingston,  January  26,  1853.  Received  from  Henry  J. 
Smith  ninety-eight  dollars  on  Methodist  church,  and  eighty 
dollars  cash,  on  account.  Whiting  Weeks."  Also  an  order 
as  follows :  "  Mr.  Henry  J.  Smith,  pay  C.  F.  Phillips  thirty- 
five  dollars  and  charge  the  same  to  my  account.  January  27, 
1853.    Whiting  Weeks." 

The  plaintiff  then  proved  that  in  March,  1853,  the  defend- 
ant commenced  proceedings  against  him,  under  the  provis- 
ions of  the  mechanics'  lien  law  applicable  to  the  county  of 
Ulster,  upon  an  account  amounting  to  $1371.38,  and,  in  Au- 
gust following,  the  defendant  recovered  a  judgment  against 
the  plaintiff  for  the  amount  of  his  account,  by  default.  It 
was  admitted  that  the  plaintiff  had  not  been  credited  with 
the  money  mentioned  in  the  instruments  upon  which  this 
action  is  brought. 

The  testimony  being  closed,  the  defendant's  counsel  moved 
for  a  nonsuit,  on  the  ground  that  the  plaintiff  was  boxmd  to 
interpose  his  demand  as  a  defense  to  the  proceeding  under  the 
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lien  law,  and  not  having  done  so,  he  wag  barred  by  the  judg- 
ment from  recovering  his  demand  in  this  action.  The  court 
granted  the  motion,  and  judgment  having  been  perfected  in 
favor  of  the  defendant,  the  plaintiff  appealed  to  the  general 
term. 

E,  Cooke,  for  the  plaintiff. 

T.  B,  Westbrook,  for  the  defendant. 

By  the  Court,  Harris,  J.  None  will  deny  that  the  plaint- 
iff ought  to  recover  the  money  for  which  he  has  brought  this 
action,  if  a  recovery  can  be  had  without  violating  any  prin- 
ciple of  law.  The  defendant  has  had  the  money.  It  was 
paid  by  the  plaintiff,  and  yet  he  has  received  no  benefit  from 
such  payment.  Ordinarily,  this  is  sufficient  to  lay  the  found- 
ation for  an  action. 

But  it  is  insisted  that  this  cannot  be  done  without  again 
drawing  in  question  matters  determined  by  the  judgment 
recovered  by  the  defendant  against  the  plaintiff.  If  this  be 
so,  the  objection  is,  of  course,  fatal  to  the  actioa  For  all 
courts  agree  that  a  matter  which  has  once  been  determined  by 
a  court  of  competent  jurisdiction,  cannot  be  reviewed  or  re- 
examined in  another  suit  between  the  same  parties.  Judici^ 
um  semper  pro  veritate  accipitur.  So  long  as  the  judgment 
stands,  the  matters  adjudged  are  closed  to  all  further  exam- 
ination. 

This  case,  therefore,  must  depend  upon  the  question  whether 
there  has  been  an  adjudication  upon  the  subject  matter  of  this 
action.  It  is  to  be  borne  in  mind,  that  the  principle  of  res 
adjudieaia  is  only  applicable  to  matters  directly  adjudicated, 
'.  \  and  not  to  matters  which  might  have  arisen  incidentally  or 
collaterally.  There  can  be  no  doubt  that  when  the  plaintiff 
fooiMl  himself  sued  for  the  whole  amount  of  the  defendant's 
account  against  him,  he  might  have  interposed  a  defense,  and 
-  i;  'Tib|3J8t^  upon  having  the  moneys  for  which  this  action  is 
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brought  allowed  to  him  as  payments  upon  the  accouni  But 
was  he  bound  to  do  this,  and  thus  greatly  increase  the  costs 
for  which  he  must  certainly  become  liable,  at  the  peril  of 
losing  the  payments  he  had  made,  in  case  the  defendant 
should  omit  to  give  him  the  proper  credits  ?  When  the  de- 
fendant received  the  money  specified  in  his  receipt,  and  when 
he  drew  the  order  upon  the  plaiatiff  and  this  was  accepted  and 
paid,  there  was  an  implied  agreement  on  his  part,  that  these 
sums  should  be  credited  upon  his  account  against  the  plaint- 
iff. In  omitting  to  make  the  application,  he  was  dbargeable 
with  a  breach  of  good  faith.  The  judgment  recovered  was 
for  the  amount  of  the  defendant's  account.  This  is  not 
questioned.  But  the  thing  of  which  the  plaintiff  complains 
is,  that  the  defendant  did  not  reduce  that  account,  as  he  was 
I^ally  bound  to  do,  by  the  amount  of  moneys  he  had  reoeived 
from  the  plaintiff 

This  view  of  the  question  is  abundantly  supported  by 
authority.    The  case  of  Bowe  v.  Smithj  (16  Mass.  Bep.  306,) 
is  directly  in  point    In  that  case,  the  defendant  had  held  a 
promissory  note  i^ainst  the  plaintiff  for  $400.     The  plaintiff 
had  paid  the  defendant  $50  on  account  of  the  note,  for  which 
he  took  a  receipt.     Subsequently,  the  defendant  brought  an 
action  upon  the  note  and  took  judgment  for  the  whole  amount 
The  defendant  in  the  judgment  then  brought  his  action  to 
recover  back  the  $50  he  had  paid,  but  which  had.  not  been 
allowed  to  him  as  a  payment  on  the  note.    Parker,  Ch.  J^, 
said,  ^'  Our  first  impression  was  against  this  action,  but  upon 
further  consideration,  we  think  it  can  be  maintained.    It  is 
not  like  the  cases  in  which,  after  judgment  suffered,  an  ^ioa  is 
brought  to  recover  back  the  sum,  or  a  part  of  it,  which  was 
the  foundation  of  the  judgment.    In  those  cases  a  new  trial 
is  the  proper  remedy.    Here,  the  creditor,  by  his  oi-^^^ — «•  v  a      ^ 
recovered  judgment  for  his  whole  debt,  when  a  part  mi^^ur    ^^^ 
been  paid.    It  was  his  duty  to  have  credited  the  sum  niid  coi  ^^n  j^n  | 
the  note,  and  not  having  done  it,  he  is  to  be  consiftA Mt  oLMaWM 
retaining  the  money  for  the  use  of  his  debtor.    Tn  cbbt(ur^  a  HT 
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might  well  lie  by,  and  suffer  judgment  to  go  against  him  by 
default,  relying  upon  a  deduction  of  the  sum  paid  before 
judgment.  The  ground  of  the  action  is,  that  the  defendant 
has  received  $50  of  the  plaintiff,  which  he  is  not  entitled  to 
retain.  He  might  have  retained  it  if  he  had  chosen  to  indorse 
it  on  the  note,  or  to  deduct  it  from  his  damages,  but  not 
having  done  either,  he  cannot  conscientiously  retain  it." 

Fowler  v.  Shearer ,  (6  Mass.  Rep.  14,)  was  decided  upon 
the  same  principle.  In  that  case  Shearer  was  an  attorney  at 
law,  and  had  received  a  note  against  the  plaintiff  for  collection. 
Fowler  paid  him  $20  to  apply  on  the  note,  but  without  mak- 
ing the  application,  he  proceeded  to  take  judgment  for  the 
full  amount  of  the  note.  Afterwards,  he  paid  over  the  money 
to  the  plaintiff  in  the  judgment.  In  an  action  against  Shear- 
er, the  attorney.  Fowler  was  allowed  to  recover  back  the  money 
he  had  paid  him.  Parsons,  Ch.  J.,  said,  "When  this  money 
was  paid  to  the  defendant,  it  was  on  the  trust  that  he  would 
discharge  the  plaintiff,  either  by  indorsing  it,  or  crediting  it 
when  he  entered  judgment.  It  cannot  be  presumed  that, 
notwithstanding  this  payment,  the  defendant  in  that  suit 
would  retain  counsel  and  call  upon  the  present  defendant  as 
a  witness  to  prove  the  payment.  The  defendant  was  guilty 
of  a  breach  of  the  trust  reposed  in  him  by  the  plaintiff,  and 
for  this  breach  he  ought  to  refund  the  money." 

It  is  proper  to  notice  that  in  a  recent  edition  of  the  Massa- 
chusetts reports,  the  editor,  in  a  note  to  the  case  of  Rotoe  v. 
Smithy  above  cited,  has  flatly  asserted  that  this  case  "  cannot 
stand  in  law."  The  reason  he  assigns  for  an  opinion  so  de- 
cided is,  that  the  case  allows  matters  embraced  in  a  former 
suit,  and  which  had  passed  in  rem  judicatum  to  be  again 
brought  in  controversy.  In  respect  to  this  note,  it  is,  perhaps, 
enough  to  say,  that  the  editor ^  however  learned  he  may  be, 
clearly  differs  in  opinion  with  two  distinguished  chief  justices, 
each  of  whom  was  sustained  in  his  views  by  four  associate 
justices.  The  case  was  decided  upon  the  very  ground  that  by 
allowing  the  plaintiff  to  recover,  the  judgment  in  the  former 
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«ttit  would  not  be  disturbed.  The  amount  of  the  recovery 
was  no  more  than  the  amount  of  the  pkintiff's  debt  The 
thing  complained  of  was,  that  the  defendant  had  not  reduced 
that  debt  by  an  application  of  the  money  he  had  received,  as 
he  ought  to  have  done.-  For  this  omission  of  duty  he  was 
held  liabla 

The  soundness  of  the  decisions  dlready  cited  was  recognized 
in  Loving  v.  Mansfield^  (17  Mass,  Rep.  394,)  which  also  was 
an  action  to  recovet  ba(;k  money  alleged  to  have  been  paid 
upon  a  note  and  not  applied.  The  court  distinguished  that 
case  from  the  cases  cited,  by  the  fkct,  that,  instead  of  having 
suJQTered  judgment  to  go  against  him  by  default,  as  in  those 
cases,  the  plaintiff  in  this  case  had  defended  the  suit  against 
him  and  was  present  at  the  trial  and  might  have  been  heard 
on  the  question  of  damages,  and  yet  voluntarily  lay  bjt  and 
offered  no  evidence  of  his  payments.  {See  aieo  Whitcomb  v. 
Williams,  4  Pick,  228 ;  Gary  v.  Hull,  ]  1  John,  441 ;  Cobb 
V.  Curtisa,  8  id,  470 ;  Cowen  A  HilVs  Notes,  832  to  834.) 

A  contrary  doctrine  has  been  held  in  New  Hampshire  and 
Alabama.  In  Tilton  v.  Gordon,  (1  N,  H,  Rep,  33,)  the 
plaintiff  had  sold  a  yoke  of  oxen  to  Gordon  who  hold  a  note 
against  him,  and  the  price  of  the  oxen  was  to  be  credited  on 
the  note.  A  suit  was  afterwards  brou^rht  on  the  note,  and 
judgment  obtained  by  default  for  the  full  amount.  It  was 
held  that  he  could  not  recover  the  price  of  the  oxen  in  a  sub- 
sequent action.  The  court,  in  giving  judgment,  attach  some 
importance  to  the  fact  that  under  the  provisions  of  a  statute 
of  New  Hampshire,  the  plaintiff  was  not  remediless  in  the 
first  action.  Broughton  v.  Mcintosh,  (1  Alab,  Rep,  103,)  and 
Mitchell  V.  Sanford,  (11  id,  695,)  are  to  the  same  effect. 

In  my  judgment,  the  good  sense  and  justice  of  the  question 
are  with  the  Massachusetts  cases.  It  is  not  enough  to  estop 
the  plaintiff  in  the  second  action,  that  the  matter  upon  which 
it  18  founded  might  have  been  available  in  the  first.  The 
ground  upon  which  this  action  proceeds  is,  not  that  the  judg- 
ment in  the  first  action  is  wrongs  but  that,  conceding  its  var 
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Udity,  the  defendant  has  money  in  his  hands  which  he  re- 
ceived from  the  plaintiff,  and  which  in  justice  he  ought  not 
to  keep.  He  might,  indeed,  have  made  it  right  for  him  to 
keep  the  money,  but  he  elected  not  to  do  so.  He  received  it 
upon  a  trust  and  confidence  that  he  should  apply  it  in  a  spe- 
cific manner.  This  he  has  not  done,  and  it  is  now  inequitable 
that  he  should  retain  it.  The  plaintiff  had  a  right  to  expect 
that  the  defendant  would  perform  his  duty,  and,  when  he 
came  to  take  judgment  for  his  debt,  that  he  would  credit  the 
payments  which  had  been  made.  To  hold  that  he  was  bound 
to  appear  in  the  action  and  employ  counsel  at  his  own  ex^ 
pense,  merely  to  see  that  the  defendant  did  what  he  had 
agreed  to  do,  would,  in  my  judgment,  be  unreasonable.  If 
the  defendant  is  now  charged  with  the  expense  of  another  suit, 
it  is  his  own  fault.  He  might  well  have  avoided  it,  by  merely 
giving  credit  for  the  payments  he  had  received.  Unless  this 
action  is  sustained,  the  plaintiff  has  lost  his  money,  and  that 
too,  without  any  fault  of  his  own. 

I  am  of  opinion  that  the  judgment  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event 

[Albavt  Gbsbbax*  Tbbx,  December  7, 1857.    Wright^  ChuUL  and  Emrru, 
JutfUoes.] 
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Where  an  action  is  bronghti  before  a  jnstice  of  the  peace,  by  the  assignee  of 
the  lessor  in  a  lease  in  fee,  against  the  assignee  of  the  lessee,  to  recover  rent, 
and  the  defendant,  in  his  answer,  denies  all  the  allegations  in  the  complaint, 
the  title  to  land  necessarily  comes  in  question,  and  the  Jnstice  has  no  juris- 
diction to  render  a  judgment. 

Where  it  becomes  necessary  for  the  plaintiff  to  establish  his  title,  in  order  to 
recover,  the  objection  may  be  taken  by  the  defendant,  that  the  title  to  land 
comes  in  question ;  and  it  is  the  duty  of  the  justice,  in  whatever  stage  of  the 
trial  this  Shan  appear,  to  dismiss  the  action. 
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Althongh  in  many  cases  between  landlord  and  tenant,  Che  latter  is  eal^ped 
from  disputing  the  title  of  the  former,  yet  where  a  stranger  to  the  original 
transaction  claims  that  he  has  succeeded  to  the  rights  of  the  landlord,  it  is 
competent  for  the  tenant  to  deny  his  claim,  and  thus  put  him  to  the  proof 
of  his  title.  When  this  is  done,  whatever  be  the  amount  in  controversy,  the 
case  is  no  longer  within  the  jurisdiction  of  a  justice  of  the  peace. 

THIS  was  an  appeal  from  a  judgment  of  the  Bensselaer 
county  court)  affirming  a  justice's  judgment.  The  action 
was  brought  to  recover  rent  claimed  to  be  due  to  the  plaint- 
iff upon  a  manor  lease.  The  complaint  sets  forth  a  lease  in 
fee  from  Stephen  Van  Bensselaer  to  Lawrence  Snyder,  bear- 
ing date  the  21st  day  of  March^  1794,  for  a  lot  of  land  in  the 
town  of  PoestenkiU,  and  reserving  a  wheat  rent.  It  then 
proceeds  to  state  facts  showing,  that  on  the  first  day  of  July, 
1852,  all  the  interest  of  Stephen  Yan  Bensselaer  and  his 
heirs  and  assigns  in  the  land,  and  the  rents  reserved,  and  the 
rents  which  had  then  accrued  and  remained  unpaid,  were 
conveyed  to  the  plaintiff,  and  it  is  alleged  that  the  plaintiff 
then  "  became  the  otoner  of  the  rents  then  due  and  in  arrear^ 
and  also  became  seised  in  fee  of  the  said  rents  and  estate  in 
the  said  demised  premises." 

The  complaint  further  states,  that  the  defendant  had  be- 
come the  assignee  of  the  interest  of  the  grantee  of  the  said 
premises  in  a  part  thereof,  and  that  after  he  became  such 
assignee,  the  rent  upon  the  part  of  the  premises  of  which  he 
was  the  assignee,  from  the  year  1842  to  the  year  1855,  inclu- 
sive, had  become  due  and  was  unpaid.  For  this  rent  the 
plaintiff  claimed  judgment. 

The  defendant,  in  his  answer,  denied  each  and  every  alle- 
gation in  the  complaint.  Upon  the  trial,  the  plaintiff  offered 
proof  of  his  title.  The  counsel  for  the  defendant  objected  to 
the  evidence,  on  the  ground  that  it  involved  the  title  to  real 
property.  The  objection  was  overruled  by  the  justice,  and 
the  evidence  received.  The  defendant  also  asked  that  the 
action  be  dismissed,  on  the  ground  that,  by  the  plaintiff's  own 
showing,  the  title  to  real  property  was  in  question.  The  tes- 
timony being  closed,  the  justice  rendered  judgment  for  the 
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plailrtiff  for  $100  damages,  besides  costs.    This  judgment  was 
affirmed  by  the  county  court,  upon  appeal. 

B.  A.  Parmenter)  for  the  plaintiff. 

A.  Bingham^  for  the  defendant 

By  the  Court ^  Harris,  J.  The  single  question  which  this 
case  presents  is,  whether  the  justice  had  jurisdiction  to  render 
the  judgment.  Such  jurisdiction  is  denied,  on  the  ground 
that  the  title  to  real  property  came  in  question  upon  the  trial 

There  are  two  modes  in  which  title  may  come  in  question 
upon  a  trial.  The  one  is,  where  the  issue  is  such  that  the 
plaintiff  finds  it  necessary  to  prove  his  title,  in  order  to  sus- 
tain his  action.  In  respect  to  such  a  case,  it  is  provided  by 
the  59th  section  of  the  code,  that  ^^if  it  appear  on  the  trial, 
from  the  plaintiff's  own  showing,  that  the  title  to  real  prop- 
erty is  in  question,  and  such  title  shall  be  disputed  by  the 
defendant,  the  justice  shall  dismiss  the  action,  and  render 
judgment  against  the  plaintiff  for  costs.''  The  other  case  is^ 
where  the  defendant  proposes  to  set  up  title  in  his  defense. 
For  this  case,  provision  is  made  in  the  55th  and  56th  sections 
of  the  code.  The  58th  section  declares  that,  unless  the  de- 
fendant proceed  in  the  manner  prescribed  in  the  preceding 
sections,  the  justice  shall  have  jurisdiction  of  the  cause,  and 
the  defendant  shall  be  precluded,  in  his  defense^  from  draw- 
ing the  title  in  question.  It  is  to  be  observed,  that  the  de- 
fendant is  only  thus  precluded  from  drawing  title  in  question 
"  in  his  defense."  If  it  become  necessary  for  the  plaintiff  to 
establish  his  title,  in  order  to  recover,  the  objection  may  be 
taken  by  the  defendant,  and  it  is  the  duty  of  the  justice,  in 
whatever  stage  of  the  trial  this  shall  appear^  to  dismiss  the 
action. 

The  case  in  hand  was  clearly  within  the  59th  section. 
The  rents  claimed  were  real  property.  The  plaintiff  alleged 
that,  by  virtue  of  the  conveyances  set  forth  in  the  complaint^ 
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he  had  become  seised  in  fee  of  such  rents.  This  was  a  mate* 
rial  albgation,  and,  being  denied,  he  was  bound,  before  he 
could  recover,  to  prove  it  Thus,  "by  the  plaintiff's  own 
showing,"  the  title  to  real  property  was  brought  in  question. 
In  principle,  the  case  is  like  an  action  for  trespass  in  cutting 
timber  on  wild  land.  In  such  a  case,  there  being  no  posses- 
sion, it  is  necessary  for  the  plaintiff  to  prove  his  title,  before 
he  can  recover.  And  for  this  reason,  a  justice  cannot  try  such 
an  action.     (See  Hubbell  v.  Rocheet&i-y  8  Cowen,  115.) 

In  mauy  cases  between  landlord  and  tenant,  the  latter  is 
estopped  from  disputing  the  title  of  the  former.  Where  this 
is  the  case,  no  question  of  title  can  arise.  But  all  there  is  of 
this  rule  is,  that  the  tenant  cannot  dispute  the  title  of  his 
landlord  while  it  remains  as  it  was  when  the  tenancy  was  cre- 
ated. It  is  always  competent  for  the  tenant  to  show,  in  any 
way  he  can,  that  the  landlord's  title  has  terminated  since  the 
commencement  of  the  tenancy.  So  where,  as  in  this  case,  a 
stranger  to  the  original  transaction  claims  that  he  has  suc- 
ceeded to  the  rights  of  the  landlord,  it  is  competent  for  the 
tenant  to  deny  his  claim,  and  thus  put  him  to  the  proof  of 
his  title.  Where  this  is  done,  whatever  the  amount  in  con- 
troversy, the  case  is  no  longer  within  the  jurisdiction  of  a 
justice  of  the  peace.  This  was  such  a  case.  The  judgment, 
therefore,  should  be  reversed. 

[Albamj  Osksbai*  Tibx,  Peoember  7, 1857.     Wright,  Earr%$  and  Otnddt 
Joftices.] 
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Where  an  article  agreed  to  be  sold  is  yet  to  be  maniifkcturedy  the  title  does 

not  pass  until  there  has  been  some  act  on  the  part  of  the  vendor  which 

d6b  472|  amoonts  to  a  deliTery,  and  some  act  on  the  part  of  the  Tendee  which 

67«ia80 

~  amounts  to  an  acceptance. 

To  make  a  sale  complete,  so  as  to  vest  the  title  in  the  vendee,  the  thing  sold 
must  not  only  be  in  existence,  but  it  must  be  identified. 

Where  D.  agreed  to  manufacture  for  K.  a  quantity  of  shingles,  at  a  apedfled 
price  per  thousand,  which  shingles  should  be  the  property  of  K.  as  fcui  as 
they  tpere  made ;  Held  that  the  contract  conveyed  no  present  right  of  property 
to  K.  in  the  shingles,  but  that,  it  being  an  agreement  to  be  executed  im 
futuroj  he  had  only  a  right  of  action  against  D.  for  not  executing  the  agree- 
ment. 

HM  aleOf  that  before  the  title  would  vest,  even  after  the  shingles  were  made, 
something  must  be  done  which  would  amount  to  at  least  a  constructive 
delivery. 

THIS  was  an  appeal  from  a  judgment  of  the  Sullivan  oounty 
court,  reversing  a  justice's  judgment.  The  action  was 
brought  to  recover  the  value  of  17  bunches  of  shingles,  which 
had  been  taken  by  the  defendants  from  the  possession  of  the 
plaintiff.  Upon  the  trial  before  the  justice  and  a  jury,  the 
plaintiff  proved  that  he  bad  purchased  the  shingles  at  a  con- 
stable's sale,  under  an  execution  against  one  Prosper  P.  Dd- 
visy  by  whom  the  shingles  were  manufactured.  The  defendant 
also  claimed  title  under  Davis,  and  gave  in  evidence  a  con- 
tract as  follows:  ^'Mongaup  Valley,  Jan.  1,  1856.  An 
agreement  made  and  concluded  between  Prosper  P.  Davis  of 
Bethel,  Sull.  Co.,  N.  Y.,  and  W.  Kiersted  &  Co.  of  the  same 
place.  The  said  Prosper  P.  Davis  hereby  agrees  to  make  for 
W.  Kiersted  &  Co.,  one  hundred  thousand  20  inch  shingles, 
counting  four  inch  wide,  500  in  a  bunch,  of  the  best  quality  of 
shingles,  at  the  price  of  $3  per  thousand,  delivered  at  the  store, 
to  be  applied  on  the  indebtedness  of  the  said  Davis  to  the  said 
W.  Kiersted  &  Co.,  with  the  privilege  of  making  the  amount 
150,000  shingles.  The  shingles  to  be  the  property  of  W. 
Kiersted  dk  Co,,  at  the  price  of  eighteen  shillings  per  thous- 
and, on  the  premises  of  said  Davis,  as  fast  (zs  made,  or  when^ 
ever  he  makes  the  shingles.    The  said  Davis  agrees  to  deliver 
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all  the  shingles  he  makes  at  the  store  of  W.  Eiersted  &  Co. 
by.  the  first  day  of  May  next,  for  which  said  W.  Eiersted  & 
Co.  agree  to  pay  him  $3  per  thousand. 

W.  Eiersted  &  Co. 
Prosper  P.  Davis." 
The  defendants  proved  by  Davis  that  the  shingles  in  ques- 
tion were  made  by  him  for  them.  The  testimony  being  closed, 
the  justice  charged  the  jury,  in  substance,  that  the  plaintiff 
was  entitled  to  their  verdict  for  the  value  of  the  property.  A 
verdict  was  accordingly  rendered  in  favor  of  the  plaintiff  for 
$19.12,  upon  which  judgment  was  rendered.  Upon  appeal 
to  the  county  court,  this  judgment  was  reversed. 

J,  K.  Porter y  for  the  plaintiff.        , 

H,  Hogeboom,  for  the  defendants. 

By  the  Court,  Harris,  J.  It  is  not  always  an  easy  matter 
to  determine  whether  a  contract  for  the  sale  of  goods  is  so  far 
executed  as  to  pass  the  title  to  the  vendee.  In  respect  to 
goods  in  ease  at  the  time  of  the  contract,  it  is  a  general  rule 
that  the  contract  of  sale  itself  transfers  the  right  of  property 
to  the  purchaser,  if  the  vendor  has  nothing  more  to  do  before 
delivery.  (2  Kent's  Com,  492.)  But  where  the  thing  to  be 
sold  is  yet  to  be  manufactured,  the  title  does  not  pass  until 
there  has  been  some  act  on  the  part  of  the  vendor  which 
amounts  to  a  delivery,  and  some  act  on  the  part  of  the  ven- 
dee which  amounts  to  an  acceptance.  {Andrews  v  Dwrcmt, 
1  Keman,  40.  Newcomb  v.  Cramer ,  9  Barh  402.  Johnson 
V.  Hunt,  11  Wend,  137.  Gregory  v.  Stryker,  2  Benio,  628. 
MvLer  V.  Howarth,  21  Pick.  205.) 

In  this  case,  the  parties  to  the  contract  had  agreed  that  the 
shingles  should  be  the  property  of  the  defendants  as  fast  as 
they  were  made.  Still  the  contract  was  executory.  To  make 
a  sale  complete,  so  as  to  vest  the  title  in  the  vendee,  the  thing 
sold  must  not  only  be  in  existence,  but  it  must  be  identified. 

Vol.  XXVI.  60 
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The  contract  itself  conveyed  no  present  right  of  property  to 
the  defendants.     Though  Davis  agreed  that  the  shingles  he 
was  about  to  make  should,  as  fast  as  made,  become  the  prop- 
erty of  the  defendants,  still,  as  it  was  an  agreement  to  be  ex- 
ecuted in  futuro,  his  right  was,  not  to  the  shingles,  but  in 
action  for  not  executing  the  agreement.     Before  the  title 
would  vest,  even  after  the  shingles  had  been  made,  something 
must  have  been  done  which  would  amount  at  least  to  a  con- 
structive delivery.     The  shingles  must  have  been  in  some  way 
designated  and  set  apart,  so  as  to  be  capable  of  being  identi- 
fied as  the  property  of  the  purchasers.     {See  Lansing  v. 
Tmner,  2  John,  13 ;  2  Kenfs  Com,  468 ;  Field  v.  Moore^ 
Lalor'a  Sup.  418.)     Had  Davis  seen  fit,  after  manufacturing 
the  shingles,  to  dispose  of  them  as  his  own  property,  instead 
of  delivering  them  to  the  defendants  in  execution  of  his  con- 
tract, it  seems  to  me  very  clear  that  their  only  remedy  must 
have  been  by  an  action  for  the  non-performance  of  the  con- 
tract, and  not  for  a  wrongful  disposition  of  their  goods.     Sup- 
pose Davis  had  made,  with  another  person,  another  contract, 
in  all  respects  like  that  under  consideration,  whereby  he  had 
agreed  to  deliver  the  same  quantity  of  shingles  as  fast  as  made, 
could  it  be  pretended  that  the  defendants  would,  by  the  mere 
operation  of  their  contract,  become  the  owners  of  all  the  shin- 
gles made  by  Davis,  as  soon  as  manufactured  ?     It  would 
then  need,  as  now,  that  in  some  way  the  shingles  should  be 
designated  as  delivered  in  execution  of  the  contract,  in  order 
to  change  the  right  of  property.    And  they  would  then  have 
become  the  property  of  the  one  or  the  other  of  the  parties  to 
whom  he  had  agreed  to  sell  them,  according  to  their  desig- 
nation. 

The  county  judge,  in  a  very  sensible  argument  to  maintain 
his  theory  of  the  case,  has  supposed  the  destruction  of  the 
shingles  by  fire.  The  loss,  in  that  event,  would,  he  thinks, 
have  fallen  on  the  defendants,  and  not  on  Davis.  If  he  is 
right  in  this,  the  case  has  been  correctly  decided,  for  the  loss 
would  undoubtely  fall  on  the  owner.    But  I  cannot  see  that 
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this  inquiry  serves  in  any  way  to  solve  the  question  of  owner- 
ship. It  is  still  necessary  to  determine,  from  the  facts  in  the 
case,  whether  the  right  of  property  had  ever  vested  in  the 
defendants.  I  am  of  opinion  that  it  had  not  The  judgment 
of  the  county  court  should  therefore  be  reversed,  and  that  of 
the  justice  affirmed. 

[Albaitt  Gbhbral  TsBif,  December  7, 1857.     Wrightf  Harris  and  Ocvid, 
Justices.] 
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KoBt£  and  wife  vs.  Cbomwell  and  othefs. 

Any  error  in  stating  tbe  interests  and  shares  of  the  parties,  in  a  ^rtition  attit, 
or  any  omission  to  state  what,  on  motion,  tbe  plaintiff  mi^t  have  been 
compelled  to  insert  by  way  of  amendment,  is  not  an  irregularity  which  cao 
affect  the  title,  where  the  persons  interested  therein  are  all  parties  to  the 
action,  and  are  therefore  concluded  by  the  decree. 

A  purchaser  will  not  be  discharged  because  of  the  plainCiff  *s  omission  to  allege, 
in  his  complaint,  that  there  are  no  other  parties  in  interest,  or  incombraii- 
cers,  than  those  joined ;  nor  on  account  of  the  referee's  omission  to  annex 
to  his  report  the  searches  for  incumbrances. 

Where  a  testator  devised  an  undiTided  interest  in  real  estate  to  a  husband,  in 
trust  for  his  wife,  during  her  life,  and  at  her  death  to  her  heirs,  subject  to 
a  life  estate  in  the  husband,  if  he  survived  her ;  ffdd  that,  on  a  partition, 
the  proceeds  of  the  interest  so  devised  should  be  brought  into  court  and  in- 
vested, the  income  to  be  paid  to  the  wife  during  her  life,  and  to  her  hus- 
band after  her  death,  if  he  survived  her,  and  after  his  death,  such  proceods 
to  go  to  her  heirs. 

And  the  husband  and  wife  being  plaintiift  in  the  partition  suit,  and  having 
taken  judgment  that  their  share  of  the  proceeds  should  be  paid  over  to 
them,  instead  of  being  so  brought  into  eourt ;  Held  that  this  was  an  irregu- 
larity for  which  the  purchaser  was  entitled  to  be  discharged,  unless  the 
judgment  should  be  amended. 

PETITION  by  Charles  Bridge,  the  purchaser  of  premises 
sold  under  a  decree  in  partition,  to  be  discharged  from 
his  purchase.  The  complaint  alleged  that  in  Mareh,  1847| 
Benjamin  Brooks  died  leaving  certain  real  estate,  which  was^ 
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by  hk  last  will  and  teetainent,  devised  to  his  several  childien^ 
in  nine  parts.  That  the  land  was  subject  to  a  mortgage, 
which  was  afterwards  foreclosed,  and  the  premises  in  question, 
upon  the  sale,  were  bought  in  by,  and  conveyed  to,  C.  T. 
Cromwell,  (the  husband  of  one  of  the  devisees,)  for  the  ben- 
efit and  account  of  all  the  devisees,  according  to  the  provis- 
ions of  the  will.  That  Cromwell  conveyed  to  Harriet,  the  wife 
of  the  plaintiff,  William  H.  Noble,  "her  undivided  proportioii 
of  the  premises,  which  was  ascertained  to  be  eleven  and  two- 
thirds  per  cent  of  the  premises  ;  and  that  the  other  devisees 
under  said  will,  or  those  who  represent  said  devisees,  are 
equitably  entitled,  in  the  same  manner,  to  the  same  propor- 
tion  or  share  thereof,"  except  one  of  the  defendants,  an  in- 
fant, &c.  That  the  plaintiffs  "  are  now  seised  in  right  of 
the  plaintiff  Harriet,  as  tenants  in  conmion  with  the  defend- 
ants, of  an  estate  in  fee  simple  equal  to  eleven  and  two- 
thirds  per  cent,  and  an  equitable  interest  for  the  other  dev- 
isees, or  their  legal  representatives,  under  and  according  to 
said  will.'"  The  complaint  further  stated  the  interest  claimed 
by  the  other  defendants,  and  averred  that  Edward  C.  Bull, 
a  party  defendant,  was  entitled  to  be  repaid,  out  of  the 
share  of  the  plaintiffs,  an  interest  of  $1000,  and  out  of  the 
share  of  Matilda  Frye,  one  of  the  devisees,  an  interest  of 
$522.50.  The  plaintiffs  demanded  judgment  for  an  actual 
partition,  or  for  a  sale,  and  the  division  of  the  proceeds. 
By  the  wiU,  the  testator  devised  one  share  of  the  premises 
to  William  H.  Noble,  in  trust  for  his  wife,  during  her  natural 
life,  and  to  her  heirs  forever,  subject  to  a  life  estate  in  the 
husband,  after  the  death  of  his  wifa  The  answer  submit- 
ted the  interests  of  the  defendants  to  the  court,  for  parti- 
tion, and  upon  the  usual  reference  a  report  was  made  by  the 
referee,  defining  the  interests  of  the  parties.  The  interest 
of  the  plaintiffs  was  stated  to  be  an  interest,  in  the  right  of 
the  wife,  of  eleven  and  two-thirds  per  cent.  The  referee 
certified  that  he  had  caused  the  necessary  searches  to  be  made, 
and  that  no  creditor  not  a  party  had  any  lien  on  the  premises, 
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except  a  mortgagee,  whose  lien  was  prior  to  the  interests  of 
all  the  parties.  An  abstract  of  the  title  was  set  forth  in  the 
report,  but  no  searches  were  annexed.  The  report  was  con- 
firmed, and  judgment  was  given,  directing  a  sale  of  the  prem- 
ises, and  a  division  of  the  proceeds  among  the  parties  pur- 
suant to  the  report ;  including  the  payment  to  the  plaintiffs 
of  eleven  and  two-thirds  per  cent,  of  the  proceeds,  as  claimed 
in  the  complaint.  The  sale  was  had,  under  the  direction  of 
the  referee,  and  his  report  of  sale  was  confirmed.  The  pe- 
titioner was  the  purchaser  at  the  sale.  The  present  appli- 
cation to  be  discharged  from  his  purchase  was  founded  on 
objections  to  the  regularity  of  the  proceedings  in  the  suit. 

It  appeared,  upon  the  motion,  that  the  action  was  com- 
menced by  an  arrangement  with  one  George  Bridge,  who  had 
then  a  contract  with  several  of  the  devisees,  for  interests 
amounting  to  fifty-one  and  one-third  hundredths  of  the 
premises.  Pending  the  partition  suit,  this  contract  was  as- 
signed by  him  to  Charles  Bridge,  the  petitioner ;  and  before 
judgment,  a  deed,  pursuant  to  the  contract,  was  executed  to 
him  by  some  of  the  defendants.  This  deed  was,  by  its  terms, 
^ "  subject  to  the  partition  action."  The  petitioner  raised  sev- 
eral objections  to  the  regularity  of  the  proceedings ;  among 
which  were  these :  That  he,  the  petitioner,  George  Bridge, 
and  the  chUdren  of  the  plaintiffs,  should  have  been  made 
plaintiffs ;  that  the  interests  of  the  parties  were  not  stated 
in  the  complaint  with  sufficient  certainty ;  that  it  was  not 
alleged  that  all  the  debts  and  legacies  were  paid,  nor  that 
there  were  no  other  incumbrancers ;  and  that  no  searches  for 
incumbrances  were  annexed  to  the  report  of  the  referee. 

J.  M.  Baldwin^  for  the  petitioner. 

Oharhs  T.  Cromwdlj  defendant,  in  person. 

« 

Ingraham,  J.    Under  a  decree  in  partition  in  this  case, 
Oharles  Bridge  became  the  purchaser  of  certain  premises  in 
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tbe  citj  of  New  York,  which  sale  has  not  been  completed ; 
and  he  now  moves  for  an  order  vacating  the  sale,  for  alleged 
irregularities  in  the  proceedings,  and  for  defects  in  the  title 
to  the  premiseSi 

The  various  objections  taken  to  the  proceedings,  so  far  as 
they  relate  to  the  parties  who  appeared  therein,  cannot  affect 
the  title  to  the  premises.  Any  error  in  stating  the  interests 
and  shares  of  the  parties,  or  any  omission  to  state  what,  on 
motion,  the  plaintiffs  might  have  been  compelled  to  insert  by 
way  of  amendment,  would  be  immaterial,  because  the  per- 
sons interested  therein  were  all  parties  to  the  action,  and  are 
concluded  by  the  decree. 

So,  also,  the  omission  to  allege  that  there  were  no  incum- 
brances, and  the  omission  to  annex  searches  for  incumbraa- 
ces,  to  the  report,  would  be  immaterial  If  there  are  any  such 
incumbrances,  the  purchaser  should  furnish  evidence  thereof, 
and  not  rest  his  motion  on  the  mere  want  of  such  certifi- 
cates. (Gardner  v.  Luke^  12  Wend.  269.  HaU  v.  Partridge^ 
10  How,  190.)  The  like  remarks  apply  to  the  alleged  want 
of  an  allegation  in  the  complaint  as  to  the  wife  of  the  testator ; 
or  as  to  when  the  will  was  proved ;  or  that  the  parties  were 
tenants  in  common ;  and  others  of  a  like  nature.  The  omis- 
sion to  make  these  allegations  does  dot  prove  that  the  con- 
trary exists.  If  there  is  no  foundation  for  any  such  suggest- 
ions, no  harm  can  arise  from  their  omission.  If  there  be 
foundation  for  them,  and  liens  and  incumbrances,  or  defects^ 
do  exist,  affecting  the  title,  the  petitioner  can  show,  affirma- 
tively, such  incmnbrance  or  defect.  Not  having  done  so,  on 
this  motion,  it  is  fair  to  presume  that  none  exist. 

The  property  was  conveyed  to  Bull  as  security,  and  it  does 
not  appear  on  the  record  that  any  reconveyance  has  been  ex- 
ecuted. In  his  answer.  Bull  admits  his  interest  in  the  prem- 
ises sought  to  be  partitioned,  to  be  as  stated  in  the  complaint. 
Having  been  made  a  party  to  the  action,  and  having  answered 
in  this  manner,  he  would  be  concluded  by  the  judgment,  and 
could  not  hereafter  claim  any  other  interest  therein.    I  imder- 
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stand  it  to  be  conceded  that  he  has  been  paid  the  amount 
due  him.  But  whether  paid  or  not,  he  is  concluded  by  the 
judgment,  which  declares  that  Edward  C.  Bull  is  not  entitled 
to  any  interest  in  the  premises.  ' 

The  objections  to  the  proceedings  as  to  the  infant  defend- 
ants, were  waived  on  the  argument  of  the  motion. 

Some  of  the  defendants  had  conveyed  their  shares  in  the 
property  to  the  petitioner,  before  the  judgment,  and  such 
change  of  interest  is  not  noted  in  the  judgment.  The  deeds 
show  that  such  conveyances  were  made  subject  to  the  pro- 
ceedings in  partition,  and  were  to  vest  in  the  purchaser  the 
shares  of  the  grantors  as  parties  in  the  suit  The  title  could 
in  no  way  be  affected  by  such  conveyances  to  the  purchaser. 
By  purchasing  with  full  knowledge  that  he  held  these  convey- 
ances, he  became  vested  with  all  the  title  of  the  parties  to 
the  action,  as  well  by  the  sale  under  the  judgment  as  by  the 
conveyances,  and  he  could  not  object,  as  a  defect  in  the  tide, 
that  in  addition  to  the  title  acquired  by  the  sale,  he  had  also 
a  title  by  deed  from  some  of  the  parties.  If  he  intended  to 
claim  adversely  to  the  partition,  he  should  not  have  pur- 
chased the  premises  at  the  sale  under  the  judgment  The 
case  of  Jackson  v.  Broum,  (3  John.  459,)  cited  by  the  peti- 
tioner, is  not  applicable,  because  the  conveyance  in  that  case 
was  made  before  the  proceedings  in  partition  were  commenced, 
and  the  grantee  was  not  named  in  the  proceeding. 

By  the  will  under  which  the  parties  claimed  title  to  the 
premises,  the  testator,  after  dividing  his  property  into  nine 
parts,  devised  one  share  thereof  to  William  H.  Noble,  in  trust 
for  his  wife  during  her  natural  life,  and  to  her  heirs  forever, 
subject  to  a  life  estate  to  the  husband  after  the  death  of  the 
wife.  The  title  to  the  premises,  under  this  devise,  vested 
directly  in  the  wife,  and  not  in  the  trustee,  during  her  life ; 
(1  B.  8.  726,  §  49 ;)  and  the  question  is  raised  by  the  peti- 
tioner whether,  after  her  death,  the  estate  did  not  pass  to  the 
children  of  Mrs.  Noble.  Under  the  provisions  of  the  revised 
statutes,  (1  B.  8.  748,)  Mrs.  Noble's  children,  if  she  left  any 
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surviving,  would  be  entitled  to  the  fee,  subject  to  the  estate 
of  the  husband  therein  during  his  life,  if  he  survived  his  wife. 
It  is  no  answer  to  the  objection  taken  by  the  petitioner  to  the 
title  of  the  premises  sold,  in  this  respect,  to  say  that  there  are 
no  children  shown  to  be  in  existence.  It  may  or  may  not  be 
the  case  at  the  time  of  her  death.  Until  that  event  takes 
place,  it  is  impossible  to  say  who  will  be  her  heirs  ;  or  whether 
her  children,  if  she  has  any,  will  survive  her. 
■  The  difficulty,  however,  which  arises  from  this  view  of  the 
case  may  be  remedied  by  an  amendment  of  the  judgment, 
directing  the  share  of  the  property  in  which  Mrs.  Noble  has 
an  interest,  to  be  brought  into  court  and  invested ;  the  income 
to  be  paid  to  her  during  her  life ;  to  her  husband,  if  he  sur- 
vive her,  after  her  death ;  and  to  belong  to  the  heirs  of  Mrs. 
Noble  thereafter.  The  plaintiff  should  apply  for  an  amend- 
ment of  the  judgment  in  this  respect ;  and  if  so  amended,  the 
sale  can  be  completed.  The  general  term  of  the  supreme 
court,  in  this  district,  in  Mead  v.  Mitchell^  (September  term, 
1857,)  have  decided  that  with  such  a  disposition  of  the  fund 
the  partition  is  good,  and  a  good  title  can  be  given  to  the 
purchaser.     {See  S.  C.  at  special  term^  5  Ab.  Pr.  Rep.  92.) 

The  motion  will  be  granted,  unless  the  plaintiff,  within 
thirty  days,  applies  for,  and  obtains,  an  order  amending  the 
judgment  in  this  respect.  If  so  amended,  the  motion  is 
denied. 

The  petitioner  to  be  paid  the  costs  of  this  application,  out 
of  the  fund. 

[Nbw  Yobk  Special  Tbbm,  January  4  1868.    Ingrahamj  JusUoew] 


NEW  YORKt-FEBRUARY,  1858.  481 


The  People,  ex  rd.  Bichard  Gambling,  vs.  The  Board  of 
Police  for  the  Metropolitan  Police  District. 

The  Act  of  April  16, 1857,  establiBhing  a  metropolitan  police  district,  provided 
that  the  mode  of  trial  of  policemen  and  their  removal  from  office,  should 
be  particularly  defined  and  prescribed  by  the  rules  of  the  board ;  and  that 
no  person  should  be  removed  except  upon  written  charges,  and  after  an  op- 
portunity should  have  been  afforded  him  of  being  heard  in  his  defense. 
The  board  adopted  rules,  pursuant  to  the  act,  providing  that  charges  pre- 
ferred must  be  in  writing,  sworn  to,  d&c.,  unless  made  by  a  member  of  the 
board,  or  superintendents  or  inspectors,  and  that  the  accused  should  have 
two  days*  notice  to  examine  the  charges  and  make  answer  to  them,  after 
which  a  trial  might  be  had  at  any  meeting  of  the  board,  of  which  the  ac- 
cused had  been  advised,  ffdd  that  where  charges  against  a  policeman 
were  preferred  by  an  individual  who  was  not  a  commissioner  or  a  superin- 
tendent or  inspector,  notice  of  the  charges,  and  of  the  time  and  place  of 
trial,  should  have  been  given  to  the  accused  personally.  And  that  upon 
charges  not  sworn  to,  and  in  the  absence  of  any  proof  that  notice  was  given 
to  the  accused  to  call  and  examine  the  charges,  and  upon  a  notice  of  trial,  not 
served  personally,  but  left  at  the  station  house,  no  time  or  place  of  trial  being 
specified  therein,  the  board  had  no  power  or  authority  to  remove  the  accused. 

When  a  statute  prescribes  the  mode  of  acquiring  Jurisdiction,  the  mode  point- 
ed out  must  be  complied  with,  or  the  decision  will  be  a  nullity. 

A  certiorari  to  review  the  proceedings  of  the  board  of  police,  in  removing  a 
policeman,  is  the  appropriate  remedy  for  the  party  aggrieved. 

CERTIORARI,  to  review  the  deciBion  of  the  board  of 
police  for  the  metropolitan  police  district,  removing  the 
relator  from  the  office  of  policeman.  The  defendants  having 
made  their  return  to  the  certiorari,  it  was  referred  to  a  referee 
to  take  proof  of  the  facts  and  circumstances  and  to  report  the 
same  to  the  court,  with  his  opinion  thereon.  From  the  re- 
port of  the  referee  it  appeared  that  on  the  19th  of  June, 
1857,  William  Sutherland,  jun.,  a  policeman,  and  acting  as 
special  aid  to  the  deputy  superintendent  of  the  police  depart- 
ment, caused  to  be  served  upon  the  relator  personally,  a 
notice  in  writing,  requiring  the  relator  to  report  himself  for 
patrol  duty,  at  the  station  house,  Knickerbocker  HaU,  comer 
of  23d  street  and  8th  avenue,  at  sunset  of  that  day.  That 
the  relator  did  not  report  himself  according  to  the  require- 
ment of  said  notice.  That  on  the  night  of  the  19th  or  morning 
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of  the  20th  of  said  month  of  June,  he  presented  charges  in  writ* 
ing  against  the  relator  and  others,  by  which  he  suspended  them 
from  pay  and  duty  on  the  charge  of  willful  disobedience  of 
orders.  Specification,  that  on  the  19th  of  June,  they  refused 
to  report  fur  their  respective  duties,  as  per  order  of  that  day. 
The  referee  further  reported  that  on  the  20th  of  June  a  notice 
in  writing,  directed  to  the  relator,  signed  by  George  W.  Em- 
bree,  chief  clerk  of  the  said  police  commissioners,  stating  that 
said  Sutherland  had  made  complaint  against  him,  Gambling, 
for  willful  disobedience  of  orders  and  insubordination,  with  a 
specification  that  he  (Gambling)  refused  to  obey  the  orders 
of  his  superior  officer  on  the  19th  day  of  June,  1857,  was 
made  out  and  given  among  many  other  notices,  to  Stephen 
John,  a  patrolman,  to  be  served ;  that  said  John  did  not  serve 
the  same  upon  the  said  Gambling  personally,  but  left  the  said 
notice  with  captain  John  D.  McKee,  who  had  been  appointed 
captain  of  the  16th  precinct,  by  the  former  police  commission- 
ers, and  was  then  acting  as  such  officer,  under  whose  command 
the  said  Gambling  then  was.  That  said  Captain  McEee  refiised 
to  recognize  the  metropolitan  police  commissioners  as  a  legally 
constituted  body,  and  for  that  reason  did  not  deliver  said  notice 
to  Gambling,  the  relator.  That  said  Gambling  did  not  re- 
port himself  to  the  superintendent  of  the  metropolitan  police 
commissioners  for  duty  as  a  patrolman,  until  after  the  23d 
day  of  June  last.  That  said  Gambling  had  been  ill  aiid  off 
duty,  from  about  the  Ist  day  of  April,  until  after  the  23d 
day  of  June,  1857.  That  the  only  rules  and  regulations 
adopted  by  the  metropolitan  police  commissioners,  which  re- 
late to  the  subject  of  charges  against  members  of  the  police 
and  notices  of  such  charges  and  trial,  are  the  sixth  and 
seventh  rules,  which  are  as  follows :  6th.  »  o  o  "  Chai^ges 
preferred  against  any  member  of  the  police  force  must  be  in 
writing,  and  sworn  to  or  affirmed  to,  with  the  name  and  resi- 
dence of  the  complainant,  and  if  stated  on  information  or 
Ibelief,  tben  the  source  of  such  information,  and  the  reason  of 
luch  belief,  shall  also  be  stated.     But  this  shall  not  apply  to 
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complaints  or  charges  hj  any  commissioner,  or  the  general 
or  deputy  superintendents  or  ihspectors,  who  may  charge 
simply  in  writing.  All  such  charges  must  be  filed  with  the 
chief  clerk/'  7th.  "  When  charges  are  filed,  the  chief  clerk 
shall  notify  the  person  complained  of  to  call  and  examine 
the  same;  and  the  person  complained  of,  withiti  two  days 
thereafter,  must  either  dictate  answers  thereto  to  the  chief 
clerk,  to  be  by  him  taken  down,  or  he  may  prepare  the  same 
in  writing  within  the  same  time  and  file  them<  The  trial 
thereof  shall  be  in  order  at  any  subsequent  meeting  of  the 
board,  of  which  the  person  complained  of  shall  be  advised. 
But  the  person  complained  of  may  waive  such  trial,  alid  sub- 
mit his  case,  and  answer  upon  affidavits,  after  two  days'  notice 
has  been  given  by  the  chief  clerk  to  the  complainant  of  such 
waiver,  and  opportunity  within  such  time,  for  such  complain- 
ant to  produce  witnesses  for  deposition  before  such  chief  clerk, 
or  to  furnish  affidavits  otherwise  in  support  of  this  complaint'' 
Upon  the  charges  thus  presented,  the  relator  was  dismissed 
and  removed  from  office  by  the  commissioners,  by  an  order 
indorsed  on  the  back  of  the  charges,  and  signed  by  them. 

Luman  Sherwood  and  Oilbert  DeaUy  for  the  relator. 

D.  D.  Field,  and  Wm,  Curtis  Noyes,  for  the  defendants. 

By  the  Court,  Davies,  P.  J.  The  return  to  the  writ  of 
certiorari  in  these  cases  and  others,  brings  up  the  question 
whether  the  relators  have  been  legally  dismissed  as  policemen 
of  the  city  of  New  York.  They  were  duly  and  legally  ap- 
pointed under  the  act  of  April  13,  1853.  (Laws  of  1853, 
ch.  228.)  By  section  2  of  article  3  of  that  act,  it  was  de- 
clared that  the  members  of  the  police  department,  appointed 
after  this  act  shall  have  gone  into  effect,  shall  hold  their  offi- 
ces during  good  behavior,  and  shall  only  be  removed  for  cause 
as  hereinafter  provided."  Section  4  of  the  same  article  pre- 
scribes the  mode  of  removal.    Notice  to  the  accused  was  to  be 
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given,  to  afford  him  an  opportunity  to  be  heard  in  his  de-» 
fense.  The  accused  party  might  in  all  cases  appear  by  coun- 
sel, and  compel  the  attendance  of  witnesses  in  his  behalf 
The  commissioners  were  to  examine  witnesses  under  oath,  and 
the  testimony  in  such  case  was  to  be  reduced  to  writing,  and 
the  decision  filed  with  the  common  council. 

The  fiWJt  of  April  15,  1857,  (Laws  of  1857,  ch,  569,)  estab* 
lished  a  metropolitan  police  district,  and  provided  for  the 
government  thereof.  By  this  act  a  board  of  commissioners 
were  appointed,  who  were  to  have  the  government  and  man- 
agement of  the  police  within  the  district.  The  quota  of  pa* 
trol  force  for  the  county  of  New  York  was  to  be  the  number 
of  patrolmen  then  existing  by  law  in  the  city  of  New  York. 
Section  7  of  this  act  declares  that  the  qualifications,  enumer- 
ative  and  distributive,  of  duties,  mode  of  tricdy  and  removal 
from  office,  of  each  officer  of  the  police  force,  shall  be  partic- 
ularly defined  and  prescribed  by  rules  and  regulations  of  the 
board  of  police ;  and  that  no  person  shall  be  removed  there- 
from except  upon  written  charges  preferred  against  him  to 
the  board  of  police,  and  after  an  opportunity  shall  have  been 
afforded  him  of  being  heard  in  his  defense.  Section  32  of 
this  act  declares  that  the  police  of  the  city  of  New  York,  af- 
ter the  first  meeting  of  the  board  of  police,  (which  was  on 
April  23,  1857,)  should  hold  office  and  do  duty  under  the  pro- 
visions of  that  act,  "and  as  members  of  the  police  force  of  the 
metropolitan  district  hereby  constituted." 

In  pursuance  of  the  authority  thus  conferred,  the  board  of 
police  adopted  rules  and  regulations  relating  to  the  mode  of 
trial  and  removal  from  office  of  members  of  the  police  force. 
Bule  sixth  provides  that  charges  preferred  against  any  mem- 
bers of  the  police  force  must  be  in  writing,  and  sworn  to  or  af- 
firmed to,  with  the  name  and  residence  of  the  complainant.  If 
stated  to  be  on  information  and  belief,  then  the  source  of  such 
information,  and  the  reason  of  such  belief,  shall  also  be  stated. 
But  this  was  not  to  apply  when  charges  were  preferred  by 
any  commissioner^  or  the  general  or  deputy  superintendents 
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Or  inspectors,  who  might  charge  simply  in  writing.  All  such 
charges  must  be  filed  with  the  chief  clerk.  Rule  seventh  pre- 
scribes that  when  charges  are  filed,  the  chief  clerk  shall  notiiy 
the  person  complained  of,  to  call  &Ud  examine  the  same,  and 
the  person  complained  of,  within  two  days  thereafter,  must 
either  dictate  answers  thereto  to  the  chief  clerk,  to  be  by  him 
taken  down,  or  he  may  prepare  the  same  in  writing,  within 
the  same  time,  and  file  them.  The  trial  thereof  shall  be  in 
order  at  any  subsequent  meeting  of  the  board,  of  which  the 
person  complained  of  shall  be  advised. 

In  the  cases  before  us,  the  charges  were  in  no  instance  pre- 
ferred by  a  commissioner,  or  by  a  general  or  deputy  superin- 
tendent, or  by  an  inspector ;  and  the  charges  in  no  instance 
were  sworn  or  affirmed  to.  There  is  no  evidence  that  any  no- 
tice was  given  to  any  of  the  relators  to  call  and  examine  the 
charges  preferred,  or  that  they  had  any  opportunity  for  such 
examination.  Notice  of  trial,  on  charges,  was  left  at  the  sta- 
tion houses  of  the  various  wards,  but  no  time  or  place  of  trial 
was  specified  therein  ;  and  there  is  no  evidence  that  knowl- 
edge of  such  time  and  place,  or  of  such  charges,  ever  came  to 
the  relators. 

For  the  reasons  given  by  Justice  Davies  in  the  case  of 
McDermott  against  these  defendants,  (a)  we  are  of  the  opin- 
ion that  notice  of  such  charges,  and  of  the  time  and  place  of 
trial,  should  have  been  given  to  the  relators  personally,  so 
that  they  might  have  had  an  opportunity  of  being  heard  in 
their  defense. 

When  a  statute  prescribes  the  mode  of  acquiring  jurisdic- 
tion, the  mode  pointed  out  must  be  complied  with,  or  the 
proceeding  will  be  a  nullity.  (Bloom  v.  Burdicky  1  HiUy  130. 
Stanton  v.  Ellis^  2  Ker,  575.) 

Notice  of  the  charges  preferred  against  the  relators,  and 
notice  of  the  time  and  place  of  trial  thereon,  not  having  been 
given  to  them  in  conformity  to  law,  the  defendants  had  no  ja- 

(a)  25  Barb.  635.    5  Ab.  422. 
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risdiction  over  them,  and  their  order  of  removal,  depriving 
them  of  the  office  of  policemen,  was  unauthorized,  and  cannot 
be  maintained  The  office  of  policeman,  as  created  by  the  act 
of  1853,  and  continued  by  that  of  1857,  is  not  a  political 
office,  subject  to  change  and  removal,  at  the  will  of  the  appoint- 
ing power.  The  commissioners  of  police  under  the  act  of 
1853,  as  well  as  the  defendantB  tinder  the  act  of  1857,  in 
proceeding  to  the  trial  and  removal  of  policemen,  act  in  a 
quasi  judicial  capacity.  The  reasons  or  causes  of  removal 
are  not  subjects  of  review.  If  they  have  jurisdiction,  the 
motives  of  their  action,  or  the  sufficiency  of  the  causes  for 
removal,  are  jiot  to  be  questioned  here. 

That  a  certiorari  to  review  these  proceedings  is  the  proper 
and  appropriate  remedy,  admits,  we  think,  of  no  serious  ques- 
tion. It  lies  to  review  the  proceedings  of  canal  appraisers 
who  have  appraised  the  damages  of  an  individual  without 
giving  him  an  opportunity  to  be  heard,  or  to  produce  testi- 
mony. {Fonda  v.  Canal  Appraisers^  1  Wend.  288.)  It  also 
lies  to  review  the  proceedings  of  courts  martial.  {Rathbun 
V.  Sawyer^  15  Wend.  451.)  It  was  granted,  and  proceedings 
before  a  special  officer  set  aside,  on  the  ground  that  he  had 
not  acquired  jurisdiction,  in  the  case  of  Th^  People  v.  Reed^ 
(5  DeniOj  554.)  And  this  court,  in  the  MaMer  of  Bruni, 
(1  Barb.  193,)  set  aside  the  proceedings  had  before  a  justice, 
on  the  ground  of  want  of  jurisdiction. 

We  are  therefore  of  opinion  that  the  proceedings  had  by 
the  defendants  for  the  removal  and  dismissal  of  the  relators, 
as  policemen,  are  void  for  want  of  jurisdiction,  and  should  be 
set  aside. 

[New  Tobk  Gbite&al  Tebm,  Febraary  1, 1868.  DamUy  CUrke  and  Suihm^ 
land,  Jastices.] 
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The  legislature,  by  the  Metropolitan  Police  Act  of  April  15, 1867,  intended  to 
continue  the  then  existing  police  in  office,  by  virtae  of  their  appointment 
under  the  act  of  April  18, 1868 ;  and  snch  policemen  became,  by  the  mere 
operation  of  the  act  of  April,  1867,  members  of  the  metropolitan  police. 

And  where  a  policeman,  thos  continued  in  office  by  the  Metropolitan  Police 
Act,  although  he  refused  to  act  under  the  new  board  of  police,  deeming  the 
act  of  April,  1857,  tmconstitutional ;  and  was  unwilling  and  refused  to  act 
under  it  "  until  the  courts  should  declare  it  constitutional,"  yet  he  continued 
to  obey  all  general  orders  of  the  commissioners  under  the  act  of  1868,  and, 
together  with  others  acting  with  him,  constituted  the  only  police  force  of 
the  14th  ward  or  precinct  up  to  the  1st  of  July,  1867 ;  Held  that  this  con- 
duct did  not  amount  to  a  resignation  of  his  office,  but  that  he  continued  to 
be  a  member  of  the  metropolitan  police  force. 

Hdi  aUot  that  even  if  these  acts  of  contumacy  and  reftisal  to  act  under  the 
new  organization  were  in  themselves  sufficient  to  constitute  an  intention  to 
resign,  the  fact  that  the  board  of  police,  after  the  commission  of  such  acts 
by  the  policeman,  had  recognized  him  as  a  member  of  the  force,  by  insti- 
tuting proceedings  to  have  him  dismissed  for  disobedience  of  orders,  doc, 
and  by  adopting  a  resolution,  on  the  9th  of  October,  1867,  declaring  that 
snch  of  the  old  force  as  had  not  been  dismissed  in  conformity  to  law,  were 
members  of  the  metropolitan  police,  entitled  to  do  duty,  and  to  be  paid  as 
such,  was  proof  that  the  resignation  was  never  accepted  by  the  board. 

In  order  to  constitute  a  resignation  of  an  office,  if  there  is  no  formal  resigna- 
tion there  must  be  some  conduct  on  the  part  of  the  incumbent  which  is  act- 
ually inconsistent  with  the  retention  of  the  office,  and  a  formal  acceptance 
of  the  resignation,  or  the  appointment  of  another  in  his  place,  by  the  proper 
authority. 

Where,  on  the  23d  of  June,  1867,  charges  were  preferred  against  the  relator, 
a  member  of  the  metropolitan  police,  for  disobedience  of  orders,  and  after 
proceedings  were  had  thereon  which  were  not  in  conformity  with  the  7th 
section  of  the  Metropolitan  Police  Act,  the  board  of  police,  on  the  26th  of 
the  same  month,  without  any  formal  notice  to  the  relator,  proceeded  to 
dismiss  and  remove  him  from  his  office,  and  on  the  same  day  caused  a  no- 
tice of  such  dismissal  and  removal  to  be  sent  to  the  relator,  which  was  never 
received  by  him ;  ffeld  that  the  relator  was  not  legally  dismissed  from  his 
office ;  and  that  the  proceedings  had,  for  his  removal,  constituted  no  obsta- 
cle to  the  relief  sought,  by  mandamus  directing  the  board  to  restore  him  to 
pay  and  duty. 

A  person  resigning  an  office,  and  manifesting  the  resignation  by  an  unequiv- 
ocal act,  may  retract  or  withdraw  it,  before  the  same  is  accepted,  or  any  act 
is  done  to  fill  the  place  thus  made  vacant. 
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APPLICATION  for  a  mandamus,  to  compel  the  board  of 
police  for  the  metropolitan  police  district  to  restore  the 
relator  to  the  office  of  patrolman,  and  to  his  pay  as  such.  The 
application  was  resisted,  on  the  ground  that  the  relator  was 
not  a  member  of  the  police  force.  The  facts  in  the  case  were 
found  by  a  special  verdict,  and  are  detailed  in  the  opinions 
which  follow. 

«7.  (7.  Devereux  and  A,  S.  Dyettj  for  the  relator.  I.  The 
relator  became,  by  operation  of  law,  a  member  of  the  met- 
ropolitan police.  [Act  of  April  15,  1857,  sections  6j  7, 
32,  33.) 

II.  Up  to  May  25,  he  had  not  resigned  his  place,  refused  to 
take  or  hold  office,  or  publicly  withdrawn  from  office  as  a  po-* 
liceman  under  the  new  act  or  the  new  board  of  police. 
(1.)  The  act  of  April  15,  1857,  did  not  create  a  new  police 
force  for  this  city.  It  expressly  continued  the  old  force,  with 
nearly  the  same  powers  and  duties,  but  under  a  new  direction, 
giving  that  direction  the  power  to  add  to  the  number  of  the 
force  only  as  allowed  by  the  supervisors.  (2.)  Its  repealing 
clause  (§  35)  was  contingent.  It  in  terms  repeals  "all  stat^ 
utes,"  &c.,  "  inconsistent  with  the  provisions"  of  the  act,  and 
would  have  shared  its  fate  had  the  act  been  declared  uncon- 
stitutional. In  that  event  the  act  was  a  dead  letter ;  conse- 
quently the  police  law  of  April  13,  1853,  is  still  in  force  and 
effect,  and  the  new  board  "intruders  and  usurpers."  (3.)  The 
point  in  dispute,  then,  was  as  to  which  board  had,  by  law, 
direction  of  the  force.  This  was  not  adjudged  till  May  25, 
when  the  decision  was  rendered  at  general  term.  The  appeal 
had  been  taken  from  an  order  at  special  term  entered  pro 
forma,  (4.)  Up  to  that  date  the  relator  continued  to  do 
regular  patrol  duty  as  an  officer  of  the  only  police  force  in  the 
ward.  He  was  first  notified  June  18,  as  alleged  by  respond- 
ents, to  report  under  the  new  act.  Till  the  decision  of  gen- 
eral term,  at  least,  he  was  a  policeman  under  the  metropolitan 
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police  act^  and  had  not  resigned^  withdrawn  from  or  refused 
office. 

III.  The  relator  did  not,  after  May  25,  resign  his  place, 
refuse  to  take  or  hold  office,  or  withdraw  from  office,  under 
the  new  act  or  new  board  of  police.  (1.)  He  did  not  resign. 
He,  in  fact,  was  in  the  actual  performance  of  patrol  duty  till 
July  3,  and  subsequently  reported  himself,  and  has  since  con- 
tinually held  himself  in  readiness  for  duty  under  the  new 
board.  No  intention  to  resign  his  office  of  policeman  is  shown, 
and  none  can  be  inferred  from  any  act  of  the  relator.  His 
hesitation  related  not  to  the  office,  or  his  authority  as  an  of- 
ficer, but  to  the  authority  of  other  officers  under  the  new  act. 
Besignation  of  office  is  the  act  of  giving  up,  giving  back  or 
surrendering  office,  or  a  charge,  in  a  formal  manner.  The 
intention  must  be  explicitly  made  known.  (2.)  He  did  not 
refuse  to  accept  office.  The  law  conferred  it  upon  him,  April 
15,  1857.  The  act  of  that  date  (§  32)  did  not  tender  office 
to  members  of  the  old  force,  or  leave  them  at  liberty  to  be- 
come invested  with  it  or  not ;  but  in  terms  continued  them  in 
office  from  the  old  under  the  new  act.  The  old  force  did  not 
cease  to  exist,  or  renew  its  existence,  but  continued  on  the 
same  under  the  new  act.  There  has  been  no  time  since  April 
15,  when  the  new  board  could  tender  office  to  the  relator,  or 
the  relator  accept  office  from  them,  except  since  his  alleged 
dismissal,  June  26th,  assuming  that  it  was  legally  made,  and 
at  that  date  separated  him  from  the  police  force.  Acceptance 
necessarily  presupposes  the  offer  of  something.  (3.)  He  did 
not  withdraw  from  office  as  patrolman  of  the  new  force.  There 
was  no  withdrawal  in  fact  on  his  part.  An  intention  on  the 
part  of  the  relator  to  withdraw  is  not  shown,  and  none 
is  to  be  inferred,  as  a  legal  consequence,  from  his  course 
subsequent  to  April  15.  As  an  individual  officer^  he  received 
no  summons  or  notice  of  any  sort  from  the  new  board. 
He  was  not  even  aware  that  his  captain  had  been  dis- 
missed. The  relator  is  to  be  held  l^ally  responsible  only 
for  his  own  acts,  not  for  those  of  the  old  board  of  police^  or 
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of  its  members,  or  for  the  conduct  of  the  old  force  in  the  ag- 
gregate, except  as  he  is  shown  to  have  assented  to  it. 

IV.  The  rank  and  file  of  the  old  force  is  not  to  be  held  ac- 
countable for  conduct  those  in  authority  saw  fit  to  pursue, 
prior  to  July  3,  as  to  the  new  act  and  new  board  of  police,  to 
which  conduct  they  were  not  a  party.  As  subordinates,  they 
had  no  part  in  the  official  action  of  their  superiors,  the  old 
commissioners  and  others,  to  originate  or  promote  it,  except 
merely  so  far  as  they  acceded  to  the  prudential  purpose  of 
maintaining  their  then  organization  in  statu  quo,  till  the  con- 
stitutionality of  the  new  police  act  had  been  ascertained. 

V.  The  position  of  the  old  force,  prior  to  July  3d,  was  pro- 
visional merely,  and  excusable.  (1.)  It  was  provisional.  The 
old  and  new  boards  of  police  mutually  disputed  each  other's 
right  to  govern  and  direct  the  force.  The  controversy  was  in 
actual  litigation.  All  those  whom  subordinate  members  of 
the  force  had  been  accustomed  to  obey  and  adhere  to— as  the 
old  commissioners,  the  chief  of  police,  their  immediate  cap- 
tains and  officers ;  likewise  the  mavors  of  New  York  and 
Brooklyn,  the  common  councils  and  officials  generally  of  both 
cities,  and  the  most  eminent  judges  and  counsel,  favored  with 
confidence  the  opinion  that  the  new  act  was  unconstitutional, 
and  therefore  a  dead  letter  on  the  statute  book.  With  such 
examples  and  advice,  the  subordinate  officers  naturally  hesi- 
tated. At  length,  coerced  on  both  sides,  they  assumed  a  po- 
sition as  nearly  that  of  neutrality  as  was  allowed  them. 
Without  deserting  their  officers,  or  interfering  with  the  new 
board,  they  continued  as  they  were,  in  the  quiet  performance 
of  their  duties,  but  only  provisionally,  pending  the  litigation. 
(2.)  They  acted  under  a  species  of  moral  duress.  For  that 
reason  their  action  cannot  be  regarded  as  voluntary.  They 
were  constrained  to  assume  their  position.  They  did  so  after 
hesitation  and  unwillingly.  A  loss  of  employment  and  live- 
lihood threatened  them. 

VI.  The  position  of  the  old  police  was  not  that  of  rebellion 
to  law.    No  opposition  was  at  any  time  offered  by  it  to  the 
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organization  or  subsequent  action  of  the  new  board  of  police. 
That  force  was  a  party  to  no  tumults  or  disorder,  but  pro- 
moted good  order  and  police  in  our  city.  When  and  as  soon 
as  the  court  of  last  resort  pronounced,  the  old  force  yielded  its 
ready  assent  to  the  judgment. 

VII.  The  maxim  ignoraniia  Juris  non  excuaat  has  no  appli- 
cation to  the  provisional  attitude  of  the  old  force,  prior  to 
July  3d.  It  was  not  a  case  of  either  ignorance  or  knowledge, 
but  one  of  mistake  of  the  law,  (1.)  That  maxim,  in  its 
proper  sense,  is  indeed  a  rule  of  legal  and  social  policy,  "  with- 
out which  crime  could  not  be  punished  or  wrong  redressed ;" 
but  the  very  idea  of  excuse  implies  delinquency,  and  hence 
the  maxim  may  be  invoked  only  where  crime  has  been  com- 
mitted, wrong  done,  or  a  duty  neglected.  It  is  a  perversion 
both  of  its  language  and  spirit,  to  apply  it  to  one  who  has  done 
no  wrong,  &c.  (2.)  There  is  a  clear  and  practical  distinction 
between  ignorance  and  mistake  of  the  law.  The  former  im- 
plies passiveness ;  does  not  pretend  to  knowledge ;  may  be  the 
result  of  laches,  which  is  criminal ;  is  not  susceptible  of  proof, 
as  proof  cannot  reach  the  convictions  of  the  mind  undevel- 
oped in  action,  and  for  that  reason  courts  cannot  relieve 
against  it.  Mistake  in  law,  on  the  other  hand,  is  generally 
as  susceptible  of  proof  as  mistakes  in  a  matter  of  fact  No 
one  obtains  credit  for  the  pretense  of  jpeing  mistaken  in  rela- 
tion to  the  general  rules  of  property  and  common  honesty, 
which  he  is  necessarily  taught  by  his  intercourse  with  soci- 
ety. But  every  one  does  not  understand  the  subtle  and  in- 
tricate distinctions  of  law.  Lawj^ers  are  the  professional 
advisers  of  the  community.  When  the  client  is  misled  by 
them  to  make  a  contract,  or  do  an  act  against  his  interest^ 
the  mistake  is  susceptible  of  proof  What  higher  evidence 
can  there  be  of  the  fact  of  mistake  than  its  development  in 
overt  acts  ?  "An  actual  mistake  of  the  law,  made  with  ref- 
erence to  the  law  itself,  is  distinguished  from  negative  inat- 
tention. It  is  the  difference  between  delusion  and  ignorance." 
(3.)  Relief  is  given  where  the  mistake  is  clearly  one  of  law. 
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This  doctrine  is  well  established,  and  of  application  not 
merely  to  matters  of  contract.  If  a  man,  without  any  other 
motive  or  consideration  than  an  erroneons  opinion  respecting 
his  legal  rights  and  obligations,  releases  a  right,  or  undertakes 
to  do  any  act,  he  is  entitled  to  relief  equally  as  if  he  had 
acted  under  a  mistake  of  fact.  Money  paid  for  duties  not 
imposed  by  law,  with  a  knowledge  of  the  facts,  but  under  a 
mistake  of  the  law — the  party  paying  having  the  law  in  con* 
templation,  and  in  good  faith  meaning  to  conform  to  it,  but 
acting  under  a  misconstruction,  as  ascertained  by  subsequent 
decisions — -may  be  recovered  back^  as  having  been  paid  under 
the  influence  of  the  mistake.  Its  detention  could  be  excused 
only  on  the  ground  of  positive  law.  As  a  general  rule,  the 
same  principle  which  furnishes  a  protection  from  .loss,  sup- 
plies also  the  remedy  for  a  wrong,  or  the  recovery  of  a 
right.  The  presumption  is  not,  in  any  case,  against  a  party 
acting  in  mistake  of  the  law.  (Moses  v.  Ma(farlane, 
(Ld,  Mansfield,)  2  Burr,  1002.  Farmer  v.  Arundel,  2  Wm. 
Black,  825.  Bize  v.  Dickason,  1  T,  R,  287.  Hunt  v.  Rous- 
manier,  8  Wheat  215.  1  Peters,  1,  17.  Ctdbreath  v.  CW- 
breath,  7  Oeo.  R.  70.  Lowndes  v.  Chisholm,  2  McCordCa 
C,  R.  455.  Northrop  v.  Graves,  19  Conn,  R*  554.  Fiiz^ 
gerald  v.  Peck,  4  Litt,  R.  {Kentucky,)  125.  Underwood  v. 
Brockman,  4  Dana's  R.  309.  Sturges  et  al,  v.  United  States, 
Devereuafs  Court  of  Claims  R.  244,  and  cases  there  cited.) 

VIII.  The  respondents,  by  their  action  in  entertaining 
charges  against  the  relator,  June  18th,  as  a  member  of  the 
metropolitan  police  force,  subsequently  trying  him  upon  those 
charges  and  sentencing  him,  upon  June  26th,  thereon,  to 
dismissal  from  his  office  as  a  member  of  such  force,  are  pre- 
cluded or  estopped  from  availing  themselves  of  clauses  1st 
and  2d  of  their  return.  Such  acts  were  an  acknowledgment 
that  the  relator  was,  on  and  after  June  18th,  a  member  of  the 
metropolitan  police  under  them,  the  respondents.  (DezeU  v. 
OdeU,  3  HUl,  215.) 

IX.  Also,  by  their  resolutions  of  Oct.  9,  the  respondents 
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lire  precluded  from  availing  themselves  of  said  clauses  1st 
and  2d  of  their  return.  Those  resolutions  were  a  condona- 
tion or  act  of  forgiveness,  and  also  an  acknowledgment  in 
terms,  that  members  of  the  old  force  dismissed  were,  at  the 
time  of  their  alleged  dismissals^  Apon  the  metropolitan  police. 
The  wording  of  the  resolution  does  not  admit  of  construction ; 
its  import,  also,  is  too  plain  and  obvious  for  that  There- 
fore, the  subsequent  resolution,  of  Dec.  2,  rescinds  or  varies 
the  former  resolution^  but  does  not  affect  its  value  or  effect 
as  a  condonation  and  acknowledgment  in  favor  of  the  old  force.' 

X.  The  relator  did  not^  at  any  time,  take  office  or  act  un- 
der the  ordinance  of  the  common  council  of  the  city  of  New 
York,  of  June  2,  1857,  for  a  day  and  night  watch.  The  old 
force  never  in  fact  mustered  under  it,  or  became  connected 
with  it  in  any  way  or  shape.  There  was  nothing  done  un- 
der it.  It  was  a  dead  letter,  as  the  conmion  council  had  no 
right  to  enact  it.  That  ordinance  was  neVer  enforced.  No 
one  could  legally  take  office  under  it. 

XI.  The  relator  was  not  legaUy  dismissed.  To  be  legal, 
the  dismissal  should  have  been  in  accordance  with  the  act 
of  April  15,  1857,  and  the  rules  and  regulations  of  the  board, 
which  were  adopted  under  §  7  of  the  said  the  Metropolitan 
Police  Act,  and  consequently  have  the  effect  of  law.  (1.)  The 
charges  were  not  duly  made.  They  were  not  made  to  the 
board.  They  were  not  sworn  to.  The  relator  is  not  named 
in  them.  (2.)  The  trial  was  not  duly  conducted.  Notice,  as 
required  by  rule  7,  to  call  and  examine  the  charges^  was  omit- 
ted. The  relator  had  no  notice  of  trial,  nor  was  an  opportu- 
nity afforded  him  of  being  heard  in  his  defense.  The  matter 
of  the  relator's  removal  was  not  heard  at  a  regular  meeting  of 
the  board.  The  sentence  was  not  duly  entered  in  the  minutes^ 
as  required  by  rule  11,  or  a  duplicate  thereof  served  upon  the 
relator. 

XII.  The  relator  was  not  so  notified,  tried  and  sentenced  to 
dismissal  for  the  purpose,  as  alleged,  of  making  and  procur- 
ing record  evidence  of  his  separation  from  the  police  force  of 
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the  metropolitan  police  district.  Those  proceedings  were 
solely  for  the  purpose  of  dismissing  him  as  a  member  of  such 
force. 

XIII.  There  is  no  snch  thing  as  a  "  pay-roll  of  the  metro- 
politan polica"  It  is  not  required  by  the  act,  or  said  rules 
and  regulations  of  the  board. 

XIV.  On  April  22,  1857,  the  respondents  entered  on  their 
duties,  and  assumed  control  of  the  police  force,  including  the 
relator.  From  thence  they  had  full  and  exclusive  jurisdiction, 
without  appeal,  of  every  class  of  offenses  by  members  of  the 
force.  (1.)  The  act  gives  them  a  discretion  as  to  the  "cause" 
of  removal.  In  that  respect  their  duties  are  quasi  Judicial. 
(2.)  The  provision  of  the  act,  (§  7,)  that  "  no  one  shall  be 
removed"  from  the  force  "except  upon  written  charges,"  and 
after  an  opportunity  shall  have  been  afforded  him  of  being 
heaxd  in  his  defense,"  relates  to  respondents  in  a  ministerial 
capacity  solely.  The  giving  such  notice  of  trial  is  a  noiniste- 
rial  act,  and  therefore  the  neglect  of  it  subject  to  correction 
by  mandamus.  (3.)  This  court  has  not  jurisdiction  to  deter- 
mine whether  the  alleged  offense  of  the  relator  was,  in  fact  or 
law,  a  resignation  of  or  withdrawal  from  office,  or  cause  of 
removal  therefrom. 

A.  J.  Vanderpod,  Wm,  Curtis  Noyes  and  D.  D,  Fiddy  for 
the  defendants.  I.  The  claim  of  the  relator  is  resisted,  upon 
the  ground  that  he  is  not  a  member  of  the  police.  If  he  be 
not  a  member,  it  is  clear  that  he  is  not  entitled  to  act  as  a 
policeman,  or  to  be  paid  as  one.  The  board  place  their  de- 
nial upon  these  grounds :  (1.)  That  upon  the  organization  of 
the  metropolitan  police,  the  relator  did  not  become  a  member 
of  it.  His  consent  was  necessary  to  the  transfer  from  the 
city  to  the  district  police.  That  consent  was  not  given,  and 
therefore  he  never  became  a  member.  (2.)  That  if  he  did, 
by  operation  of  the  law,  and  without  any  previous  consent, 
become  eo  instanti  a  member  of  the  new  force,  he  withdrew 
from  it.    His  acts  and  his  declarations  show  his  eleotiion  to 
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adhere  to  the  old  organization,  and  to  array  himself  against 
the  new  order  of  things.  (3.)  That  if  he  became  a  member, 
he  was  removed  by  the  board. 

II.  The  act  of  April  15,  1857,  establishing  a  metropolitan 
police,  undoubtedly  intended  to  place  the  municipal  police  in 
the  ranks  of  the  metropolitan  police,  if  they  were  willing  to 
be  placed  there ;  but  it  did  not  transfer  them  against  their 
will.  It  may  be  doubted,  indeed,  whether  the  legislature 
could  do  so.  The  office  of  metropolitan  policeman  is  very 
different  from  that  of  municipal  policeman.  One  is  confined 
to  New  York,  the  other  may  be  sent  into  any  part  of  the  four 
counties.  Neither  an  office,  nor  a  charter,  or  franchise,  can, 
under  our  system,  be  forced  upon  one  against  his  will.  Th|e 
only  part  of  the  new  act  which  affects  the  question  of  the 
continuance  of  the  old  force,  is  the  latter  part  of  §  32 :  "  The  po- 
lice of  the  city  of  New  York  shall  continue  to  do  duty  under 
existing  laws,  until  the  first  meeting  of  the  board  of  police,  when 
the  said  police  shall  hold  office  and  do  duty  upder  the  provisions 
of  this  act,  and  as  members  of  the  police  force  of  the  metropol- 
itan police  district  hereby  constituted."  This  should  be  read 
as  if  the  words,  if  they  wish  to  continue  in  office,  were  insert- 
ed after  the  word  police. 

IIJ.  But  whether  the  legislature  could  do  this  or  not,  and 
whether  without  any  manifestation  of  intention  one  way  or 
the  other,  the  old  police  were  incorporated  into  the  new,  it 
would  seem  quite  clear  that  they  were  not  required  to  remain 
against  their  will.  The  12th  section  shows  that  a  policeman's 
right  to  withdraw  or  resign,  was  not  intended  to  be  taken 
from  him.  The  6th  section  shows,  also,  that  the  board  had 
a  right  to  dismiss  from  the  service  without  a  trial ;  for,  on  a 
reduction  of  the  number  by  the  supervisors,  the  board  must  of 
necessity  designate  who  are  to  be  dropped.  Therefore,  whether 
on  the  instant  when  the  board  was  organized,  and  before  sig- 
nifj'ing  their  election  to  accept  the  new  act  by  doing  some- 
thing under  it,  the  municipal  police  became  members  of  the 
metropolitan  police,  it  seems  clear  that,  if  they  did  on  the 
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instant  become  such  members,  they  could  still  withdraw, 
or  resign.  They  could  do  so  without  notice,  and  by  acts  as 
well  as  words.  Accepting  an  incompatible  office  was  always 
held  to  be  an  election  not  to  continue  in  a  former  one.  (2  SiUj 
92.)  Resignations  need  never  to  have  been  in  writing,  unless 
especially  so  required  by  statute.  (1  B.  8, 122.  3  HiU,  243. 
11  Barb.  90.)  Here  the  relator's  intention  was  manifested  by 
unequivooal  acts. 

lY.  If  the  relator,  notwithstanding  all  that  he  said  and 
did,  nevertheless  became  and  continued  a  member  of  the 
metropolitan  police,  he  was  removed  by  the  board.  There 
is  an  order  of  removal  regular  on  its  face.  The  board  had 
the  power  to  remove.  They  here  intended  to  exercise  the 
power.  If  they  had  not  done  so,  it  was  because  of  the  want 
of  one  of  two  prerequisites — one,  a  charge  on  oath ;  and 
the  other,  service  of  notice  of  trial.  But  there  was  no  defect 
in  either.  The  charge  was  by  an  acting  inspector,  and  the 
notice  was  sufficiently  served.  (1.)  It  was  left  at  the  place 
of  residence  and  business  of  the  relator  with  his  superior 
officer.  (2.)  The  conspiring  between  the  relator  and  his 
superior  officer  prevented  personal  service.  The  relator  can- 
not thus  take  advantage  of  his  own  wrong.     (11  Pidc.  7.) 

• 

Clerke,  J.  The  relator  was  duly  appointed  and  sworn  in, 
as  a  policeman,  pursuant  to  the  act  passed  April  13,  1853, 
entitled  "  An  act  in  relation  to  the  police  department  in  the 
city  of  New  York ;"  thereupon  he  received  his  warrant  as  a 
member  of  the  said  police ;  which  was  in  due  form,  and  was 
signed  by  the  then  existing  commissioners  of  police.  In  con* 
formity  with  this  appointment  he  continued  to  perform  duty 
as  a  policeman  under  the  said  act,  attached  to  the  14th  ward  pa- 
trol district,  until  the  act  passed  April  15, 1857,  entitled  ^^  An 
act  to  establish  a  metropolitan  police  district,  and  to  provide 
for  the  government  thereof,"  went  into  effect.  The  relator 
acted  under  the  orders  of  Daniel  Kissner,  who  was  in  com- 
mand of  the  said  patrol  district,  from  the  time  he  became  a 
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member  of  the  police  until  the  said  15th  of  April,  1857,  and 
continued  to  act  under  the  same  orders  and  in  the  same  dis- 
trict, until  July  3d,  1857. 

The  relator,  following  the  example,  and  obeying  the  com- 
mands, of  Kissner,  his  captain,  did  npt  recognize  the  metro- 
politan board  of  police,  and  refused  to  act  under  them, 
continuing  to  obey  all  general  orders  that  issued  from  the 
commissioners  under  the  act  of  1853.  Kissner  and  the  rela- 
tor, deeming  the  act  of  1857  unconstitutional,  refused  to  act 
under  it,  until  the  courts  should  declare  it  constitutional 
They  considered  the  act  of  1853  still  in  force,  and  claimed  to 
act  under  it,  until  the  3d  of  July,  1857. 

The  members  of  the  old  force,  under  the  command  of  Kiss- 
ner, including  the  relator,  performed  the  police  duty  of  the 
14th  ward  until  the  last  day  of  June,  or  1st  of  July,  1857, 
and  constituted  the  only  police  force  on  duty  in  that  ward.  The 
relator  has  performed  no  duty  as  a  policeman  since  July  3d, 
1857 ;  but  since  that  time  has  reported  himself  for  duty,  and 
has  held  himself  in  readiness  for  duty,  as  a  member  of  the  me- 
tropolitan police  foVce.  He  received  his  pay  from  the  comp- 
troller of  the  city  of  New  York  to  June  26th,  1857. 

About  said  26th  of  June,  1857,  after  the  organization  of  the 
metropolitan  police  force,  proceedings  were  instituted  against 
the  relator  on  the  complaint  of  Sergeant  Williamson,  who, 
under  the  new  organization,  had  the  command  of  the  14th 
precinct,  comprising,  if  nof  identical  with,  the  district  to 
which  the  relator  had  been  assigned  for  duty  under  the  late 
organization.  He  was  accused  in  this  complaint  before  the 
new  board,  of  willful  disobedience  of  orders,  and  insubordi- 
nation ;  and  the  board  taking  cognizance  of  the  charge,  dis- 
missed him,  together  with  several  other  patrolmen,  from  the 
service  of  the  department,  for  similar  alleged  delinquencies. 
The  question  arising  on  this  state  of  facts  is,  whether  the  rela- 
tor was  a  member  of  the  metropolitan  police  force  on  the  11th 
of  December,  1857,  when  the  writ  of  alternative  mandamus 
was  issued  in  this  case ;  and,  in  order  to  answer  this  question 
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correctly,  it  will  be  necessary  to  consider  in  the  first  place^ 
whether  the  police,  appointed  under  the  act  of  1853,  became 
by  the  mere  operation  of  the  act  of  1857,  members  of  the 
metrppolitan  police  force ;  and  secondly,  if  they  did,  do  the  acts 
of  conitumacy  and  refusal  to  act  under  the  new  organization 
until  the  3d  of  July,  1857,  amount  to  a  resignation,  on  the  part 
of  the  relator,  of  his  membership  in  the  new  force;  and 
thirdly,  if  they  do  not  amount  to  this,  but  merely  constitute 
acts  of  disobedience  and  insubordination^  has  he  been  dis- 
missed in  the  proper  way,  and  by  the  proper  authority,  from 
the  service  of  the  department, 

I.  Did  the  police,  appointed  under  the  act  of  1853,  become 
by  the  mere  operation  of  the  act  of  1857,  members  of  the  me- 
tropolitan police  ?  The  32d  section  of  the  new  act  provides 
that  "  the  police  in  the  cities  of  New  York  and  Brooklyn,  of- 
ficers and  patrolmen,  shall  continue  to  do  duty  under  existing 
laws  at  the  passage  of  this  act,  and,  according  to  the  regula- 
tions of  the  departments  of  New  York  and  Brooklyn,  until 
after  the  first  meeting  of  the  board  of  police,  under  this  act ; 
when  the  said  police  shall  hold  office  and  do  duty  under  the 
provisions  of  the  act  hereby  enacted,  and  as  members  of  the 
police  force  of  *  the  metropolitan  police  district'  hereby  consti- 
tuted/' This  act  contains  no  provision  requiring  any  afiirm- 
ative  action  or  specific  course  of  conduct  on  the  part  of  the 
members  of  the  old  force,  to  qualify  them  for  duty  and  mem- 
bership under  the  new.  They  are  to  continue  to  do  duty 
under  existing  laws ;  and  after  the  first  meeting  of  the  new 
board  of  police,  they  shall  hold  office  and  do  duty  under  the 
provisions  of  the  new  act.  This  is  q.11.  There  is  no  inter- 
ruption for  an  instant  in  their  capacity  to  exercise  duties  as 
police.  The  act,  as  we  have  seen,  was  passed  on  the  15th  of 
April,  1857 ;  it  went  into  effect  immediately;  and  the  police 
were  as  effectually  in  possession  of  all  the  powers  of  their  of- 
fice the  instant  of  the  passage  of  the  act,  as  the  instant  before. 
The  new  act  does  not  enumerate  the  speciQc  powers  anc}  du- 
ties of  patrolmen :  these  are  contained  in  the  act  of  1853,  which. 
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to  a*  certain  eximt,  remains  in  force*  It  is  a  mistdrke  to  sup- 
pose that  that  act  is  absolutely  expunged  from  the  statute 
book,  for  it  is  only  those  parts  and  provisions  of  it^  which  are 
inconsistent  with  the  new  act  that  are  repealed,  'f  he  powers 
and  duties,  then,  prescribed  by  the  act  of  1853,  or  any  other 
law,  are  continued  by  the  new  act ;  and  the  officers  and  pa- 
trolmen are  ex})res8ly  authorized  to  exercise  and  pefform  them ; 
and  being  thus  authorized,  without  the  intervention  of  any 
new  appointment,  without  the  requirement  of  atiy  new  or  ad- 
ditional qualification,  and  without  any  abeyance  or  restriction 
whatever,  they  are  transferred  to  the  new  organiiiation,  and 
are  declared  to  be  members  of  it. 

It  is  plain  to  my  mind,  from  these  considerations,  that  in 
changing  the  oi^anization  of  the  police  in  some  respects,  and 
in  providing  for  it  a  new  governing  and  superintending  body, 
and  in  extending  the  territorial  sphere  of  its  duties,  the  legis^ 
lature  never  contemplated  the  creation  of  a  new  force ;  but, 
on  the  contrary,  they  deliberately  intended  the  continuation 
in  office  of  the  men  who  composed  the  old  police.  They,  in- 
deed, required  by  section  33  that  its  members  should  possess 
certain  specific  qualifications,  recited  in  section  7,  not  abso- 
lutely declared  indispensable  by  any  previous  act ;  but,  the 
language  of  section  33,  requiring  the  possession  of  these  quali- 
fications, shows,  distinctly,  that  nothing  additional  to  what 
was  before  required  was  necessary  to  make  the  members  of  the 
old  force,  by  the  operation  of  the  statute,  members  of  the 
new ;  for  it  says  '^  the  board  of  police  shall  remove  from  office 
any  one  of  the  present  members  of  the  police  departments  of 
New  York  and  Brooklyn,  not  possessed  of  the  qualifications^ 
set  forth  in  section  seven  of  this  act."  They  certainly  could 
not  be  removed  from  office,  for  the  want  of  these  qualificai* 
tions,  unless  they  continued  in  office,  whether  they  possessed 
them  or  not  The  new  act,  therefore,  did  not  vacate  or  abol- 
ish the  office  of  the  existing  police,  but,  only  rendered  thito' 
liable  to  be  removed,  if  it  should  be  ascertained,  by  the  neif 
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board,  that  they  did  not  possess  the  qualific^ions  prescribed 
in  section  seven* 

If  they  did  not  intend  that  the  members  of  the  old  police 
should  be  continued  in  office^  by  force  of  the  old  appointment, 
the  only  alternative,  then,  is  to  suppose  that  they  designed 
the  creation  of  a  new  force ;  they  (the  legislature)  appointing 
the  members  of  the  old  force  members  of  the  new,  and  thus^ 
of  course,  requiring  some  affirmative  action  on  the  part  of 
those  members,  to  signify  their  acceptance  of  the  new  office, 
such  as  being  sworn  in,  &a  But  are  we  to  presume  that  the 
legislature  usurped  an  authority,  which  the  constitution  has 
Bot  conferred  on  them  ?  The  legislature  are  invested  only 
with  power  to  Tnake  laws,  except  in  a  few  specific  cases^ 
It  is  doubtful,  whether,  ilnder  the  present  constitution,  they 
have  power  to  make  any  appointments  to  office,  except  to  se- 
lect their  own  officers  and  servants,  and  to  choose  senators  to 
the  senate  of  the  United  States-^^t  duty  imposed  on  them  by 
the  federal  constitution.  In  certain  cases  (see  art,  10,  ^2  of 
the  state  constitution)  they  may  direct  the  manner  in  which 
certain  officers  may  be  elected  or  appointed;  but  they, 
themselves,*  have  no  authority  to  elect  or  appoint.  They  have 
no  more  right  to  do  this  than  to  assume  executive  or  judicial 
functions,  and  like  the  long  parliament  in  the  time  of  the 
commonwealth  in  England,  or  the  national  convention  of  the 
first  revolution  in  France,  absorb  the  whole  powers  of  govern- 
ment, now  happily  partitioned  into  three  distinct  and  co-or- 
dinate  branches,  equal  in  power  and  dignity  within  their 
respective  spheres.  It  is,  therefore,  manifest  that  the  legis- 
lature, by  the  act  of  1857,  intended  to  continue  the  then  ex- 
isting police  in  office,  by  virtue  of  their  appointment  under 
the  act  of  1853. 

It  remains  for  us  to  consider  whether,  being  in  office  aft^ 
the  passage  of  the  act  of  April  15,  1857,  they  either  duly  re- 
signed, or  were  duly  dismissed ;  for,  in  no  other  way  could  their 
places  be  deemed  vacant,  except  by  the  intervention  of  death. 

II.  Did  they  duly  resign  ?     I  use  the  word  resign  synony- 
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moosly  with  "  withdraw."  In  section  12  of  the  act  of  1857, 
they  are  used  as  equivalents.  This  section  provides  that  ^^  no 
member  of  the  police  force  shall  withdraw  or  resign  from 
the  force,  unless  he  shall  have  given  one  month's  notice 
thereof  in  writing,  &c."  So  that,  in  this  act,  the  word  "with- 
draw "  has  not  the  meaning  given  to  it  by  Lord  Somers,  in 
his  speech  delivered  in  1688,  when  King  James  the  2d  vacated 
the  throne.  In  that  speech  he  makes  it  equivalent*  to  desert, 
"which  in  the  common  acceptance,  both  of  the  common  and 
canon  law,  doth  signify  only  a  hare  withdratoingy  a  temporary 
quitting  of  a  thing,  and  neglect  only;  which  leaveth  the 
party  at  liberty  of  returning  to  it  again.''  If  the  relator  has 
only  wUhdraum,  in  this  sense,  he  is  not,  on  this  ground, 
yet  out  of  office — ^he  has  quitted  it  only  temporarily ;  but  it  is 
very  different  if  he  has  resigned.  Did  the  relator  then  re- 
sign ?  I  do  not  think  that  a  formal  notification  of  an  inten- 
tion to  abdicate  an  office  is  necessary  to  constitute  a  legal 
resignation.  Lord  Somers,  on  the  important  occasion  to 
which  I  have  referred,  says :  "  The  word  aidicaie  doth  natu- 
rally and  properly  signify  entirely  to  renounce,  throw  off,  disown, 
relinquish  any  thing  or  person,  so  as  to  have  no  fiirther  to  do 
with  it ;  and  that  whether  it  be  done  by  express  words,  or  in 
writing,  or  by  doing  such  acts  as  are  inconsistent  with  the 
holding  and  retaining  of  the  thing."  And  to  prove  that  it  is 
sufficient,  in  order  to  constitute  abdication  or  resignation,  to 
do  an  act  inconsistent  with  the  retaining  of  it,  though  there 
has  been  nothing  of  express  renunciation,  he  quotes  from 
Calvin,  from  Cfrotius,  De  Jure  Belli  et  Pads,  lib.  2,  c.  4,  §  4, 
Lexicon  Juridicum,  and  from  other  jurists.  But,  neverthe- 
less, whatever  may  be  the  manner  by  which  the  incumbent 
of  an  office  indicates  his  intention  of  resigning  or  abdicating 
it,  whether  by  acts  inconsistent  with  the  retention  of  the 
office,  or  by  a  formal  renunciation  of  it,  it  is  never  consum- 
mated— ^he  is  never  legally  out  of  office — ^until  his  resigna- 
tion is  accepted,  either  expressly  or  by  the  appointment  of 
another  in  his  place.     Otherwise  an  unworthy  person,  guilty 
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of  the  most  flagrant  yiolation  of  his  duty,  could,  by  a  volun- 
tary resignation,  in  many  cases  escape  a  trial,  and  the 
deserved  ignominy  of  a  dismissal  In  the  case  of  Rex  v. 
The  Mayor  of  Bipon,  (4  Salk.  433,)  the  mere  declaration,  by 
an  alderman,  that  he  would  hold  the  place  no  longer,  was 
a  good  resignation,  only  because  the  corporation  accepted  it^ 
and  chose  another  in  his  place ;  and,  until  such  election,  it 
was  declared  that  he  had  power  to  waive  his  resignation,  but 
not  afterwards.  An  ecclesiastical  office  must  be  resigned  by 
the  incumbent,  to  his  superior,  as  a  parson  to  the  bishop,  a 
bishop  to  the  archbishop,  an  archbishop  to  the  king,  as  sa* 
preme  ordinary.  And  it  is  entirely  in  the  discretion  of  the 
authority -to  whom  the  resignation  should  be  made,  either  to 
accept  or  refuse  it.  "As  the  law  has  declared  him  the  proper 
person  to  whom  it  ought  to  be  made,  it  has  likewise  em- 
powered him  to  judge  thereof."  (Cro,  Jac,  64,  198.)  With 
regard  to  the  abdication  of  King  James  the  2d,  it  was  held, 
in  fact  by  most  lawyers,  that  the  throne  was  not  l^ally  va- 
cated ;  it  was  contended  by  many,  that  it  was  a  mere  deaer^ 
Hon;  but  by  others  his  withdrawal  from  the  kingdom  was 
considered  an  act  inconsistent  with  his  retention  of  the  high 
office ;  and  parliament,  by  declaring  the  throne  vacant,  ao- 
oepted  this  constructive  resignation.  But  the  truth  is,  it 
was  not  necessary — ^it  was  supererogatory  at  such  a  juncture — 
to  consider  its  legality.  The  expulsion  of  King  James,  and 
the  appointment  of  King  William  in  his  plaoe^  were  not 
legal,  but  revolutionary  events. 

We  thus  perceive  that  in  order  to  constitute  a  resigm^ 
tion,  if  there  is  no  formal  resignation,  there  must  be  some 
conduct  on  the  part  of  the  incumbent  actually  inconsistent 
with  the  retention  of  the  office,  and  a  formal  acceptance  of  the 
resignation,  or  the  appointment  of  another  in  his  stead,  bgr 
the  proper  authority. 

It  is  not  pretended  that  the  relator  presented  a  foUnal  res* 
ignation.  Did  he  commit  any  act  inconsistent  with  his 
retention  of  the  office  ? 
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He  refiised  to  act  under  the  new  board,  but  ^'  continued 
to  obey  all  general  orders  of  the  commissioners  under  the 
act  of  1853."  He  deemed  the  act  of  April  15,  1857,  uncon- 
stitutional, and  was  unwilling  and  refused  to  act  under  it^ 
^^ until  the  courts  should  declare  it  constiiutional"  This  was 
a  very  mistaken  course  of  conduct,  undoubtedly ;  it  was  con- 
tumacious and  disorganizing,  and  in  every  respect  highly  rep- 
rehensible. But  it  is  evident  that  the  relator,  nevertheless, 
never  contemplated  the  abdication  of  his  office.  He  continued 
to  act  as  policeman;  he,  with  others  pursuing  the  same  course 
of  conduct,  were  the  only  persons  who  composed  the  police 
force  of  the  14th  ward  or  precinct;  and  he  and  they  dis- 
tinctly stated  that  they  only  refused  to  act,  '^  undw  the  new 
board,"  until  the  courts  should  declare  in  favor  of  the  new 
act.  This  was  not  even  a  desertion  of  the  office,  but  a  con- 
tinuance of  it ;  a  continuance,  to  be  sure,  marked  with  dis- 
obedience to  legitimate  superiors,  distrusting,  if  not  ignoring 
their  authority.  But  it  would  be  oflfering  violence  to  lan- 
guage, and  to  the  legal  signification  of  the  word,  to  call  his 
conduct  a  resignation.  We  have  seen  that  in  order  to  make 
a  resignation  complete,  an  acceptance  of  it,  in  some  form,  is 
indispensable.  But  even  if  those  acts  of  the  relator  were  in 
themselves  sufficient  to  constitute  an  intention  to  resign,  the 
defendants,  so  far  from  accepting  his  resignation,  after  the 
commission  of  those  acts,  recognized  the  relator  as  a  member 
of  the  force.  On  the  23d  of  June,  1857,  they  instituted  pro- 
ceedings in  order  to  have  him  dismiiBsed,  on  the  ground  of 
disobedience  to  orders,  and  for  insubordination,  and  on  Octo- 
ber 9,  1857,  resolved  that  such  of  the  old  force  as  had  not 
been  dismissed,  in  conformity  to  law,  were  declared  to  be 
members  of  the  metropolitan  police,  entitled  to  do  duty,  aod  to 
be  pidd  as  such ;  and  although  this  resolution  was  afterwards 
rescinded,  its  effect  as  a  recognition  of  the  relator  at  the  time 
jit  was  adopted,  is  not  impaired.  It  still  remains  a  positive 
prpof  tbat  the  conduct  of  the  relator,  if  ever  amounting  to  a 
x^xff^^on,  was  never  accepted,  as  sucb,  by  the  defendants. 
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The  relator  remains,  by  the  operation  of  the  act  of  1857,  a 
member  of  the  police,  and  never  having  done  any  thing,  which 
constituted  a  legal  resignation,  and  the  defendants  never  hav- 
ing done  any  thing  which  amounted  to  an  acceptance  of  his 
resignation,  if  he  had  resigned,  the  only  remaining  question  is, 

III.  Was  he  legally  dismissed  ?  The  circumstances  relat- 
ing to  the  dismissal  in  this  case  are  so  similar  to  those 
presented  in  the  matter  of  Richard  Gambling,  that  it  is  un- 
necessary to  prolong  this  inquiry  by  any  minute  examination 
of  this  point.  It  is  enough,  briefly  to  state  that  the  proceed- 
ings were  not  in  conformity  with  the  7th  section  of  the  new 
act,  and  the  rules  and  regulations  of  the  board.  The  charges 
were  not  duly  made ;  the  relator  never  received  notice  of  trial ; 
and,  consequently,  an  opportunity  was  never  afforded  to  him 
of  being  heard  in  his  defense. 

We  therefore  unanimously  agree  that  the  judgment  below 
should  be  reversed,  and  that  there  should  be  judgment  for  the 
plaintiff. 

Da  VIES,  P.  J.  The  relator  claiming  to  be  a  policeman  of 
the  metropolitan  police  district,  prosecutes  this  writ  to  be  re- 
stored to  the  office  of  patrolman,  alleging  that  the  defendants, 
without  just  cause,  have  deprived  and  continue  to  deprive  him 
of  that  office. 

The  facts  found  by  the  special  verdict,  important  to  be  con- 
sidered are,  that  the  relator  was  appointed  a  policeman  under 
the  act  of  1853,  took  the  oath  of  office  and  was  acting  as  such 
policeman  at  the  time  of  the  passage  of  the  act  of  April,  1857. 
That  he  did  not,  prior  to  July  3,  1857,  recognize  the  de» 
fendants  as  having  control  of  the  police  force,  and  refused 
to  act  under  them  prior  to  that  date,  but  continued  to  obey 
the  general  orders  emanating  from  the  commissioners  of  po- 
lice, under  the  act  of  April,  1853.  That  he  was  of  the  opin- 
ion that  the  act  of  April,  1853,  continued  in  force,  and  claimed 
to  act  under  it  till  July  3,  1857.  That  David  Eissner  was 
captain  of  the  police  of  the  14th  ward  at  the  time  of  the  re* 
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lators  appointment,  and  that  he  continued  to  act  under  him 
till  July  3,  1857,  when  he  was  first  informed  that  Kissner  had 
been  removed  by  the  defendants  as  such  captain,  and  that  on 
that  day  he  reported  himself  for  duty  to  the  defendants,  and 
has  held  himself  in  readiness  ever  since  for  duty  as  a  member 
of  the  metropolitan  police  force ;  that  the  relator  did  duty  as 
a  policeman  under  the  command  of  Captain  Kissner,  up  to 
July  1,  1857,  and  that  he  and  those  acting  with  him  were  the 
only  police  force  on  duty  in  the  14th  ward  up  to  that  time ; 
that  on  the  23d  of  June,  1857,  charges  for  disobedience  of 
orders  were  preferred  to  the  defendants  against  the  relator, 
and  on  the  26th  of  June,  1857,  the  defendants,  without  any 
personal  notice  to  the  relator,  proceeded  to  dismiss  and  remove 
him  from  the  department,  and  on  the  same  day  notice  of  such 
dismissal  and  removal  was  sent  to  the  relator  by  the  chief 
clerk  of  the  defendants,  but  was  never  received  by  hiuL 

We  have  disposed  of  the  question  of  the  validity  of  the 
proceedings  of  the  defendants,  for  the  removal  and  dismissal 
of  the  relator,  in  the  case  of  Oambling  and  others,  decided  at 
this  term. (a)  It  is  therefore  sufficient  to  say  that  such  at- 
tempted removal  and  dismissal  present  no  obstacle  to  the  re- 
lief which  the  relator  seeks  by  this  proceeding. 

It  is  contended  on  the  part  of  the  defendants,  that  the  acts 
and  conduct  of  the  relator  after  the  passage  of  the  act  of  April^ 
1857,  evince  a  determination  not  to  accept  office  under  that 
act,  and  that  such  conduct  and  acts  are  equivalent  to  a  resig- 
nation of  the  office ;  that  it  was  not  in  the  power  of  the  1^- 
islature  to  compel  him  to  accept  an  office  against  his  will,  and 
therefore  he  must  be  deemed  as  declining  it. 

We  think  a  review  of  the  position  of  the  relator  at  the  time 
of  the  passage  of  the  act- of  1857,  and  his  conduct  since,  fdr- 
nish  a  solution  of  the  difficulties  suggested.  The  act  of  April, 
1853,  created  the  office  of  policeman.  To  that  office  the  re- 
lator was  appointed  in  1854,  and  which  office  he  was  entitled 

(a)  Ante,  page  481. 
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by  law  to  hold  during  good  behavior,  subject  only  to  be  re- 
moved in  a  legal  manner  for  cause.  The  act  of  1857,  so  far 
as  it  aflfected  the  relator,  created  no  new  office ;  it  only  super- 
added new  duties  to  the  office  he  then  held,  and  declared  he 
should  continue  in  office  and  discharge  those  new  duties.  If 
h6  refused  to  obey  the  new  authorities  who  were  placed  in 
control  of  the  department,  such  refusal  would  subject  him  to 
trial  and  removal  from  office.  We  do  not  see  how  in  any  just 
sense  the  increasing  the  duties  of  an  officer,  in  office,  can  be 
said  to  create  a  new  office,  and  if  he  shall  neglect  to  discharge 
any  of  these  superadded  duties,  it  can  be  justly  said  he  de- 
clines to  accept  the  new  office.  We  do  not  see  any  new  office 
created  to  accept  or  decline.  But  it  is  apparent  from  the 
special  verdict  that  the  relator  never  contemplated  a  declina- 
ture of  the  office  of  a  policeman.  He  had  accepted  the  office 
and  was  engaged  in  the  discharge  of  its  duties,  at  the  time  of 
the  passage  of  the  act  of  1857.  Instead  of  declining  to  exe- 
cute these  duties,  the  special  verdict  finds  that  he  continued 
to  discharge  them,  and  received  pay  therefor  up  to  July,  1857, 
at  which  time  he  tendered  a  discharge  of  the  same  duties  to 
the  defendants  and  has  ever  since  been  ready  to  do  dutj'^  under 
their  direction.  These  acts  certainly  do  not,  in  our  judg- 
ment, bear  the  construction  claimed  by  the  defendants,  that 
the  relator- evinced  a  purpnse  to  relinquish  the  office  of  a  po- 
liceman. On  the  contrary,  we  infer  from  them,  a  settled  de^ 
termination  on  his  part  to  retain  the  office,  but  to  look  for  or- 
ders only  to  the  source  from  which  he  had  so  long  received 
them,  until  it  was  judicially  established  that  the  defendants 
were  the  l^al  controlling  authority  of  the  force. 

If  the  relator  refused  to  obey  the  orders  of  the  defendants, 
for  that  offense  they  had  and  have  the  power  to  inflict  ample 
and  speedy  punishment.  It  is  to  prefer  charges  according  to 
their  rules,  and  legally  remove  him  from  the  department  But 
we  think  the  commission  of  an  offense,  while  acting  as  a  po- 
liceman, which  would  constitute  a  good  cause  of  removal. 
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cannot  be  said  to  amount  to  a  refusal  to  act  in  the  office,  or 
evince  a  settled  purpose  to  decline  it  absolutely. 

We  think  the  acts  of  the  defendants  themselves,  show  that 
they  did  not  regard  the  relator  as  having  refused  to  continue 
in  the  office  of  a  policeman.  If  ht*  was  not  a  ]>oliceman,  why 
proceed  to  prefer  charges,  go  through  the  fonu  of  a  trial  and 
give  judgment  of  removal  and  dismissal?  We  think  they 
properly  treated  the  relator  as  a  policeman  in  June,  1857,  and 
if  the  proceedings  for  his  removal  and  dismissal  had  been  in 
conformity  to  law,  so  that  they  acquired  jurisdiction  over 
him,  such  proceedings  would  have  terminated  his  connection 
with  the  depai'tment. 

It  was  fiirther  contended  that  if  the  relator  was  a  police- 
man and  became  a  member  of  the  metropolitan  police,  as  we 
have  held  he  did,  yet  that  he  could  withdraw  or  resign.  It 
cei-tainly  is  true  that  this  could  be  done,  but  it  must  be  a 
withdrawal  from,  or  resignation  of,  the  office  of  policeman.  A 
mere  withdrawal  or  refusal  to  act  under  the  authority  of  the 
defendants  while  continuing  to  discharge  the  duties  of  the 
office,  cannot,  we  think,  be  said  to  be  a  withdrawal  from  the 
office,  but  amounts  only  to  a  disobedience  of  orders.  It  is 
quite  true  that  the  relator  could  at  any  time  resign  the  office, 
and  such  resignation  might  be  by  words  as  well  as  acts.  It 
must  however  be  a  resignation  of  the  office ;  a  n^lect  or  re- 
fusal to  discharge  a  portion  of  the  duties  of  office,  cannot, 
we  think,  be  regarded  as  a  resignation  of  the  office  itself. 

To  illustrate  this  point  w^ith  the  case  put  on  the  argument. 
The  act  of  1853  made  it  the  duty  of  the  mayor,  recorder  and 
city  judge  to  act  as  a  board  of  police  commissioners.  The  re- 
corder of  the  city  acted  as  a  police  conmiissioner  under  this 
act  till  about  December  1,  1856,  when  he  declined,  for  reasons, 
no  doubt,  quite  satisfactory  to  himself,  to  discharge  any  fur- 
ther duties  as  police  commissioner.  He  continued  to  discharge 
the  duties  of  recorder  till  the  expiration  of  his  term  of  office, 
Dec.  31,  1857.  We  think  it  would  be  equally  as  plausible 
to  argue  that  he  resigned  the  office  of  recorder  because  he  de* 
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clined  to  discharge  these  duties,  as  it  is  to  mamtain  that  the 
relator  resigned  his  office  as  policeman  hecause  he  did  not  re* 
cognize  the  defendants  as  the  head  of  the  police  force. 
Again :  the  act  of  1857  constitutes  the  mayor  of  New  York 
one  of  the  board  of  police  organized  by  that  act.  It  became 
the  duty  of  the  mayor  of  New  York,  on  the  passage  of  that 
act,  to  discharge  these  duties  and  act  as  a  member  of  the 
board  of  police. 

It  is  well  known  that  the  mayor  of  this  city  did  not  aasmne 
the  duties  thus  imposed  on  him  until  a  period  later  than  that 
at  which  the  relator  tendered  his  service  to  the  defendants. 
Would  it  not  be  most  unsound  to  say  that  the  mayor  ty  such 
refusal  and  neglect  resigned  or  withdrew  from  the  office  of 
mayor  ?  We  think  so,  and  can  see  no  difference  in  the  case 
suggested  and  the  one  under  consideration.  But  suppose 
these  acts  are  to  be  regarded  as  a  resignation  by  the  relator  of 
his  office  of  policeman,  have  the  defendants  accepted  the  same, 
or  done  any  act  precluding  the  relator  from  withdrawing  such 
preferred  resignation  ?  We  think  not.  We  regard  their  pro- 
ceedings in  June,  for  the  removal  and  dismissal  of  the  relator, 
as  a  recognition  of  his  status  as  a  policeman,  and  the  adoption 
of  the  resolution  of  October  9th  as  a  full  recognition  of  all  the 
policemen,  including  the  relator,  who  had  not  been  legally  re- 
moved, as  members  of  the  metropolitan  force. 

We  understood  it  to  be  conceded  on  the  argument  that  a 
person  resigning  an  office,  when  such  resignation  is  manifested 
by  an  unequivocal  act,  might  retract  or  withdraw  it,  before 
the  same  was  accepted,  or  any  act  done  to  fill  the  place  made 
vacant  by  such  resignation.  The  case  of  Tlie  Mayor  of  Ri- 
potty  (Siderfin's  Hep.  14,)  is  an  authority  for  this  position. 

In  the  present  case  the  defendant*  never  took  any  proceed- 
ings importing  that  they  regarded  the  relator  as  having  re- 
signed his  office,  nor  proceeded  to  fill  the  vacancy,  but  on  the 
contrary,  as  we  have  seen,  treated  and  recognized  him  as  in 
office.     Since  the  3d  of  July  the  relator  has  done  no  act 
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eyincing  a  didposition  to  resign,  but  on  the  contraiy  a  det^« 
mination  to  retain  the  office  and  discharge  its  duties. 

We  are  all  of  the  opinion  that  upon  the  facts  found  by  the 
epecial  verdict,  the  relator  has  been  a  policeman  since  his  ap- 
pointment in  1854,  and  is  entitled  to  do  duty  as  such,  and 
that  judgment  must  be  given  for  the  people,  and  the  writ  of 
mandamus  as  prayed  for  issue. 

SuTHERLAKD,  J.  Considering  all  questions  as  to  the  legal- 
ity or  regularity  of  the  relator's  dismissal  or  removal  from  the 
police  force  oi  the  city  of  New  York,  on  or  about  the  26th 
day  of  June,  1867,  by  the  board  of  police,  as  disposed  of  in 
his  favor  by  our  decision,  at  this  general  term,  in  the  cases 
of  Gambling  and  others ;  the  only  question  in  this  case,  which 
I  shall  examine,  is  whether  the  conduct  of  the  relator,  subse- 
quent to  the  passage  of  the  metropolitan  police  act,  in  con- 
tinuing to  act  utider  and  to  obey  orders  from  the  old  commis- 
sioners, under  tbe  act  of  April  13,  1853,  down  to  July  3, 
1857,  when  informed  of  the  decision  of  the  court  of  appeals, 
declaring  the  metropolitan  police  act  to  be  constitutional, 
forbid  him,  as  one  of  the  police,  suing  out  this  mandamus ;  or 
in  other  words,  whether  his  conduct  and  position,  as  a  mem- 
ber of  the  old  force,  after  the  passage  of  the  metropolitan 
police  act,  until  July  3,  was  *  incompatible  with  his  claim  to 
be  a  member  of  the  metropolitan  police  force,  when  he  sued 
out  the  writ  in  this  case. 

The  special  verdict  in  this  case  finds  that  the  members  of 
the  old  force,  including  the  relator,  under  the  command  of 
Captain  Eissner,  did  the  police  duty  of  the  fourteenth  ward, 
up  to  the  last  of  June  or  first  of  July,  1857,  and  wert  the 
only  police  force  on  duty  in  the  fourteenth  ward ;  that  Cap- 
tain Kissner  was  acting,  down  to  July  3,  1857,  under  the 
orders  of  the  commissioners  appointed  under  the  act  of  April 
13, 1853 ;  that  on  July  3,  1857,  Captain  Eissner  stated  to 
the  men  acting  under  him,  that  the  metropolitan  police  aot 
of  April  15^  1857^  had  been  declared  constitutional  by  the 
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court  of  appeals,  and  advised  them  to  report  themselves  to 
the  metropolitan  commissioners ;  and  asked  them  to  give  np 
the  city  property,  the  caps  and  stars  they  had  in  their  pos- 
session ;  that  the  relator  then  and  there  surrendered  his  cap 
and  star ;  that  the  relator  has  done  no  duty  as  a  policeman 
since  July  3,  1857 ;  but  since  then  reported  himself  for 
duty  J  and  has  held  himself  in  readiness  for  duty^  as  a  mem-- 
her  of  the  metropolitan  police  force.  The  acts  and  conduct 
of  the  relator,  claimed  by  the  respondents  to  be  incompatible 
wilh  the  relator's  claim  to  be  a  policeman  when  he  sued  out 
the  writ  in  this  case,  are  therefore  to  be  looked  for  on  and 
prior  to  the  3d  of  July,  1867. 

What  were  these  acts,  and  what  was  this  conduct  of  the  re- 
lator, as  found  by  the  special  verdict  ?  That  the  relator  and 
Captain  Kissner  did  not  recognize  the  metropolitan  board  of 
police,  and  refused  to  act  under  the  said  board,  but  continued 
to  obey  all  general  orders  that  issued  from  the  commissioners 
under  the  act  of  April  13,  1853 ;  and  said  Kissner  made  his 
daily  returns  to  George  W.  Matsell,  chief  of  police,  down  to 
July  3,  1857.  That  said  Kissner  and  the  relator  each  deemed 
the  act  of  April  15,  1857,  unconstitutional,  and  refused  to  act 
under  it,  till  the  courts  should  declare  it  constitutional.  They 
were  of  opinion  that  the  act  of  April  13,  1853,  continued  in 
force ;  and  claimed  to  act  under  it  to  the  3rd  day  of  July, 
1857.  That  the  relator  acted  with  a  body  of  several  hundred 
men,  who  belonged  to  the  police  of  the  city  of  New  York, 
under  the  act  of  April  13,  1853,  and  who  continued  under 
that  organization,  as  distinguished  from  the  metropolitan 
police,  organized  under  the  act  of  April  15,  1857,  up  to  the 
3d  of  July,  1857.  These  are  the  material  facts  found  by  the 
special  verdict,  and  relied  upon  by  the  respondents,  as  show- 
ing that  the  relator  had  publicly  withdrawn  from  the  police 
force  established  under  the  act  of  1857,  and  had  resigned  his 
office  before  he  sued  out  this  writ,  as  a  policeman ;  and  as 
inconsistent  with  a  right  as  a  policeman,  under  the  act  of 
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1857,  to  sue  out  this  writ.  David  Eissner  was  oaptain  of 
the  police  force  of  the  fourteenth  ward  of  the  city  of  New 
York,  and  the  relator  one  of  the  police  force  of  that  ward, 
acting  under  him,  when  the  metropolitan  police  act  was 
passed.  That  act  was  thought  to  be  unconstitutional,  and  its 
constitutionality  was  being  contested  in  the  courts.  Up  to 
July  3,  1857,  when  the  act  was  decided,  by  the  court  of  ap- 
peals, to  be  constitutional,  Captain  Eissner  and  the  relator 
did  not  recognize  the  new  metropolitan  board  of  police,  but 
until  then,  Captain  Eissner  continued  to  obey  and  act  under 
the  orders  of  the  old  commissioners  in  office  under  the  act 
of  1853,  when  the  act  of  1857  was  passed ;  and  the  relator 
continued  to  act  under  the  orders  of  Captain  Eissner ;  but 
both  actually  did  police  duty,  dotvn  to  about  the  first  of  July; 
and  the  police  force  of  the  fourteenth  ward,  including  the 
relator,  in  office  when  the  act  of  1857  was  passed,  acting  un- 
der Captain  Eissner,  tvere  the  only  police  force  in  that  wordy 
up  to  about  July  1,  1857. 

The  general  duties  of  a  polloeman,  as  a  conservator  of  the 
peace,  as  prescribed  by  the  act  of  1857,  so  far  as  they  are 
prescribed  by  that  act,  are  the  same  as  those  prescribed  by 
the  act  of  1853,  under  which  Eissner  and  the  relator  were  ap- 
pointed, and  were  acting,  when  the  act  of  1857  was  passed. 
The  police  force  to  be  appointed  by  the  new  board  of  police, 
under  section  6  of  the  act  of  1857,  was,  in  words,  to  be  a 
"  police  force  for  the  whole  of  the  metropolitan  police  district, 
and  authorized  to  do  duty  in  any  part  thereof,  without  regard 
to  residence  or  county  lines.''  The  relator  was  not  appointed, 
and  he  does  not  claim  to  have  been  appointed,  at  any  time,  by  * 
the  new  board  of  police ;  but  he  claims  to  have  been  continued 
in  his  office,  and  to  have  been  a  member  of  the  police  force  of 
the  metropolitan  police  district  when  he  sued  out  the  man- 
damus in  this  case,  by  section  32  of  the  act  of  1857,  the  last 
clause  of  which  is:  "The  police  in  the  cities  of  New  York 
and  Brooklyn,  officers  and  patrolmen,  shall  continue  to  do 
duty,  under  existing  laws  at  the  passage  of  this  act,  and  ac* 
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cording  to  the  regulations  of  the  departments  of  New  York 
and  Brooklyn,  until  after  the  first  meeting  of  the  board  of 
police,  under  this  act,  when  the  said  police  shall  hold  office, 
and  do  duty  under  the  provisions  of  the  act  hereby  enacted, 
and  as  members  of  the  police  force  of  the  ^metropolitan  police 
district'  hereby  constituted."     Conceding  that  this  continua- 
tion of  the  then  existing  police  force  in  office  gave  the  mem- 
bers of  it  the  authority  to  do  duty  in  any  part  of  the  "  met- 
ropolitan district,"  and  the  powers  of  constables .  in  every 
part  of  the  state,  given  to  the  members  of  the  police  to  be 
appointed  by  the  new  board  of  police,  by  sections  6  and  8  of 
the  act  of  1857,  yet  the  police  duty  and  powers,  the  sphere  of 
which  was  so  extended,  were  the  same  police  duty  and  powers 
they  were  then,  when  so  continued  in  office,  performing  and 
exercising,  and  were  bound  and  authorized  to  perform  and 
exercise  in  the  cities  of  New  York  and  Brooklyn  only.     The 
members  of  the  old  police  were,  by  the  act  of  1857,  continued 
in  office,  with  all  their  official  powers  and  duties,  under  pre- 
vious laws,  with  the  additional  right  given  to  them,  and  the 
additional  duty  imposed  upon  them,  by  the  act  of  1857,  of 
exercising  and  performing  those  powers  and  duties  in  any  part 
of  the  metropolitan  police  district,  when  detailed  or  ordered 
so  to  do,  by  the  new  board  of  police.     The  members  of  the 
old  force  were  not  to  take  any  new  oath  of  office,  or  to  do  any 
other  act  or  thing,  to  make  them  members  of  the  police  force 
of  the  "  metropolitan  police  district."     By  the  clause  of  sec- 
tion 32,  above  quoted,  they  " shaU  continue  to  do  duty*'  un- 
der laws  existing  at  the  passage  of  the  act,  etc.  until  after  the 
*  first  meeting  of  the  board  of  police,  under  the  act;  ^when 
they  shall  hold  office  and  do  duty,'  under  the  provisions  of  the 
act  of  1857,  as  members,  etc.     That  act  does  not  extend  to 
them  the  privilege  of  accepting  office  under  the  act,  but  conr- 
tinues  them  in  office  and  makes  them  members  of  the  me- 
tropolitan district  police  force,  without  requiring  a  uingle 
act  or  declaration  showing  their  assent.     By  section  12  they 
had  no  right  to  withdraw  or  resign   without  giving  one 
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month's  notice  to  the  general  superintendent.  In  looking  at 
the  operation  of  the  act  of  1857,  as  to  the  then  existing  police 
force,  to  say  that  that  force  was  by  the  act  transferred^  is  not, 
it  appears  to  me,  a  correct  expression.  They  were  left  in  oflSce 
by  the  act  of  1867,  and  new  commissioners  and  a  new  general 
superintendent  put  over  them  by  the  act;  and  they  were 
made  liable,  by  the  new  act,  to  be  sent  out  on  duty  into  any 
part  of  the  four  counties  comprising  the  "  metropolitan  police 
district."  The  old  force  were  put  under  new  officers,  and 
were  to  obey  their  orders,  and,  when  required,  to  do  duty  in 
any  part  of  the  four  counties — ^but  did  this  make  them  new 
officers?  It  appears  to  me  that  their  then  office  was  not  abol- 
ished by  the  act,  and  they  transferred  to  a  new  office,  but 
that  they  continued  to  hold  the  same  office  after  the  n^w  act, 
and  after  the  first  meeting  of  the  new  board  of  police,  as 
before,  with  their  official  functions  and  duties  somewhat  ex- 
tended 

The  special  verdict  finds  that  the  members  of  the  old  force,  in- 
cluding the  relator,  under  Captain  Kissner,  did  the  whole  police 
duty  of  the  14th  ward  up  to  about  the  1st  of  July,  1857.  It 
does  not  appear,  and  there  is  no  complaint  that  the  duty,  so  far  aa 
the  public  peace  and  interest  were  concerned,  was  not  as  well  per- 
formed in  that  ward  after  as  before  the  metropolitan  police  act. 
There  is  nothing  from  which  it  can  be  inferred  that  the  relator 
did  not  peform  the  same  duty  after,  as  before,  that  act,  or  that  he 
would  have  performed,  or  would  have  been  required  to  perform, 
any  different  duty,  had  he  and  Captain  Kissner  believed  that  act 
to  be  constitutional,  and  had  recognized  the  authority  of  the 
new  board  of  police.  It  does  not  appear  that  the  relator  was 
ever  detailed  or  ordered  by  the  new  board  of  police,  or  their 
g^eral  superintendent,  to  do  duty  out  of  the  14th  ward.  It 
is  not  pretended  that  the  relator,  or  any  of  the  old  police  of 
the  14th  ward,  refused  to  obey  any  order  of  the  new  author- 
ities, other  than  to  report  themselves  for  duty  at  88  White 
street,  or  that  any  other  specific  order  was  issued  to  them  by 
such  n  w  authorities.    The  fact  found  by  the  special  verdict. 
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that  the  relator  and  Captain  Ktssner  re/used  to  act  under 
the  metropolitan  hoard  of  police^  must  be  taken  to  be  an  in- 
ference or  concluBion  from  the  facts,  that  they  deemed  the 
act  of  April  15,  1897,  unconstitutional,  and  did  not  recog- 
nize the  metropolitan  board  of  police,  but  continued  to  obey- 
all  general  orders  that  issued  from  the  old  commissioners 
under  the  act  of  1853. 

It  is  not  questioned  that  the  relator,  on  due  notice  and 
upon  written  chargeer,  and  according  to  the  rules  and  regular 
tions  of  the  new  board  and  the  act,  might  have  been  removed 
from  his  office,  in  which  he  was  continued  by  the  act  of  1857, 
by  the  new  board  of  police,  for  not  reporting  himself  for  duty 
to  them,  or  for  disobedience  of  any  other  supervisory  order  or 
regulation  the  board  were  authorized  to  make.  But  the  ques- 
tion is,  whether  the  relator's  continued  recognition  of  the  old 
commissioners,  and  of  their  authority  after  the  act  of  1857, 
while  continuing  to  do  the  same  police  duties,  of  his  office, 
before  and  after  the  act  of  1857,  forbids  his  legal  recognition 
as  a  member  of  the  police  force  of  the  ^^  metropolitan  police 
district''  at  any  time  ;  or  if,  by  the  clause  of  section  32,  above 
given,  he  is  to  be  recognized  as  a  member  on  the  paiisage  of 
the  act,  whether  his  subsequent  recognition  of  the  authority 
and  orders  of  the  old  commissioners,  while  continuing  to  exer- 
cise and  perform  all  the  functions  and  duties  of  his  office  as 
policeman,  changed  or  affected  his  office  or  position,  so  that 
it  can  be  said  that  his  office  and  position  became  incompatible 
with  his  continued  recognition  as  a  member  of  the  police 
force  of  the  '^  metropolitan  police  district,"  and  that  he  thus 
ceased  to  be  a  member  without  resigning  or  being  removed. 
The  whole  argument  of  the  counsel  for  the  respondents  on 
this  point  appears  to  have  originated  and  proceeded  on  the 
idea  that  the  old  existing  police  force,  by  the  operation  of  the 
act  of  1857,  became  different  officers,  and  held  different  offices 
from  what  they  were  and  had  before ;  and  that  the  relator's 
office  of  policeman  depended  upon  which  of  the  authorities 
he  recognized — the  old  or  the  new.    I  think  the  relator  was  the 
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same  officer,  and  had  the  same  office,  after  the  act  of  1857) 
as  before,  and  whether  he  recognized  the  old  or  the  new  com* 
missioners.  He  was  continued  in  office  by  the  act  without 
his  consent,  and  could  have  been  removed  under  the  act,  for 
cause.  But  untU  removed^  no  idea  or  belief  of  his  of  the  un* 
constitutionality  of  the  metropolitan  police  act^  or  recognition 
of  the  old  commissioners  rather  than  the  new^  could  change 
or  affect  his  own  office.  Notwithstanding  his  acts  and  oon» 
duct  set  forth  by  the  special  verdict  in  this  case,  he  continued 
to  be  a  policeman  of  the  14th  ward,  and  a  member  of  the 
police  force  of  the  "  metropolitan  police  district*'  within  the 
meaning  of  the  act  of  1857.  And  it  seems  that  the  respond- 
ents thought  so  too,  for  their  attempted  removal  of  him  from 
that  force  on  the  ^6th  of  June,  1857,  necessarily  implied 
that  he  was  then  a  member  of  that  force.  It  appears  to  have 
been  the  main  purpose  of  the  metropolitan  police  act,  to  put 
over  the  whole  body  of  the  old  police  fbrce  then  existing,  new 
officers ;  whether  for  the  better  government  of  the  city,  or 
for  the  political  welfare  of  the  members  of  that  force,  is  im- 
material. It  might  be  conceded  that  policemen  appointed  by 
the  new  board  for  the  new  metropolitan  police  district^  upon 
their  number  being  fixed  by  the  supervisors,  would  be  new 
officers,  and  their  offices  new  offices,  but  I  do  not  see  that 
such  concession  would  affect  the  view  I  have  taken  of  the 
main  question  in  this  case. 

Judgment  for  the  relator,  and  directing  a  mandamus  to 
issue,  as  prayed  for. 

[New  Yobk  Obvbral  Tbbm,  Februaiy  1, 1868.    /^tvtes,  ClMrh»  and  iShA- 
eriomdt  Jostices.] 
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Devlin  vs,  Daniel  D.  Conoveb. 

All  the  provisions  of  the  act  to  amend  the  charter  of  the  city  of  New  Tork, 
passed  April  14,  1857,  (except  those  made  specifically  applicable  to  the 
sacceeding  common  council,)  were  in  force  on  the  1st  of  May,  1857,  and 
applicable  to  all  city  officers  then  in  office.  And  ample  provision  being  made 
by  that  act  for  the  appointment  of  heads  of  departments,  by  the  mayor  and 
board  of  aldermen,  the  act  of  February  8,  1849,  "  to  provide  for  filling 
yacancies  in  office,"  which  authorizes  the  governor  to  fill  vacancies  in  office 
^here  noprovinon  is  made  by  Jaw  for  filing  the  same^  is  inapplicable  to  the 
case  of  a  vacancy  occurring  in  the  office  of  one  of  the  heads  of  depart- 
ments, since  the  amended  charter  took  efiect. 

Accordingly,  where  a  vacancy  occurred  in  the  office  of  street  commissioner, 
by  the  death  of  the  incumbent,  on  the  9th  of  Jttne,  18^7 ;  HM  that  the  mayor 
and  board  of  aldermen  had  full  power  and  authority  to  fill  the  said  vacancy  \ 
and  they  having  exercised  that  authority,  by  the  appointment  of  D.,  aa 
street  commissioner,  it  was /ur/Atfr  hdd  that  the  latter  was  legally  appoint- 
ed, and  was  entitled  to  hold  the  said  office,  as  against  C,  who  had  been 
appointed  to  fill  the  vacancy,  by  the  governor. 

Under  the  act  of  February  9,  1849,  the  governor  is  authorized  to  appoint  only 
when  a  vacancy  happens  in  an  office  which  can  be  filled  at  an  annual  election. 

APPEAL  from  a  judgment  entered  at  a  special  term,  on 
demurrer  to  the  complaint.  The  complaint,  which  was 
filed  by  the  attorney  general,  in  behalf  of  the  people  and  of 
Charles  Devlin,  alleged,  First,  That  prior  to  and  on  the  12th 
day  of  June,  1857,  in  the  municipal  corporation  entitled  ^^  The 
Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York," 
there  was,  and  still  is,  an  executive  department  created  and 
existing  under  the  laws  of  said  state  of  New  York,  denomi- 
nated the  street  department,  the  chief  officer  of  which  depart- 
ment was,  and  is  called  in  law,  the  street  commissioner,  which 
office  of  street  commissioner  then  was,  and  ever  since  hath 
been,  and  still  is,  a  public  office  in  said  city.  Second.  That 
in  November,  1855,  one  Joseph  S.  Taylor  was  duly  elected  to 
the  said  office  of  street  commissioner  of  the  city  of  New  York, 
for  the  term  of  three  years  from  the  first  Monday  of  January, 
1856,  and  entered  upon  the  duties  of  said  office  on  the  said 
first  Monday  of  January,  1856,  and  continued  to  fill  the  8^d 
office,  and  discharged  the  duties  thereof  until  the  9th  day  of 
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June,  1857,  when  he  died,  whereby  the  said  office  of  street 
commissioner  became,  and  thence,  until  and  at  the  time  of  the 
appointment  hereinafter  referred  to,  was  vacant.  Third.  That 
after  the  death  of  the  said  Taylor,  and  on  the  16th  day  of 
June,  in  the  year  1857,  the  sdid  Charles  Devlin  was  appoint- 
ed to  said  office  of  street  commissioner  by  the  mayor  of  said 
city,  with  the  advice  and  coiisent  of  the  board  of  aldermen, 
and  that  after  such  appointment,  and  on  the  same  16th  day 
of  June,  1857,  he,  the  said  Charles  Devlin,  in  due  form  of  law, 
and  according  to  the  ordinances  of  the  corporation  of  said  city 
in  that  behalf  made  and  provided,  gave  sufficient  security  for  the 
performance  of  his  duties  as  such  street  commissioner,  in  the 
form  and  amount  for  that  purpose  prescribed  by  the  scud  ordi- 
nances, and  took  and  subscribed,  before  the  mayor  of  said  6ity, 
and  filed  his  oath  of  office  in  due  form.  And  the  said  Charles 
Devlin  accepted  such  appointment  and  in  all  respects  qualified 
himself  to  assume  such  office  and  perform  the  duties  thereof. 
Fourth,  That  on  the  12th  day  of  June,  1857,  the  defendant, 
Daniel  D.  Conover,  was  appointed  by  the  governor  of  the  state 
of  New  York,  to  fill  the  aforesaid  vacancy,  created  by  the  death 
of  the  said  Joseph  S.  Taylor.  That  a  commission,  under  the 
great  seal  of  the  state,  for  his  appointment  to  fill  such  vacancy, 
was  thereupon  issued  and  delivered  to  him.  That  being  so 
appointed  he  accepted  the  said  office  and  complied  with  the 
requirements  of  the  law  and  the  ordinances  of  the  said  city  in 
respect  to  his  oath  of  office  and  official  bond  in  such  man- 
ner that  if  his  appointment  were  valid  and  operative  he  became 
entitled  to  execute  the  said  office  of  street  commissioner ;  but 
the  plaintiffii  alleged  that  the  governor  had  no  power,  warrant 
or  right,  to  make  such  appointment,  but  that  the  said  Cono- 
ver, claiming  under  the  same  at  the  said  city  and  county  of 
New  York^  on  the  16th  day  of  June,  1857,  without  any  other 
or  any  legal  warrant,  right,  or  grant,  whatever,  intruded  into 
and  usurped  the  said  office  of  street  commissioner,  and  then 
and  from  thenceforth,  hitherto  hath  unlawfully  held  and  ezer- 
.otsed  the  said  office  of  street  commissioner  in  the  dty  of  New 
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York,  and  still  doth,  under  BAid  pretended  appointment,  bo 
unlawfully  UBUrp^  hold  and  exercise  the  Baid  offioe,  and  all  the 
power  and  authority  thereof,  in  contempt  of  the  people  of  the 
state  of  Kew  York,  contrary  to  the  constitution  and  laws  of 
said  state,  to  the  prejudice  of  the  said  people,  and  to  the  ex- 
clusion of  the  said  Charles  Devlin  from  the  said  office,  and  in 
violation  of  the  rights  of  said  Devlin,  under  his  aforesaid  ap- 
pointment. Wherefore  the  plaintiffi  prayed  that  the  said 
Daniel  D.  Conover  might  answer  and  show  hy  what  warrant 
he  claimed  to  hold  the  office  of  street  commissioner ;  and  the 
plaintiffii  demanded  judgment  against  Conover,  that  he  was 
not  entitled  to  said  office,  and  that  he  he  ousted  from  such 
office,  and  its  franchises  and  privileges,  and  that  the  said 
Charles  Devlin  he  adjudged  entitled  to  the  said  office  and  its 
franchises  and  privileges,  and  that  the  said  defendant  pay  the 
costs  of  this  action ;  and  for  other  or  further  relief 

To  this  complaint  the  defendant  demurred,  on  these  grounds : 
First,  That  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendant.  Second,  That 
it  did  not  show  any  right  or  title  in  the  said  Devlin  to  the  said 
office  of  street  commissioner  of  the  city  of  New  York. 

After  argument  of  counsel,  the  court,  at  special  term,  or- 
dered and  adjudged  that  the  defendant  have  judgment  against 
the  plaintifis,  on  the  demurrer,  with  costs.  The  plaintiflb 
appealed  fix>m  the  judgment 

J.  T.  Brady  and  Charles  (yConor^  for  the  plaintiffiL 

D.  D.  Fidd  and  W.  (7.  Noyes,  for  the  defendant 

Davies,  J.  Two  questions  are  presented  for  consideration, 
in  this  case :  one,  whether  the  defendant  is  entitled  to  the 
office  of  street  conmaissioner  of  the  dty  of  New  York ;  the 
other,  whether  the  relator  is  entitled  to  the  same  office.  Both 
daim  to  have  heen  legally  and  duly  appointed ;  and  this  soit 
has  heen  instituted  to  determine  which  is  entitled  to  the  offioe. 
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The  defendant  claims  it  by  virtue  of  an  appointment 
made  by  the  governor  of  the  state,  on  the  12th  day  of  June, 
1857  ;  and  the  relator  claims  it  by  virtue  of  an  appointment 
made  by  the  mayor  and  board  of  aldermen,  of  this  city,  on 
the  16th  of  the  same  month. 

It  will  best  tend  to  a  proper  examination  of  the  case,  to 
consider,  in  the  first  place,  the  title  of  the  defendant  to  this 
office.  But  before  this  is  done,  it  may  be  necessary  briefly  to 
refer  to  the  history  of  the  office  itself 

This  office  is  one  long  known  in  the  history  of  the  city 
government,  and  was  created,  and  the  duties  defined,  by  the 
by-laws  and  ordinances  of  the  city.  The  tenure  of  the  office, 
mode  of  appointment,  which  was  by  the  common  council 
until  the  incumbent  was  first  elected,  in  the  fall  of  1849, 
and  the  duties  of  the  office,  were  all  prescribed  by  ordinance. 
He  was  a  city  officer,  created  by  ordinance,  which  might  be 
repealed  at  any  time,  and  holding  his  office  at  the  pleasure  of 
the  common  council.  His  duties  were  local,  and  his  com- 
pensation paid  out  of  the  city  treasury.  No  mention  is 
made  of  the  office  in  any  of  the  city  charters  prior  to  that 
of  1849.  By  the  charter  of  1830,  the  common  council  was 
directed  to  organize  and  appoint  distinct  departments  to 
transact  the  executive  business  of  the  corporation.  (See 
Charter  of  1830,  sec.  21;  Dav.  Laws,  p.  202.)  This  duty 
was  neglected  by  the  common  council  till  1839,  when  among 
other  departments  organized  was  that  of  the  street  commis* 
sioner.  The  ordinance  of  May  9, 1839,  organized  the  depart- 
ment, defined  its  duties,  prescribed  the  officers  therefor,  and 
placed  at  its  head  the  street  commissioner.  The  amended 
charter  of  1849  continued  this  department,  and  the  street 
commissioner  as  its  head,  but  with  greatly  enlarged  powers 
and  duties.  (See  Charter  of  1849,  sec.  12;  Dav,  Lafvs,p.  206.) 
Section  19  of  this  charter  authorized  the  common  coun- 
cil to  pass  ordinances  regulating  the  duties  of  these  depart- 
ments ;  an4  the  duties  of  this  department  were  defined  by 
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title  4  of  the  ordinances  organizing  the  municipal  departments, 
passed  May  30,  1849,  and  all  former  ordinances  repealed. 

Frequent  reference  is  made,  in  the  laws  of  the  state,  to  thia 
officer,  as  thus  established  by  the  ordinances  of  the  city.  See 
chapter  2,  Laws  of  1830,  where  the  street  commissioner,  or 
his  assistant  or  deputy,  was  authorized  to  conduct  sales  of 
lands  for  taxes  and  assessments.  From  that  time,  numerous 
references  are  made  to  the  same  officer.  (See  Laws  of  1839, 
ch.  209  ;  1840,  ch,  326  ;  1841,  ck  170, 171,  230 ;  1843,  ch. 
235.)  By  the  amended  charter  of  1849,  the  street  conunis- 
sioner  was  thereafter  io  be  elected  by  the  people,  and  hold  his 
office  for  the  term  of  three  years.  It  is  thus  seen  that  prior 
to  the  passage  of  the  amended  charter  of  1849,  on  the  2d  of 
April  in  that  year,  the  street  commissioner  was  a  city  officer, 
created  by  ordinance  of  the  conmion  council,  appointed  by 
that  body,  and  holding  his  office  at  their  pleasure,  and  subject 
to  removal  and  appointment  at  any  time. 

At  the  charter  election  held  in  the  city  in  November,  1855, 
Joseph  S.  Taylor  was  elected  to  the  office  of  street  commis- 
sioner, for  the  term  of  three  years  from  the  first  Monday  of 
January  following.  He  died  on  the  9th  day  of  June,  1857  ; 
and  the  defendant  was  appointed  by  the  governor  of  this  state, 
to  that  office,  on  the  12th  day  of  that  montL  The  authority 
for  this  appointment  is  claimed  to  be  found  in  the  Ist  section 
of  the  act  to  provide  for  filling  vacancies  in  office,  passed  Feb. 
3,  1849.  (Laws  of  1849,  chap  28.)  This  section  declares, 
^^  that  whenever  vacancies  shall  exist,  or  shall  occur,  in  any 
of  the  offices  of  this  state,  where  no  provision  is  now  made 
hy  law  for  filling  the  same,  the  governor  shall  appoint  some 
suitable  person,  who  may  be  eligible  to  the  office  so  vacant, 
or  to  become  vacant,  to  execute  the  duties  thereof  until  the 
commencement  of  the  political  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the  vacancy  at  which 
such  offioer  could  be  by  law  elected.''  At  the  same  sessioa, 
and  on  the  2d  of  April  following,  the  legislature  passed  the 
act  to  amend  the  charter  of  the  city  of  New  York.     (Laws 
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of  1849,  chap.  187.)  By  this  charter,  as  we  have  seen,  the 
street  department  was  created,  and  the  street  commissioner 
made  the  head  thereof.  He  was  to  be  elected  at  the  then 
next  charter  election,  and  to  hold  his  office  for  the  term  of 
three  years.  By  the  20th  section  of  this  charter  it  was  pro- 
vided that  in  case  of  any  vacancy  in  any  of  the  heads  of  depart- 
ments, by  removal  from  offlce  or  otherwise,  the  mayor,  by  and 
with  the  advice  and  consent  of  the  board  of  aldermen,  shonld 
appoint  a  person  to  fill  the  same,  until  the  vacancy  should  be 
filled  by  the  electors,  at  the  next  succeeding  charter  election. 

Recurring  now  to  the  act  of  Feb.  3,  for  filling  vacancies, 
we  see  that  it  is  expressly  limited  to  such  vacancies  as  shall 
exist  or  occur,  where  no  provision  is  made  by  law  for  filling 
the  same.  When,  therefore,  any  such  provision  is  made,  the 
power  thus  conferred  on  the  governor  is  clearly  inapplicable. 
This  law  could,  therefore,  have  no  application  to  the  office 
of  street  commissioner,  at  the  time  of  its  passage ;  for,  full 
provision  was  then  made  for  his  appointment  by  the  common 
council,  at  any  time  it  might  suit  the  wisdom  of  that  body 
to  exercise  the  power  of  appointment,  either  by  creating  a 
vacancy  by  removal,  or  filling  one  which  might  happen  from 
any  cause.  This  law  was  not  intended,  clearly,  at  the  time 
of  its  passage,  to  have  any  reference  to  this  office. 

Another  reason  why  in  my  opinion  it  was  inapplicable  to 
this  office  is,  that  the  true  and  obvious  construction  of  the 
law  is  to  provide  for  filling  vacancies  in  elective  offices,  when 
the  appointing  power  cannot  be  convened  until  the  next  suo- 
ceeding  election.  It  therefore  in  terms  declares  that  the  per- 
son appointed  shall  execute  the  duties  of  the  office  until  the 
commencement  of  the  political  year  next  succeeding  the  an- 
nual election,  after  the  happening  of  the  vacancy,  at  which 
such  officer  could  be  by  law  elected.  This  language  leaves  no 
doubt  on  my  mind  that  the  governor  was  only  authorized  to 
appoint  when  a  vacancy  happens  in  an  office  which  could  be 
filled  at  an  annual  election.  If  it  could  be  construed  as  ap- 
plicable to  non-elective  offices,  it  is  at  once  perceived  that  there 
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\&  no  limitation  upon  the  term  of  the  appointee.  Another  and 
controlling  reason,  to  my  mind,  why  it  is  only  applied  to  elec- 
tive offices  is,  that  ample  provision  was  already  made  for 
keeping  full  all  offices  in  the  state,  which  were  held  by  appoint- 
ment. In  such  oases  the  appointing  power  can  always  be 
promptly  invoked,  and  any  vacancy  be  speedily  filled.  While 
in  the  case  of  elective  offices,  the  appointing  power,  so  to 
speak,  is  convoked  or  can  act  only  annually,  at  the  election, 
and  therefore  the  imperative  necessity  for  placing  in  some  hand 
ever  ready  to  act,  (and  none  more  appropriate  than  the  state 
executive,)  the  power  to  fill  the  vacancy,  until  the  commence- 
ment of  the  political  year  next  after  it  happens,  and  after  the 
election  at  whioh  it  could  be  supplied.  Our  state  elections 
occur  in  November,  and  the  will  of  the  people  is  not  officially 
ascertained  and  announced  until  in  December  following.  It 
seems  to  me  that  this  was  the  obvious  meaning  of  the  framers 
of  this  law.  The  evil  to  be  guarded  against  was,  that  no  of- 
fice should  remain  vacant  for  any  considerable  period  of  time, 
and  this  was  eflfectually  obviated  by  the  provisions  of  this  act. 
We  cannot  doubt  that  these  were  the  motives  and  considera- 
tions which  induced  its  passage.  When  the  amended  charter 
of  1849  was  passed  for  this  city,  making  certain  officers  in  the 
city  elective,  it  was  seen  that  to  prevent  the  same  evil,  a  sim- 
ilar provision  must  be  made  as  to  them.  Hence  the  like  au- 
thority, given  as  we  have  seen  to  the  mayor  and  board  of 
aldermen  to  fill  any  vacancy  in  the  elective  offices  of  the  city, 
until  the  same  could  be  supplied  at  a  oharter  election.  This 
was  entirely  unnecessary  if  the  previous  act  of  Feb.  3,  1849, 
was  applicable  to  city  officers.  If  this  provision  of  the  char- 
ter had  been  in  force,  at  the  happening  of  the  vacancy  caused 
by  the  death  of  Mr.  Taylor,  it  is  manifest  the  law  of  Feb.  3, 
1849,  would  have  had  no  application  to  it,  as  provision  was 
fully  made  by  law  for  filling  it,  that  is  by  the  mayor  and 
board  of  aldermen.  But  the  charter  of  1849  was  repealed  by 
the  act  to  amend  the  charter,  passed  April  14,  1857,  which 
went  into  effect  on  the  first  of  May,  1857.     But  by  the  last 
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mentioned  charter  the  street  commissioner  ceased  to  be  an 
dective  officer,  and  therefore  no  person  could  be  elected  to  sue* 
ceed  the  appointee  of  the  governor,  and  there  would  conise' 
quently  be  no  termination  of  his  office.  It  therefore  follows, 
I  think,  that  this  office  is  one  not  contemplated  by  the  law  of 
Feb.  3,  1849,  and  not  within  its  meaning  and  spirit ;  and  if 
there  was  any  provision  for  filling  this  vacancy,  by  law,  at  the 
time  it  happened,  this  office  is  excluded  from  the  operation  of 
this  act  by  express  words  and  its  clear  imports  The  defend- 
ant has  not,  therefore,  any  valid  or  legal  title  to  the  office  of 
street  commissioner. 

The  next  inquiry  is,  has  the  relator  any  title  to  the  office  ? 
This  depends  upon  two  considerations  :  first,  whether  the  pro- 
vision made  in  the  charter  for  appointing  this  officer  was  in 
force  at  the  time  (April  14,  1857)  the  vacancy  occurred  in 
this  office ;  and  secondly,  whether  such  provision  is  applicable 
to  this  vacancy  so  as  to  authorize  an  appointment.  BouvieTy 
(2  Law  Die,  619,)  describes  a  vacancy  to  be  a  place  which  is 
empty.  The  term,  he  says,  is  principally  applied  to  cases 
where  an  office  is  not  filled.  The  appointing  power,  wherever 
it  may  lie,  is  called  into  operation  as  soon  as  an  office  is  not 
filled,  whether  such  vacancy  is  occasioned  by  death,  resigna- 
tion or  efflux  of  term,  or  any  other  cause.  As  soon  as  the  of- 
fice is  not  filled,  the  appointing  power  can  act.  In  elective 
offices,  we  have  seen  that  an  appointing  power  is  only  invoked 
temporarily,  until  the  real  appointing  power— the  electonh— 
can  meet  and  act  by  electioa  Now  the  19th  section  of  the 
charter  of  1857,  after  alluding  to  these  city  officers,  heads  of 
departments,  who  are  to  continue  elective,  declares  that  "the 
other  heads  of  departments,  (including  that  of  street  commis- 
sioner,) shall  be  appointed  by  the  mayor,  with  the  advice  and 
consent  of  the  board  of  aldermen."  If,  therefore,  this  pro- 
vision of  the  charter  was  in  force  when  this  appointment  was 
to  be  made,  ample  provision  wa«  made  by  law  for  filling  the 
office ;  and  the  contingency  contemplated  by  the  act  of  Feb. 
3^  1849,  for  invoking  the  aid  of  the  state  executive^  did  not 


624  OASES  IN  tHE  SUPREME  OOUKT. 

^i  Mi  I         I    ■  ■       _  _     ■ ^^_ 

The  People  v.  Conover. 

arise.  It  IB  clear,  specific  and  direct,  that  this  officer  shall  he 
appointed  by  the  mayor  and  board  of  aldermen.  There  is  no 
time  specified  when  they  shall  appoint,  but  the  fair  and  nat- 
ural inference  is,  that  the  appointment  is  to  be  made  whenever 
the  necessity  exists  for  the  exercise  of  that  power.  But  it 
was  earnestly  contended  on  the  part  of  the  defendant,  that 
these  provisions  of  the  charter  of  1857,  though  declared  by 
the  legislature  to  take  effect  on  the  first  of  May,  1857,  did  not 
in  fact  take  effect  in  reference  to,  or  confer  any  duties  upofly 
the  mayor  and  board  of  aldermen  then  in  office,  but  that  the 
same  were  only  applicable  to  such  officers  to  be  elected  at  th^ 
next  charter  election,  and  who  were  to  take  office  on  the  first 
Monday  of  January  following.  The  position  assumed  is  that 
all  these  provisions  refer  to  the  future  officers  to  be  elected, 
and  not  to  those  in  office  at  the  time  the  charter  took  effect. 
If  we  yield  to  this  argument  the  result  is,  that  from  the  first 
of  May  last  until  the  first  of  January,  1858,  we  in  truth  had 
no  city  government,  and  the  acts  of  those  in  office  during  that 
time  were  without  warrant  of  law  ;  for  the  charter  of  April, 
1857,  repealed  the  charters  of  1830,  1849,  1851  and  1853. 
They  ceased  to  have  any  existence  on  the  first  of  May,  1857, 
and  can  it  be  supposed  that  the  legislature  intended  to  abolish 
the  wholesome  restraints  contained  in  them  upon  the  common 
council  and  city  officers  then  in  office  ?  If  this  argument  be 
sound,  the  mayor  and  recorder  were  made  again  members  of 
the  common  council,  the  aldermen  judges  of  the  sessions  and 
of  the  oyer  and  terminer.  The  board  of  councilmen  were  blot- 
ted out  of  existence,  without  calling  into  place  for  this  period 
any  other  body.  The  veto  power  of  the  mayor  was  with- 
drawn, and  in  truth  the  whole  affairs  of  the  city  government 
would  have  been  thrown  into  inextricable  confusion,  opening 
wide  the  floodgates  of  litigation,  and  imposing  fresh  and  enor- 
mous burthens  on  our  already  overtaxed  citizens.  We  cannot 
yield  our  assent  to  these  views,  and  as  the  case  was  put  before 
us  as  mainly  turning  upon  this  point,  we  deem  it  proper  to 
give  it  a  careful  examination. 
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We  think  each  an  intent  on  the  part  of  the  legifilature^  in- 
voking such  calamitous  results,  before  we  can  assent  to  it 
should  have  been  clearly  and  explicitly  declared.  If  such  is 
the  law  it  would  be  our  duty  unhesitatingly  to  yield  obedience 
to  it,  and  in  good  faith  aid  in  its  execution.  But  we  infer 
that  the  legislature  have  in  truth  declared  the  contrary.  In 
section  51  it  is  .provided  that  all  officers  elected  under  former 
laws  shall  continue  in  office  until  those  elected  under  that  act 
shall  take  office,  and  no  longer. 

What  is  meant  by  continuing  in  office  ?  Manifestly,  un- 
less other¥ri8e  expressed,  with  the  powers  and  duties  then 
possessed  by  those  officers,  who  are  thus  continued,  and  then 
conferred,  except  so  far  as  the  same  was  modified  or  altered  by 
the  charter  of  1857.  The  repeal  of  the  previous  charter  left 
them  without  functions  or  duties  to  discharge,  unless  this  view 
be  sound,  Denio,  justice,  in  The  People  v.  Draper,  (15  New 
York  Hep.  640,)  says  "public  officers  without  the  ability  to 
perform  public  functions  would  be  an  absurdity." 

We  think,  therefore,  it  clearly  follows  from  the  necessity  of 
the  case,  the  very  words  of  the  charter  of  1857,  and  the 
known  and  obvious  intent  of  the  legislature,  that  all  its  pro- 
visions except  those  made  specially  applicable  to  the  succeed- 
ing common  council,  were  in  force  on  the  first  of  May,  1857, 
and  applicable  to  aU  city  officers  then  in  office.  That  their 
duties  were  to  be  discharged  in  accordance  with  the  provisions 
of  this  new  charter,  and  it  was  their  duty  in  good  faith  to  ex- 
ecute it  and  perform  those  duties.  This  position  being  estab- 
lished, as  we  think  it  clearly  is,  the  case  is  free  from  aU 
difficulty. 

Full  power  was  given  to  the  mayor  and  board  of  aldermen 
to  appoint  this  officer,  at  any  time  when  that  power  of  ap- 
pointment could  be  legally  exercised,  and  we  think  it  could  be 
thus  exercised  whenever  the  office  was  empty,  or  not  fiUod. 
Thiff  was  the  case  on  the  9th  of  June,  when  Mr.  Taylor  died ; 
and  provision  being  thus  made  by  law  for  fiUing  the  office,  the 
authority  conferred  on  the  governor  by  the  act  of  Feb.  3. 1849, 
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was  inapplicable,  and  excluded  by  the  exptess  words  of  that 
act.  It  follows  that  the  relator  was  legally  appointed  to  the 
office  of  street  commissioner  on  the  16th  of  June,  1857,  by  the 
mayor  and  board  of  dldermen,  and  is  entitled  to  the  office. 

Judgment  of  ouster  against  the  defendant  must  be  given, 
and^ judgment  for  the  plaintiffs,  atid  declaring  that  the  rela- 
tor Devlin  is  entitled  to  the  office  of  street  commissioner. 

Sutherland,  J.  Prior  to  and  on  Uie  12th  day  of  June, 
1857,  there  was,  and  still  is,  an  executive  department  of  the 
municipal  cofporatioti  known  as  "  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,"  called  the  "  street 
department  '/*  the  chief  officer  of  which  department  was  and 
is  called  the  "  street  commissioner,"  his  office  being  a  local, 
city,  public  office.  In  November,  1855,  Joseph  S.  Taylor 
was  elected  to  the  said  office  of  street  commissioner,  for  the 
term  of  three  years  from  the  first  Monday  of  January,  1856 ; 
and  entered  upon  the  duties  of  the  office,  and  discharged  its 
duties  until  the  9th  day  of  June,  1857,  when  he  died«  By 
his  death  the  office  of  street  commissioner  became  vacant 
After  the  death  of  Taylor,  and  on  the  16th  day  of  June, 
1857,  the  plaintiff,  Charles  Devlin,  was  appointed  to  the  said 
office  of  street  commissioner  by  Fernando  Wood,  then  mayor 
of  said  city,  with  the  advice  and  consent  of  the  board  of 
aldermen  of  said  city ;  and  after  such  appointment,  and  on 
the  same  day  he  was  so  appointed,  in  due  form  of  law,  and 
according  to  the  ordinances  of  the  corporation  of  said  dty 
in  that  behalf  made  and  provided,  he  gave  security  for  the  per- 
formance of  his  duties  as  such  street  commissioner,  and  took 
and  subscribed  before  the  mayor  of  said  city,  and  filed,  the 
official  oath  required  by  law.  On  the  12th  day  of  June, 
1857,  the  defendant,  Daniel  D.  Conover,  was  appointed  by  the 
governor  of  the  state  of  New  York,  to  fill  the  vacancy  created 
by  the  death  of  Taylor ;  a  commission  under  the  great  seal 
of  the  state  to  fill  such  vacancy  being  issued,  and  delivered 
to  him ;  and  Conover  accepting  the  office,  and  complying  with 
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the  requirements  of  the  law,  and  the  ordinances  of  said  city, 
in  respect  to  his  oath  of  office  and  official  bond,  in  such  a 
manner  that  if  his  appointment  by  the  governor  was  legal  and 
valid,  he  was  and  is  thereby  entitled  to  exercise  the  functions 
of  the  office.  Since  the  16th  day  of  June,  1857,  Conover, 
without  any  other  right  or  title  than  that  conferred  on  him 
by  his  appointment  by  the  governor,  and  subsequent  qualifi- 
cation according  to  the  forms  of  law,  has  held  and  exercised 
the  said  office,  and  all  the  powers  and  authority  thereof.  The 
question  is,  which  had  the  right  of  appointment  on  the  death 
of  Taylor — the  mayor,  with  the  advice  and  consent  of  the 
board  of  aldermen,  or  the  governor  ? 

The  question  is  raised  by  the  demurrer  of  the  defendant  to 
the  complaint  of  the  people  of  the  state  and  Devlin,  in  an 
action  of  the  nature  of  a  quo  warranto,  setting  forth  Devlin's 
right  and  title  to  the  office,  by  the  appointment  of  the  mayor, 
&c,,  as  above  stated ;  Conover's  appointment  hy  the  governor, 
&c. ;  and  charging  Conover  with  unlawfully  usurping,  holding 
and  exercising  the  office.  The  demurrer  alleges,  first,  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendant.  Second,  that  it  does 
not  show  any  right  or  title  in  Devlin,  to  the  office  of  street 
commissioner.  The  question  comes  here  by  the  plaintiff's 
appeal  from  the  judgment  rendered  at  special  term,  on  such 
demurrer,  on  the  25th  day  of  January,  1858. 

The  plaintiffs  insist  that  the  mayor,  with  the  advice  and 
consent  of  the  board  of  aldermen,  had  the  right  to  appoint 
Mr.  Devlin,  by  section  19  of  the  act  to  amend  the  charter  of 
the  city  of  New  York,  passed  April  14,  1857  ;  which  section 
provides  that  the  mayor,  comptroller,  and  counsel  to  the  cor- 
poration shall  each  be. elected  by  the  electors  of  said  city,  and 
that  the  other  heads  of  departments  shall  be  appointed  by 
the  mayor,  with  the  advice  and  consent  of  the  board  of  alder- 
men. The  defendant  insists  that,  although  by  section  55  of 
the  act,  it  was  to  take  effect  on  the  first  day  ol  May,  1857 ; 
and  although  by  section  51  of  the  act,  Fernando  Wood, 
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mayor  of  the  city  when  the  act  was  passed,  elected  nnder  a 
previous  law,  to  that  office,  in  November,  1856,  for  the  term 
of  three  years,  was  continued  in  office  until  a  mayor  should 
be  elected  at  the  first  election  of  charter  officers  after  the  pas- 
sage of  the  act ;  which  election,  by  the  same  section  51,  was 
to  take  place  on  the  first  Tuesday  of  December,  1857 ;  yet 
that  it  is  ai)parent,  from  other  provisions  of  the  act,  and  from, 
its  general  tenor,  purpose  and  object,  that  the  legislature  did 
not  intend,  by  said  section  19,  to  give,  and  that  section  did 
not  give,  the  right  and  power  of  appointment  thereby  con- 
ferred in  general  terms  upon  the  mayor,  &c.  to  the  said  then 
mayor.  And  the  defendant  therefore  further  insists,  that  as 
the  act  of  April  2d,  1849  ;  the  act  of  July  11,  1851 ;  the  act 
of  April  12,  1853 ;  the  act  of  June  14,  1853,  and  all  laws 
which,  if  unrepealed,  might  have  authorized  the  appointment 
of  Devlin  by  the  mayor,  &c.,  on  the  16th  day  of  June,  1857, 
to  fill  the  vacancy  occasioned  by  the  death  of  Taylor,  had 
been  repealed  by  section  54  of  the  said  act  of  April  14,  1857, 
there  was,  on  the  12th  day  of  June,  1857,  when  he  (the  de- 
fendant) was  so  appointed  by  the  governor  to  fill  that  vacancy, 
no  other  provisions  made  by  law  for  filling  it,  than  the  provi- 
sion made  by  the  act  of  February  3, 1849 ;  which  act  declares 
that,  "whenever  vacancies  shall  occur  in  any  of  the  offices  of 
this  state,  where  no  provision  is  now  made  by  law  for  filling 
the  same,  the  governor  shall  appoint  some  suitable  person 
who  may  be  eligible  to  the  office  so  vacant,  or  to  become 
vacant,  to  execute  the  duties  thereof  until  the  commencement 
of  the  political  year  next  succeeding  the  first  annual  election 
after  the  happening  of  the  vacancy  at  which  such  officer  should 
be  elected  by  law." 

To  Conover's  title  to  the  office  by  appointment  by  the  gov- 
ernor thus  set  up,  and  justified  under  the  act  of  February  3, 
1849,  the  plaintiffs  present  and  insist  upon  these  objections. 
First  If  the  legislature  thereby  intended  to  give  the  governor 
the  power  to  fill  a  vacancy  occurring  in  a  mere  local,  city  office, 
like  that  of  street  conmiissioner,  that  it  is  so  far  imconstitu* 
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tional  and  void.  Second,  That  the  act  was  not  intended  to 
give,  and  did  not  give,  the  governor  the  power  to  appoint 
Conover.  Ist.  Because  the  office  of  street  commissioner  was 
not,  and  is  not,  a  state  office^  or  an  office  of  the  etatej  within 
the  meaning  of  the  act.  2d.  Because,  by  its  very  terms,  it 
only  applies  to  vacancies  in  elective  offices  ;  and  that  it  is  not 
reasonable,  or  in  accordance  with  previous  legislation,  to  sup- 
pose that  it  was  intended  to  apply  to  any  other ;  and  by  the 
act  of  April  14th,  1857,  (the  amended  charter,)  the  street 
commissioner  ceased  to  be  an  elective,  and  became  an  appoint- 
able  officer.  3d.  That  as  by  section  20  of  the  act  of  April  2, 
1849,  to  amend  the  charter  of  the  city  of  New  York,  passed 
at  the  same  session  as  the  act  of  February  3d,  1849,  the  street 
commissioner  was  to  be  elected  every  three  years ;  and  in  case 
of  a  vacancy  in  the  office,  the  mayor,  by  and  with  the  advice 
and  consent  of  the  board  of  aldermen,  was  to  fill  the  vacancy 
by  appointment ;  such  act  of  April  2d,  1849,  is  to  be  deemed 
a  legislative  construction  of  the  act  of  Feb.  3d,  and  conclusive 
evidence  that  the  act  of  Feb.  3d  was  not  intended  to  apply  to 
a  vacancy  in  the  said  office  of  street  commissioner.  Third. 
The  plaintiffi  present  Devlin's  affirmative  title  under  the 
amended  charter  of  April  14th,  1857,  as  a  complete  answer 
to  Conover's  claim  under  act  of  February  3d,  1849,  and  say 
that  ^Hhere  is  nothing  in  any  rule  of  construction,  or  in  the 
reason  of  the  thing,  to  limit  the  power  of  appointment  given 
by  section  19  of  the  act  of  April  14th,  1857,  to  the  mayor,  &c. 
to  the  single  case  of  a  vacancy  created  by  the  efflux  of  time ;" 
that  the  whole  power  of  appointment  being,  by  that  section, 
vested  in  the  city  authorities,  in  general  terms,  they  had  the 
right,  on  the  death  of  Taylor,  to  appoint  Devlin  for  the  fiill 
term  of  the  office,  as  fixed  by  section  21  of  the  act. 

The  objections  thus  taken  to  Conover's  title,  as  I  have 
stated  them,  involve,  I  believe,  all  the  material  questions  that 
have  been  raised  in  this  case ;  and  I  now  proceed  to  examine 
them  very  briefly,  though  not  perhaps  seriatimy  in  the  order 
in  which  they  have  been  stated..   If  the  governor  had  no 
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right  to  appoint  Conover  under  the  act  of  February  3d,  1849, 
it  does  not  follow  that  the  mayor  had  the  right  to  appoint 
Devlin  under  the  act  of  April  14th,  1857.  I  have,  therefore, 
stated  the  plaintiffs'  objections  to  the  defendant's  title,  in  such 
a  manner  as  to  call  for  the  consideration  of  the  right  and 
title  of  both.     And  first  as  to  the  constitutional  question  : 

In  England  the  governmental  divisions  of  territory  into 
counties,  shires,  towns,  villages  and  cities,  for  the  greater  conven- 
ience of  government,  is  as  old  as  the  common  law.  A  similar 
division  into  counties,  towns,  cities  and  villages,  has  existed 
in  this  country,  and  has  been  recognized  by  our  constitution 
and  laws,  from  the  first.  Necessarily,  there  have  always  been 
certain  county,  town,  village  and  city  public  oflicers,  because 
there  have  always  been  certain  local  public  charges  and  duties 
to  be  performed,  by  some  one,  corresponding  with  these  terri- 
torial governmental  divisions.  By  section  2  of  article  10  of 
the  constitution  of  1846,  "  All  county  oflicers  whose  election 
or  appointment  is  not  provided  for  by  this  constitution,  shall  be 
elected  by  the  electors  of  the  respective  counties,  or  appointed 
by  the  boards  of  supervisors,  or  other  county  authorities,  as 
the  legislature  shall  direct.  All  city,  town  and  village  oflScers, 
whose  election  or  appointment  is  not  provided  for  by  this  con- 
stitution, shall  be  elected  by  the  electors  of  such  cities,  towns 
and  villages,  or  of  some  division  thereof,  or  appointed  by  such 
authorities  thereof  as  the  legislature  shall  designate  for  that 
purpose.  All  other  oflicers  whose  election  or  appointment 
is  not  provided  for  by  this  constitution,  and  all  officers  whose 
offices  may  hereafter  be  created  by  law,  shall  be  elected  by  the 
people,  or  appointed  as  the  legislature  may  direct."  By  sec- 
tion 5  of  the  same  article,  "  The  legislature  shall  provide  for 
filling  vacancies  in  office ;  and  in  case  of  elective  officers,  no 
person  appointed  to  fill  a  vacancy,  shall  hold  his  office  by 
virtue  of  such  appointment  longer  than  the  commencement 
of  the  political  year,  next  succeeding  the  first  annual  election 
after  the  happening  of  the  vacancy."  The  functions  and 
duties  of  an  office  constitute  the  office ;  and  the  local  charao- 
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ter  of  these  duties,  and  the  local  interests  which  the  inhab^ 
itants  of  counties,  towns  and  cities,  as  such,  have  in  the 
performance  of  those  duties,  make  the  office  a  county,  town, 
or  city  office.  The  office  of  street  commissioner  of  the  city 
of  New  York,  from  the  local  nature  of  its  duties,  is  necessa- 
rily a  city  offica  It  is  not  a  new  office^  Its  duties  must 
have  been  performed,  by  some  one,  long  prior  to  1830,  and 
as  early  as  1830  it  was  recognized  by  the  ordinances  of  the 
common  council  of  the  city  by  the  title  of  street  commissioner. 
By  section  21,  of  the  act  of  April  7th,  1830,  it  was  made  the 
duty  of  the  common  council  of  the  city  to  organise  distinct 
departments,  for  the  performance  of  the  exedutive  business  of 
the  corporation.  Accordingly  a  department,  known  as  the 
street  commissioner's  department,  was  organized,  with  its 
chief  officer  known  as  the  street  cominissiober.  His  office, 
known  and  recognized  as  the  street  commissioner's  office  or 
department,  was  continued,  and  was  existid^  when  the  con- 
stitution of  1846  took  effect.  Conceding,  therefore,  since  the 
decision  of  the  court  of  appeals,  in  the  case  of  The  People 
V.  Draper,  (15  N,  T.  Rep.  632,)  that  the  reservation  to  the 
electors  or  local  authorities  of  the  right  to  elect  or  appoint 
county,  city,  town  and  village  officers,  contained  in  sec.  2  of 
art.  10  of  the  constitution,  relates  only  to  such  officers  as  ex- 
isted when  the  constitution  took  effect,  the  city  of  New  YoA 
has  the  full  strength  of  the  constitutional  reservation  or  guar- 
antee of  that  section,  that  the  street  commissioner  shall  be 
elected  by  the  electors  thereof,  "or  appointed  by  such  authori- 
ties thereof,  as  the  legislature  should  designate  for  that  pur- 
pose." There  is  nothing  in  this  section  of  article  10  limiting 
this  general  right  of  election,  or  of  appointment,  to  ffil  a 
vacancy  which  has  occurred  or  is  anticipated  from  effiux  of 
time,  or  from  the  expiration,  or  anticipated  expiration,  of  the 
full  official  term  of  the  incumbent.  The  whole  right  of  elec- 
tion, or  of  appointment,  is  vested  in  the  electors  or  city 
authorities.  The  l^slature  can  as  well  designate  the  city 
authorities  which  shall  appoint  to  a  vacancy  oecasioned  \j 
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death,  as  to  one  occasioned  by  efflux  of  time ;  and  the  legis' 
lature  can  as  well  designate  the  city  authorities  which  shall 
appoint  to  fill  a  vacancy  in  an  elective  office  occasioned  by 
death,  as  a  vacancy  ocasioned  by  the  death  of  an  appointahle 
officer ;  and  thus  the  legislature  can,  in  all  cases  of  a  vacancy^ 
secure  to  the  city  an  appointment  by  its  own  authorities^ 
General  power  to  appoint,  without  words  of  limitation  or 
exception,  would  carry  With  it  the  power  to  appoint  in  all 
cases  where  the  office  is  not  filled.  By  section  9  of  the  same 
article  of  the  constitution,  "  the  legislature  shall  provide  fot 
filling  vacancies  in  office,''  &c.  If  this  section  applies  to 
vacancies  in  the  city,  town,  and  village  offices  mentioned  in 
section  2,  as  not  provided  for  in  section  2 ;  then,  it  appears 
to  me,  that  taking  the  two  sections  together,  their  fair  and 
reasonable  construction  is,  to  limit  the  power  of  the  legislature 
as  to  such  vacancies,  to  the  power  of  designating  and  provid- 
ing whether  theylshall  be  filled  by  the  elector*  of  the  city, 
&c.  by  election,  or  by  the  authorities  of  the  city,  &c.  by 
appointment ;  and  if  by  appointment,  the  authorities  there- 
of that  shall  make  the  appointment.  Section  2  of  article 
10  is  to  be  looked  upon  as  reserving  or  guarantying  to 
cities,  towns,  &c.  certain  rights  of  local  territorial  self-govern- 
ment, as  against  the  legislature.  In  looking  for  the  extent 
of  this  reservation— the  fair  meaning  and  intent  of  this  sec- 
tion— it  will  not  do  to  start  with  the  theory  of  the  omnipo- 
tence of  the  legislature,  and  then  reason  back  for  the  rights 
of  the  cities,  towns,  &c.  The  omnipotence  of  governments — 
whether  founded  on  the  great  political  as  well  as  legal  prin- 
ciple of  the  feudal  law,  that  territory  confers  Jurisdiction; 
or  on  divine  authority ;  or  on  military  power — ^has  no  place 
in  our  institutions  of  government.  The  problem  in  construct- 
ing our  written  constitutions  was,  to  form  an  efficient  govern- 
ment, working  by  majorities^  and  at  the  same  time  protect 
the  rights  of  minorities.  This  protection  is  given  in  the  con- 
stitution, not  only  by  the  express  limitations  of  the  powers 
of  legislation  thereby  granted,  but  also,  as  well  expressed  by 
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Jadge  Denio  in  the  case  of  The  People  v.  Draper ^  by  limit- 
ations implied  from  the  frame  of  the  government,  the  grant 
of  legislative  power  itself,  and  other  express  grants  in  the 
constitution.  It  is  a  most  extraordinary  doctrine  to  say,  that 
these  limitations  of  the  power  of  the  legislature  are  to  be 
looked  upon  with  suspicion,  as  repudiating  the  power  of  the 
people.  The  legislature  does  not  represent  the  people,  but 
only  a  majority  of  the  people.  Courts,  by  giving  ftill  force 
and  effect  to  a  constitutional  limitation  according  to  its  real 
purpose  and  intent,  having  reference  to  the  constitution  itself 
as  the  construction  of  a  limited  government  only,  do  give 
fiill  force  and  effect  to  the  sovereign  power  of  the  people ; 
while  at  the  same  time  by  so  doing,  they  protect  the  rights 
of  the  minority ;  or  of  the  city,  town,  &c.  in  whose  favor  a 
right  may  have  been  reserved.  It  is  the  duty  of  the  court  to 
construe  these  limitations  unembarrassed  by  European  analo- 
gies. And  in  the  case  of  a  plain  legislative  evasion  of  the 
constitution,  it  is  the  duty  of  the  court  to  charge  upon  the 
legislature  any  motive  the  evasion  would  plainly  imply.  The 
restrictions  in  the  constitution  imply  that  the  legislature 
might  not  always  have  public  motives  for  their  acts. 

With  these  views  of  the  constitution  and  of  its  limitations, 
which  are  certainly  not  out  of  place  in  considering  the  ques- 
tions in  this  case,  and  which  are  given  with  reference  to  some- 
what different  views  advanced  by  counsel  on  the  argument ; 
and  looking  upon  the  2d  section  of  article  10  of  the  constitu- 
tion as  intended  to  secure  to  cities,  towUs,  &c.  the  right  of 
electing  or  appointing  the  officers  of  their  then  local  existing 
offices,  in  all  cases ;  I  think  the  governor  had  no  constitutional 
right,  under  the  act  of  February  3, 1849,  or  otherwise,  to  ap- 
point the  defendant  to  the  office  of  street  commissioner  of  the 
city  of  New  York  on  the  death  of  Taylor. 

But  was  the  act  of  February  3,  1849,  intended  to  give  the 
governor  any  such  power  ?  This  brings  me  to  the  considera- 
tion of  other  objections  taken  by  the  plaintiff  to  the  defend- 
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ant's  title  under  that  act.  It  would  certainly  seem  not  Very 
probable  that  the  legislature,  in  passing  the  act  of  February 
3,  1849,  had  in  view  any  such  office  as  street  commissioner  of 
the  city  of  New  York.  Without  reference  to  any  constitu- 
tional objection,  it  Would  seem  that  the  convenience  of  gov- 
ernment would  not  have  permitted  them  intentionally  to 
impose  on  the  governor,  the  filling  of  vacancies  to  occur  fix)m 
time  to  time  in  all  the  petty  city,  town  and  village  offices  in 
the  state.  It  is  therefore  doubtful,  although  all  public  offices^ 
including  the  most  petty  village  office,  are,  in  one  sense,  offices 
of  the  state,  whether  the  legislature,  in  using  those  words  in 
the  act  of  February  3,  1849,  did  not  use  them  with  reference 
to  the  classification  of  state  officers  in  the  revised  statutes,  and 
to  the  recognition  in  the  constitution,  of  city,  town  and  village 
offices,  as  distinguished  from  state  offices.  However  this  may 
be,  the  amended  charter  of  the  city  of  New  York,  passed 
April  2,  1849,  at  the  same  session  as  the  act  of  February  3d, 
may  be  looked  upon  as  a  legislative  construction  by  the  same 
legislature  that  passed  the  act  of  February  3d,  not  only  of 
section  2  of  article  10  of  the  constitution,  but  of  the  act  of 
February  3d.  By  section  20  of  the  amended  charter  of  1849, 
the  heads  of  the  departments,  except  the  Croton  aqueduct 
board,  were  to  be  elected  every  three  years  by  the  people ;  and  in 
case  of  a  vacancy  in  any  of  said  heads  of  departments,  by  re- 
moval from  office  or  otherwise,  the  mayor,  with  advice,  &c.  of 
the  board  of  aldermen,  had  power  to  fill  the  same,  until  filled 
by  the  electors  at  the  next  charter  election.  The  office  of 
street  commissioner  ceased  to  be  elective  by  the  amended 
charter  of  1857,  and  there  is  certainly  much  force  in  the 
plaintiffs'  objection  to  Conover's  title,  that  the  act  of  Febru- 
ary 3d,  1849,  only  applies  to  elective  offices.  By  the  act,  the 
appointee  of  the  governor  to  fill  the  vacancy  must  be ''  eligible 
to  the  office,  iter  and  he  is  "  to  execute  the  duties  thereof 
until  the  commencement  of  the  political  year  next  sucoeeding 
the  first  annual  election  after  the  happening  of  the  vacancy/' 
&a    It  is  said  that  Conover's  term,  if  his  appointment  is 
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valid,  must  be  without  limitation,  as  there  is  never  to  be  any 
election  to  fill  the  office. 

I  come  now  to  the  consideration  of  the  right  of  the  mayor 
to  appoint  Devlin  under  the  act  of  1857 ;  and  whatever  may 
be  the  construction  of  the  act  of  February  3,  1849,  and  how- 
ever constitutional,  if  Devlin's  appointment  under  the  act  of 
1857  is  valid,  Conover's  is  void.  The  amended  charter  of 
1857  appears  to  have  been  passed,  not  only  for  a  partial  re- 
construction of  the  city  government, -but  to  legislate  some  of 
the  then  city  officers  out  of  office,  and  others  in.  By  section 
51,  the  offices  of  commissioners  of  repairs  and  supplies,  and  of 
commissioner  of  streets  and  lamps,  were  abolished ;  the  comp- 
troller, counsel  to  the  corporation,  street  commissioner,  city 
inspector,  and  the  officers  of  the  Croton  aqueduct  department 
then  in  office  were  continued  in  office  until  the  expiration  of 
their  several  terms;  all  other  persons  elected  under  former 
laws,  then  in  office,  including  the  mayor,  aldermen,  &c.  were 
continued  in  office  until  the  first  election  for  charter  officers 
under  the  act ;  which  was  to  take  place  on  the  first  Tuesday 
of  December,  1857.  When  the  act  was  passed  and  took  effect, 
Mr.  Wood  was  mayor,  elected  in  November,  1856,  for  the  term 
of  two  years ;  and  Mr.  Taylor  was  street  commissioner,  elected 
in  November,  1855,  for  the  term  of  three  years  jfroni  the  first 
Monday  of  January,  1856.  By  section  54,  all  the  old  char- 
ters and  acts  amending  the  charters,  since  that  of  Dongan  and 
Montgomerie,  were  repealed.  By  the  19th  section,  the  mayor, 
comptroller  and  counsel  to  the  corporation,  are  to  be  elected ; 
the  mayor  for  the  term  of  two  years ;  the  counsel  to  the  cor- 
poration for  the  term  of  three  years,  &c.  The  other  heads  of 
departments  (including  the  street  commissioner)  ''shall  be 
appointed  by  the  mayor,  with  the  advice  and  consent  of  the 
board  of  aldermen."  By  section  20,  the  mayor,  comptroller, 
and  counsel  to  the  corporation,  may  be  removed  by  the  gov- 
ernor, for  cause ;  and  the  vacancy  occasioned  by  the  removal 
of  the  comptroller,  or  counsel  to  the  corporation,  shall  be  filled 
hj  the  mayor,  with  the  advice,  &c.     By  section  21,  the  other 
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heads  of  the  executive  departments  (including  street  commis- 
sioner) shall  hold  their  office  for  two  years,  and  until  the  ap- 
pointment of  their  successors.  By  section  1,  "The  mayor, 
aldermen  and  conmionalty  of  the  city  of  New  York"  shall  con- 
tinue to  be  a  body  politic,  &c.,  with  all  the  grants,  powers 
and  privileges  heretofore  had  by  "  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York."  There  is  no  section 
or  provision  prescribing  or  defining  the  general  powers  and 
duties  of  the  mayor ;  nor  is  there  any  specific  provision  in  the 
act,  limiting  the  power  of  appointment  given  by  section  19,  to 
a  mayor  elected  under  the  act ;  or  the  general  right  of  ap- 
pointment given  by  section  19,  to  the  single  case  of  a  vacancy 
created  by  ejffliux:  of  time,  so  that  neither  the  then  mayor  con- 
tinued in  office  by  the  act,  or  the  present  mayor  elected  at  the 
first  election,  under  the  act,  if  so  limited,  would  have  had  a 
right  to  fill  the  office  at  any  time  before  the  expiration  of  the 
term  for  which  Mr.  Taylor  was  elected.  Nor  is  there  any 
specific  clause  or  provision  declaring  that  the  powers  or  duties 
prescribed  for  the  other  offices,  whose  incumbents  were  con- 
tinued in  office  by  the  act,  were  not  intended  to  be  given  and 
prescribed  for  the  officers  so  continued  in  office.  (See  §§  1,  6, 
8,  10, 11,  16, 17,  dtc)  There  is  no  reason,  and  I  know  of  no 
rule  of  construction  or  precedent  which  would  authorize  us  in 
saying,  that  the  general  power  of  appointment  given  by  sec- 
tion 19,  did  not  authorize  the  mayor  so  continued  in  office,  to 
fill  the  office,  on  the  death  of  Mr.  Taylor,  if  the  general  power 
thereby  given  to  the  mayor  &c.,  was  conferred  on  him,  as  cxm^ 
tinned  in  office,  by  section  51.  The  appointing  power  being 
always  at  hand,  re^act^  to  act,  there  was  no  need  of  a^  special 
provision  distinguishing  between  the  appointment,  or  right 
of  appointment  to  fill  the  office,  as  a  vacancy  might  occur  by 
casualty,  or  by  the  expiration  of  the  term,  from  efflux  of  time. 
It  is  difficult  to  find  a  precedent  of  legislation  providing 
for  filling  vacancies  in  offices  filled  by  appointment,  prior  to 
the  constitution  of  1846.  That  constitution  made  many  of- 
fices elective,  which  were  not  so  before ;  and  hence  the  act  of 
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Feb.  3, 1849.  If,  therefore,  this  general  power  of  appointment 
was  intended  to  be  given  to  the  then  mayor  of  the  city,  so 
continaed  in  office,  we  hold  that  Devlin's  appointment  by  the 
mayor  was  valid,  although  for  the  full  term  of  the  office,  as 
fixed  by  the  new  act,  and  not  for  the  unexpired  term  for  which 
Taylor  was  elected.  Now,  why  did  not  the  act  give  that 
power,  as  well  as  all  other  general  powers  given  to  the  mayor, 
by  the  title  of  the  office,  to  the  then  mayor  so  continued  in  office  ? 
It  would  be  absurd,  as  said  by  Judge  Denio,  in  the  People  v. 
Draper  J  to  continue  an  officer  in  office,  without  the  functions 
of  the  office.  It  is  the  functions  and  duties  of  an  office  that 
make  the  office,  and  why  did  not  the  mayor  so  continued  in  office, 
take  the  power  or  function  of  appointment  under  section  19,  as 
well  as  other  powers  and  functions  given  by  the  act,  or  by  the 
old  charters,  or  any  unrepealed  provisions  of  former  laws  ? 

But  the  counsel  for  the  defendant  insists,  that  by  continuing 
the  then  mayor  in  office,  it  was  not  intended  that  be  should 
have  any  of  the  new  powers  conferred  on  the  office  of  mayor, 
by  the  act,  but  that  he  might  continue  to  exercise  the  neces- 
aary  duties  of  the  office — such  duties  only  as  were  implied  in 
the  existence  of  the  office ;  that  it  is  manifest  from  the  act 
that  it  was  passed  under  a  distrust  of  the  then  city  govern- 
ment, and  to  protect  the  citizens  against  certain  officials,  at 
the  head  of  whom  was  the  then  mayor ;  and  that  the  legis- 
lature never  could  have  meant  that  the  then  existing  mayor 
(Wood)  should  have  the  power  to  appoint  the  agents  with 
whom  the  new  mayor  to  be  elected  under  the  act,  was  to  carry 
out  the  work  of  reform.  If  the  act  was  not  passed  firom  pub- 
lic motives,  but  with  the  particular  views  insisted  upon  by  the 
counsel,  it  is  perhaps  a  sufficient  answer  to  his  construction  of 
the  act,  derived  therefrom,  to  say,  that  the  legislature  probably 
did  not  suppose  that  Mr.  Taylor  would  die  so  soon ;  and,  there- 
fore, did  not  think  of  providing  in  any  way  against  the  mayor, 
whom  they  so  continued  in  office,  exercising  the  general  power 
of  appointment  on  the  happening  of  such  a  contingency. 

The  counsel  further  insists,  that  all  the  old  charters,  exoqpt 
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that  of  DongaD  and  Montgomerie,  being  repealed,  snob  officers 
aa  were  continued  in  office  by  the  new  act.  were,  after  the  act, 
statutory  officers  created  by  the  act;  that  Taylor's  office  of 
street  commissioner  thereby  became  a  statutory  office,  to  ex- 
pire on  the  1st  of  January,  1859,  he  deriving  all  his  powers 
as  an  officer  from  the  act  of  1857 ;  and  that  it  follows,  that 
neither  the  then  mayor  so  continued  in  office,  nor  the  present 
mayor,  could  ap])oint  or  remove  a  street  commissioner  (or 
other  officer  continued  in  office  by  the  act)  till  the  expiration 
of  the  term  for  which  he  was  elected  under  the  old  charters ; 
and  that  in  case  of  a  vacancy  happening  in  the  office  before 
the  expiration  of  that  term,  the  governor  alone  could  fill  it  by 
appointment,  under  the  act  of  February  3,  1849.  Now,  the 
charter,  or  act,  under  which  Taylor  was  elected,  may  have 
been  repealed  by  the  act  of  1857  ;  yet  his  office  was  not  abol- 
ished, but  continued  ;  and  his  election  and  term  of  office  were 
recognized  and  continued  by  the  act  of  1857.  Section  25, 
which  declares  that  there  shall  be  an  executive  de)>artment  to 
be  denominated  the  street  department,  which  shall  have  cog- 
nizance of  opening,  altering,  &c.,  streets,  &c.,  the  chief  officer 
of  which  shall  be  called  street  commissioner,  &a,  does  not 
create  a  new  department,  with  a  new  chief  office,  and  new 
chief  officer,  to  commence  or  go  into  operation  on  the  expira- 
tion of  the  term  for  which  Taylor  was  elected ;  but,  like  sec- 
tions 24,  25,  continues,  and  perhaps  partially  reconstructs,  an 
old  department  with  its  chief  office  and  officer  ;  and  this  con- 
tinuance is  an  exception  in  the  act  itself  to  the  operation  of 
the  general  repealing  section,  54.  Taylor's  office  was  not  cre- 
ated, but  continued,  by  the  act.  Taylor  was  continued  in  it 
until  the  expiration  of  the  term  for  which  he  had  been  elected, 
unless  he  should  sooner  die,  resign,  or  be  removed ;  when  va- 
cant by  death,  resignation,  removal,  or  the  expiration  of  the 
term  for  which  he  had  been  elected,  it  was  no  longer  to  be 
filled  by  the  electors,  but  by  appointment. 

The  same  act  which  made  Taylor  a  statutory  offioar,  gives  to 
the  statutory  mayor  the  general  statutory  power  of  appointment 
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and  removal ;  and  there  is  nothing  in  the  act  to  show  that 
this  power  of  appointment  was  to  be  suspebded  to  let  in  the 
power  of  the  governor  under  the  act  of  February  3,  1849, 
whatever  may  be  the  construction  of  that  act,  or  its  constitu- 
tional validity.  I  do  not  think  that  the  legislature  had  any 
such  intention. 

I  think  the  legislature,  when  it  continued  the  mayor  and 
others  of  the  city  officers  in  office  under  the  new  charter, 
meant  to  give  them,  and  did  give  them,  all  the  powers  and 
functions  conferred  by  it  on  their  offices,  except  where  they 
may  have  otherwise  expressly  provided ;  and  there  being  no 
express  provision  limiting  the  power  of  appointment  in  section 
19,  or  suspending  its  operation,  I  think  the  mayor  so  con- 
tinued in  office  had  the  power ;  and  that  Devlin^s  appointment 
was  valid,  and  Conover's  void. 

Clerke,  J.  concurred. 

Judgment  fot  the  plaintifb. 

[Kbw  York  Gbvbsal  Tsrx,  February  1, 1868.    DameSf  Clerke  and  Sttih- 
erland,  Jiutices.] 


-♦••- 


E.  &  J.  F.  Bbodebick  v8.  Smith. 

A  court  of  equity  will  refuse  its  aid  where  plaintiflb  seek  its  interposition  to 
enforce  a  remedy,  under  circumstances  which  it  considers  unconscionable. 

It  will  aflfbrd  protection  to  a  mortgaj^^or,  against  oppressive  and  unreasonable 
conduct  on  the  part  of  the  mortgagees. 

Thus  where  a  bond  and  mortgage,  given  for  the  purchase  money  of  land, 
dated  June  27th,  1865,  and  payable  on  the  27th  of  June,  1860,  with  interest 
half  yearly,  contained  a  provision  that  should  any  default  be  made  in  the 
payment  of  the  interest  when  due,  and  the  same  should  remain  unpaid  for 
twenty  days,  that  then  the  principal  sum  should,  at  the  option  of  the  mort- 
gagees, become  payable  immediately ;  the  mortgagor,  at  the  time  of  exe- 
cuting the  mortgage,  receiving  from  the  mortgagees  a  written  agreement 
that  they  would,  within  ninety  days,  cause  a  judgment  which  was  a  lien  on 
the  premises  to  be  canceled,  &«. ;  and  the  same  uhu  canceled,  on  the  Sltt 
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of  December,  1866,  but  no  notice  thereof  was  given  to  the  mortgage,  md 
the  latter,  under  the  impression  that  the  judgment  was  still  a  lien  upon  the 
premises,  omitted  to  pay  the  half  year's  interest  which  was  due  on  the  27t2i 
of  December,  1856 ;  and  the  twenty  days  mentioned  in  the  bond  having  ex- 
pired, without  the  interest  being  paid,  or  demanded,  the  mortgagor  was,  on 
the  24th  of  January,  1866,  required  by  the  mortgagees  to  pay  the  principal 
and  interest  on  his  bond  and  mortgage,  they  claiming  the  whole  to  be  dae ; 
and  the  mortgagees,  after  refusing  to  accept  a  tender  of  the  interest  dae, 
with  interest  thereon,  commenced  a  suit  to  foreclose  the  mortgage ;  Beld 
that  the  conduct  of  the  mortgagees  in  attempting  to  enforce  the  forfeiturei 
instead  of  apprising  the  mortgagor  of  the  discharge  of  the  judgment,  and 
in  due  time,  before  the  expiration  of  the  twenty  days,  claiming  the  payment 
of  the  interest,  was  unreasonable  and  oppressive,  and  their  complaint  wad 
dismissed.    Si/theblaiid,  J.,  dissented. 

APPEAL  from  a  judgment  entered  at  a  special  term,  after 
a  trial  at  the  circuit.  The  case  presented  the  following 
facts :  On  or  about  the  27th  of  September,  1855,  the  plaint* 
iffs  agreed  with  the  defendant  that  they  would,  on  the  2d  of 
November  following,  convey  certain  premises  to  him,  on  re- 
ceiving (in  addition  to  $1500  which  they  had  already  received 
as  part  of  the  purchase  money)  the  sum  of  $500  and  his  bond 
and  mortgage  (containing  the  usual  twenty  days  interest 
clause)  on  the  premises  for  $4000,  payable  on  the  27th  day 
of  June,  1860,  with  interest  half  yearly;  such  conveyance, 
bond  and  mortgage,  to  bear  date  27th  June,  1855*  They 
also  agreed  that  in  case  of  their  neglect  or  refusal  to  make 
such  conveyance,  they  would  pay  back  to  him  the  said  sum  of 
$1500  so  already  received  by  them.  On  the  2d  of  November, 
1855,  the  defendant  was  ready  and  offered  to  perform  the 
agreement  on  his  part ;  but  the  plaintifii  were  then  unable 
to  give  an  unincumbered  title  to  the  premises,  by  reason  of 
a  judgment  for  $518.18,  which  had  been  obtained  against 
them  and  docketed  in  July  previous,  and  which  remained 
uncanceled  and  was  a  lien  on  the  premises.  The  defendant, 
at  the  solicitation  of  the  plaintiffs,  consented  to  waive  his 
right  to  rescind  the  agreement  and  to  receive  back  the  $1500, 
and  was  induced  by  them  to  accept  a  conveyance  from  them 
of  the  premises,  and  to  pay  the  additional  $500,  and  to  give 
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his  bond  and  mortgage,  containing  the  twenty  days  interest 
clause,  for  $4000,  on  receiving  from  them  a  written  agree* 
ment  that  they  wotQd,  within  ninety  days  from  that  time, 
cause  the  lien  of  the  judgment  for  $518.18  to  be  canceled,  or 
deposit  the  amount  of  such  Judgment  in  his  hands,  to  be 
held  until  the  same  should  be  discharged.  The  first  half 
year's  interest  on  the  bond  became  due  on  the  27th  of  De- 
cember, 1855.  The  plaintiffs  procured  the  judgment  against 
them  to  be  canceled  on  the  31st  of  January^  1855,  but  no 
notice  or  information  was  given  to  the  defendant,  nor  had  he 
any  knowledge  of  such  cancelment  until  the  25th  of  Janu- 
ary, 1856.  The  twenty  days  mentioned  in  the  bond  expired 
on  the  17th  day  of  January,  1856 ;  the  interest  which  became 
due  on  the  27th  December  not  having  been  paid  by  the  de- 
fendant before  such  expiration.  On  the  24th  January,  1856, 
the  defendant  was  required  by  the  plaintiffs'  attorneys  to  pay 
the  principal  and  interest  on  his  bond  and  mortgage.  He 
thereupon  caused  the  interest  to  the  27th  of  December, 
1855,  with  interest  upon  such  interest  to  that  date,  to  be 
tendered'  to  the  plaintiffii  and  to  their  attorneys,  which  ten- 
ders were  refused,  and  this  action  for  the  foreclosure  of  the 
mortg^  commenced.  On  the  5th  March,  1856,  after  the 
commencement  of  this  suit,  the  defendant's  attorney  offered 
the  said  interest,  with  interest  thereon,  together  with  the 
costs  of  the  plaintiffs  then  incurred,  to  one  of  their  attor* 
neys,  to  the  end  that  the  complaint  might  be  dismissed  with- 
out prejudice  to  the  rights  of  the  plaintiffs  on  any  subsequent 
failure  of  the  defendant  to  pay  the  interest  on  the  bond 
and  mortgage ;  which  offer  was  declined,  and  the  money  so 
offered  was  then  paid  into  court  in  this  action. 

The  judge  at  special  term  dismissed  the  complaint ;  and 
the  plaintiffs  appealed. 

A.  0,  Bradley,  for  the  appellants.  I.  Whether  the  bond 
and  the  undertaking  concerning  the  judgment  are  considered 
as  parts  of  the  same  transaction  or  different  transactions,  and 
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whether  they  are  considered  as  the  same  or  as  different  in- 
struments, the  effect  is  the  same.  By  the  one  the  defendant 
undertook  to  pay  interest  on  the  27th  of  December ;  by  the 
other  the  plaintifis  undertook  to  remove  the  judgment  by  the 
1st  of  February,  or  to  deposit  the  amount  of  it  in  the  de- 
fendant's hands.  Neither  of  these  papers  separately,  nor 
both  together,  made  the  payment  of  interest  conditional  upon 
the  removal  of  the  judgment.  The  payment  was  to  be  made 
absolutely,  and,  at  all  events,  at  an  early  period.  The  re- 
moval of  the  judgment  remained  optional  until  a  later  period. 
The  defendant's  debt  was  certain  to  fall  due  on  the  27th 
December.  It  was  not  certain  that  the  debt  of  the  plaint- 
iffs (the  amount  of  the  judgment  in  default  of  its  removal) 
would  ever  be  due,  and  if  it  should  ever  become  due,  that 
event  could  by  no  possibility  occur  before  the  first  of  Febru- 
ary ;  and,  in  point  of  fact,  it  never  did  fall  due  at  all — ^the 
judgment  having  been  removed  on  31st  December,  a  month 
before  the  option  expired.  Of  course,  if  the  payment  of  in- 
terest was  not  dependent  upon  the  removal  of  the  judgment, 
the  plaintiffs  were  not  bound  to  give  notice  of  the  removal  in 
order  to  entitle  them  to  payment. 

II.  By  the  non-payment  of  the  interest  within  twenty  days 
after  it  fell  due,  the  whole  amount  of  principal  became  dua 
If  the  plaintiffs  and  the  defendant  had  the  right  to  buy  and 
sell  the  land,  they  had  the  corresponding  right  to  determine 
the  time  of  payment,  or  the  duration  of  credit.  They  had 
the  right  to  make  that  term  either  absolute  or  dependent  on 
conditions,  or  make  it  absolute  for  a  certain  period  and  con* 
ditional  for  a  certain  other  period  beyond,  or  make  it  four 
years,  with  a  proviso  that  on  the  sooner  happening  of  any 
specified  event,  the  credit  should  terminate.  What  that  event 
should  be,  was  just  as  much  within  their  jurisdiction  as  the 
amount  of  price,  or  any  other  act  of  free  agency.  It  may  be 
selected  by  reason  or  by  caprice.  If  they  had  the  capacity 
to  contract  at  all,  they  had  the  capacity  of  making  the  time 
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of  the  final  perforznanoe  of  the  contract  depend  upon  the 
omission  to  pay  interest. 

A  principle  which  cannot  be  denied  without  denying  to  men 
who  are  sui  juris  the  right  of  contracting,  does  not  depend 
on  adjudged  cases,  though  adjudged  cases  may  illustrate  it. 
{State  V.  Brad/ordy  4  Taunt.  227.  James  v.  Thomas j  5  B. 
&  Adol  40.  Noyes  v.  Clark,  7  Paige,  179.  Norton  v. 
Wood,  1  Buss  <t  Myl  178.     18   Vesey,  56,  58,  59  and  62. 

14  id.  140.  16  id.  405.  13  id.  433,  &c.  4  How.  Pr.  Bep. 
576.)  Now  thiff  right,  which  the  plaintiffs  and  defendants 
possessed,  they  undoubtedly  meant  to  exercise.  The  provis- 
ion for  the  twenty  days  clause  was  inserted  in  Parfitt's  con- 
tract. When  the  defendant  bought  him  out,  he  had  it  in- 
serted in  his  own.  And  when  that  came  to  be  performed, 
the  clause  was  inserted  in  both  the  bond  and  mortgage,  in 
language  the  most  explicit.  Both  parties  meant  to  agree,  and 
agreed,  that  the  interest  should  be  punctually  paid,  or  that 
the  loan  should  end.  {Hepwell  v.  Knight,  1  Tounge  dk  Coll. 
415.     Haie  v.  Oouverneur,  4  Edw.  Ch.  2(fl.    Dimon  v.  Dunnj 

15  N.  7:  Bep.  498.) 

III.  The  plaintiffs,  in  insisting  on  the  letter,  insist  on  its 
spirit  also.  They  are  not  exacting  a  forfeiture,  but  enforcing 
a  just  contract.  Millions  of  money  are  lent  on  mortgage  in 
iull  reliance  on  punctual  payment  of  interest.  And  it  is 
for  the  good  of  society,  that  when  debtors  fail  to  pay  interest, 
creditors  should  have  the  right  to  terminate  the  loan.  And 
when  debtor  and  creditor  have,  in  just  and  fair  terms,  agreed 
how  far  punctuality  shall  extend  the  loan,  and  how  far  the  want 
of  it  shall  abridge  it,  it  is  for  the  still  greater  good  of  society 
that  the  courts  abstain  alike  from  altering  the  terms  of  the 
contract  and  from  impairing  the  rights  of  parties  under  it. 

lY.  As  to  the  defendant  being  thrown  off  his  guard,  his 
answer  is  not  evidence,  and  there  is  no  proof  on  the  subject 
The  arrangement  about  the  judgment  was  perfectly  plain  and 
simple.  The  plaintiflb  were  to  remove  it  in  90  days  from  the 
2d  of  November,  or  pay  the  amount  of  it  into  his  hands. 
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So,  too,  the  arrangement  about  the  interest  was  perfectly^ 
plain  and  simple.  The  arrangement  was  to  pay  it  in  twenty 
days  after  the  27th  of  December,  or  the  whole  principal  would 
become  due,  and  the  loan  would  terminate.  A  man  who  un- 
derstands any  thing  can  understand  both.  And  there  is 
nothing  in  either  singly,  or  in  both  together,  sufficient  to 
have  thrown  the  defendant  off  his  guard.  If  that  aUegation 
had  not  been  found  in  his  answer,  there  is  nothing  in  any  fact 
proved  which  would  even  surest  the  possibility  of  such  a 
thing. 

if.  Emmetty  for  the  respondent.  I.  The  object  of  the  twenty 
days  clause  was  to  induce  punctuality  in  the  payment  of  the 
interest,  not  to  make  a  new  contract  for  the  payment  of  the 
principal  at  an  earlier  day.  The  punctual  payment  of  the 
interest  was  the  actual  purpose  of  the  condition ;  the  liability 
consequent  on  its  non-performanoe  was  the  mere  accessory. 
The  demand,  therefore,  for  principal,  on  failure  to  pay  the 
interest  within  twenty  days,  is  the  exaction  of  a/or/eiture  or 
penalty:  it  is  not  a  demand  for  the  performance  of  a  con- 
tract. In  all  cases  where  the  payment  of  money  appears  to 
have  been  intended  only  to  secure  the  performance  of  the 
main  object  of  the  agreement,  the  law  views  it  as  a  penalty. 
(Sloman  v.  Walter,  1  Bro.  Ch,  418.  Oraham  v.  Bickham, 
4  Dail.  149.  Merrill  v.  Merrill,  15  Mass.  488.  Skinner  v. 
Dayton,  2  John.  Ch.  R.  535.  Sanders  v.  Pope,  12  Ves.  282. 
Davis  V.  West,  Id.  475.) 

II.  The  twenty  days  clause  is  in  this  respect  within  the  prin- 
ciple that  covenants  to  pay  a  larger  sum  as  liquidated  damn 
ages  on  failure,  &c.  shall  be  held  to  be  merely  penalties.  ^^If 
the  instrument  provides  that  a  larger  sum  shall  be  paid  on 
the  fanure  of  the  party  to  pay  a  less  sum  in  the  manner  pr^ 
scribed,  the  larger  sum  is  a  penalty,  whatever  may  be  the 
language  used  in  describing  it.''  {Per  Sandford,  J,  Beale 
y.  Hayes,  5  Sandf.  640.  2  Parsons  on  Cont.  440,  note,  and 
cases  cited.    Id.  22,  note.) 
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IIL  Courts  will  relieve  even  against  express  covenants, 
where  the  enforcement  would  operate  as  penalties ;  and  where 
they  have  been  introduced  merely  to  make  more  certain  the 
due  performance  of  the  actual  contract  between  the  parties, 
and  are  mere  accessories,  therefore,  to  such  contract;  and 
where  the  thing  claimed  cannot  be  supported  as  an  independ- 
ent covenant,  divested  of  any  operation  as  a  penalty,  relief 
will  always  be  granted  against  its  execution.  (Marquis  of 
Halifax  v.  HigginSy  2  Vern,  134.  HoUis  v.  WysCj  Id,  289. 
Shode  V.  Parker^  Id,  316.  NichoU  v.  Maynardy  3  Atk.  519. 
Bonaface  v.  Bigbot,  3  Burr,  374) 

IV.  The  twenty  days  clause  is  analogous  to  a  clause  for 
re-entry  in  a  lease,  for  non-payment  of  rent.  If  the  tenant, 
at  any  time  before  trial,  pays  or  tenders  all  the  arrears  of  rent, 
with  the  costs,  the  proceedings  in  ejectment  shall  cease.  {Boe 
v.  Davis,  7  Hast,  363.  Downes  v.  Turner,  8alh.  597.  PhUn 
ips  V.  DoolittU,  8  Mod.  345.  Smith  v.  Parks,  10  id.  383. 
2  John.  Oh,  535.) 

y .  The  case  comes  also  within  the  principles  of  equity  on 
which  relief  against  forfeitures  is  granted  as  between  mortgagor 
and  mortgagee.  {See  4  Kent's  Com,  157-162,  and  cases  cited; 
Stortfs  Eq.  Jur,  §§  1313,  14,  16,  21;  also  §§  775,  776,  and 
cases  there  cited.) 

VI.  But  whether  the  twenty  days  clause  be  viewed  in  the 
light  of  a  penalty  or  of  a  strict  contract,  the  peculiar  circum- 
stances of  this  case  entitle  the  defendants  to  relief.  And 
those  circumstances — such  as  the  subject  matter  of  the  con- 
tract, the  situation  of  the  parties,  the  usages  to  which  they 
may  be  understood  to  have  referred,  and  all  other  &cts  and  cir- 
cumstances of  their  conduct — ^may  be  looked  into  and  should 
be  considered.  {Perkins  v.  Lyman,  11  Mass.  Bep.  76,  81.) 
The  contracts  must  be  construed  together.  (2  Pars,  on  Cont. 
15,  note  a,  and  cases  cited) 

YII.  The  plaintiffs,  on  the  2d  November,  1855,  undertook, 
in  writing,  that  within  ninety  days  they  would  do  one  of  tvx^ 
ihings;  either  have  the  lien  of  the  judgment  remolded,  or  de« 
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posit  the  amount  of  it  in  the  defendant's  hands.  This  was  a 
contract  on  their  part  for  the  performance  of  either  alterna- 
tive, of  which  they  reserved  to  themselves  a  space  of  time 
extending  thirty-five  days  beyond  the  day  when  the  interest 
would  become  due  by  the  terms  of  the  bond,  and  fifteen  days 
beyond  the  succeeding  twenty  days.  They  had  the  option 
to  do  either  of  those  things,  and  were  therefore  boimd  to  give 
notice  to  the  defendant  as  to  which  they  elected  to  do ;  or, 
having  actually  elected  to  cancel  the  judgment,  they  were 
bound  to  inform  the  defendant  of  such  election.  "  Where 
any  option  at  all  remains  to  be  exercised  on  the  part  of  the 
plaintiff,  notice  of  his  having  determined  that  option^  ought 
to  be  given,  &c."  {By  Baron  Parke,  in  Vyae  v.  Wakefiddj 
6  Mees,  &  Wels.  442.  S,  (7.,  7  id.  126.  2  Parsons  on  Cont. 
182,  note  5.) 

VIII.  The  canceling  of  the  judgment,  (which  was  their 
election,)  being  an  act  which  they  alone  could  do,  they  were 
bound  to  give  notice  of  it  to  the  defendant,  when  done.  The 
doing  of  it  lay  not  only  within  their  exclusive  power,  but 
within  their  peculiar  knowledge.  It  is  a  general  rule  that 
when  the  happening  of  an  event  which  calls  for  the  perform- 
ance of  a  duty  by  one  party  to  another,  lies  more  properly 
within  the  knowledge  of  the  latter  than  of  the  former,  notice 
from  the  party  having  such  knowledge,  to  the  other,  is  neces- 
sary. (Per  Lord  Ahinger,  in  Vyse  v.  Wakefield,  ut  supra. 
2  Parsons  on  Cont,  183,  note.    2  Saund.  62  a,  note  4.) 

IX.  If  the  plaintiffs'  undertaking  to  cancel  the  judgment 
or  deposit  the  amount  of  it  within  ninety  days,  and  the  de- 
fendant's undertaking  to  pay  interest  on  his  bond,  are  to  be 
viewed  as  independent  covenants ;  neither  being  conditioned 
upon  the  other,  it  makes  the  case  stronger  in  equity  for  the 
defendant.  If  the  ninety  days  had  expired  without  the  lien 
being  removed  or  the  amount  deposited  with  the  defendant, 
and  the  plaintiffs  (refusing  to  do  either,)  had  sued  on  the  bond 
and  mortgage,  no  court,  exercising  equitable  powers,  would 
refuse  to  grant  an  injunction  against  such  suit,  on  a  oom- 
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plaint  by  the  defendant  to  compel  a  specific  performance  of 
the  plaintiffs'  agreement.  The  equit  j  of  the  case  would  neces- 
sarily embrace  the  rights  and  claims  of  both  parties  growing 
out  of  the  same  transaction ;  and  the  fact  that  the  lien  had 
actually  been  removed  before  the  expiration  of  the  ninety 
days,  does  not  weaken  the  defendant's  equity  in  this  case,  be- 
cause the  plaintiffs  kept  him  in  ignorance  of  that  fact.  De 
non  eanstentibua  et  non  apparentibua  eaden^  est  ratio.  Cov- 
enants originally  independent  may  become  dependent  by  the 
acts  of  the  parties  under  them.  {Beecher  v.  Conradt^  3 
Kern,  108.) 

X.  The  case  shows  surprise  and  hardship  on  the  defendant^ 
from  the  course  pursued  by  the  plaintiffs ;  and  on  that  ground 
the  decision  of  the  special  term  should  be  a£Sjrmed. 

Clerke.  J.  This  is  an  action  to  foreclose  a  mortgage  un- 
der the  following  circumstances :— 4n  September,  1855,  the 
plaintiffs  agreed  with  the  defendant  that  they  would  convey 
certain  premises  to  him  on  the  second  of  November  following, 
on  receiving  from  him  five  hundred  dollars,  in  addition  to  fif- 
teen hundred  doUcu's,  which  they  had  already  received  from 
him.  It  was  also  agreed,  that  he  should  give  them  his  bond 
for  four  thousand  dollars — the  remainder  of  the  purchase 
money — to  be  secured  by  a  mortgage  on  the  premises,  payable 
on  the  27th  day  of  June,  1860,  with  interest  payable  half 
yearly.  The  conveyance,  bond  and  mortgage  were  to  bear 
date  27th  of  June,  1855.  The  bond  and  mortgage  contained 
a  clause,  that  should  any  default  be  made  in  the  payment  of 
the  interest,  or  any  part  thereof,  on  any  day  when  the  same 
was  made  payable,  and  should  the  same  remain  unpaid  for 
twenty  days,  that  then  the  principal  sum  ($4000)  should,  at 
the  option  of  the  plaintiffs,  become  payable  immediately  there- 
after. On  the  2d  of  November,  1855,  the  defendant  was 
ready  and  offered  to  perform  the  agreement  on  his  part ;  but 
the  plaintiffs  were  unable  to  give  an  unincumbered  title  to  the 
premises  by  reason  of  a  judgment,  which  had  been  docketed 
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againgt  them  in  July  previous ;  and  which  remained  nncan' 
eeled,  and  waa  a  lien  on*  the  premises.  The  defendant  con-» 
sented,  at  the  solicitation  of  the  plaintiffs,  to  waive  his  right 
to  rescind  the  agreement  and  receive  back  the  $1500,  and  was 
induced  by  them  to  accept  a  conveyance  of  the  premises,  to 
pay  the  additional  $500,  and  to  give  his  bond  and  mortgage 
for  the  $4000,  containing  the  above  mentioned  clause.  He^ 
at  the  same  time,  received  from  them  a  written  agreement^ 
that  they  would,  within  ninety  days^  cause  the  judgment  to 
be  canceled,  or  would  deposit  the  amount  of  said  judgmeift 
in  his  hands,  until  it  should  be  discharged.  This  arrangement 
was  made  on  the  said  2d  day  of  November,  1855.  The  first 
half  year's  interest,  according  to  the  terms  of  the  bond,  be- 
came due  on  the  27th  of  December,  1855  ;  the  plaintifiGs  pro- 
cured the  judgment  against  them  to  be  canceled  on  the  Slst 
of  December,  1855,  but  no  notice  was  given  to  the  defendant 
of  the  cancelment,  nor  had  he  any  knowledge  of  it  until  the 
25th  of  January,  1856.  The  twenty  days  mentioned  in  the 
bond  expired  on  the  17th  of  January,  1866 ;  on  the  24th  of 
January,  the  defendant  was  required  by  the  plaintiffs'  attor- 
neys, without  any  previous  intimation  from  the  plainti£b  or 
any  other  person,  to  pay  the  principal  and  interest  on  his  bond 
and  mortgage.  He,  thereupon,  caused  the  interest  to  the  27th 
of  December,  1855,  with  interest  upon  that  interest  to  date 
of  tender,  to  be  tendered  to  the  plaintiffs  and  their  attorneys. 
The  tender  was  refused ;  and  this  action  was  commenced,  to 
foreclose  the  equity  of  redemption  in  the  premises. 

It  will  be  seen,  from  this  statement,  that  the  defendant  al- 
lowed the  twenty  days  for  payment  of  interest  to  elapse^  un- 
der the  impression  that  the  plaintiffs  had  not  procured  the 
judgment,  which  was  a  lien  on  the  premises,  to  be  canceled. 
When  the  interest  became  due,  on  the  27th  of  December, 
1855,  the  judgment  remained  uncanceled ;  after  it  was  can- 
celed, no  notification  of  it  was  given  to  the  defendant ;  and 
no  demand  of  interest  was  made,  or  the  slightest  intimation 
given,  that  payment  of  it  would  be  required,  according  to  the 
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Btrict  temiB  of  the  bond.  Usually,  when  no  stratagem  is  in- 
tended, the  obligee  calls  or  sends  for  this  interest  But,  the 
plaintiffs  allowed  the  twenty  days  to  elapse  without  uttering 
a  hint ;  when  they  supposed  that  the  default  was  irrevocable, 
and  that  they  were  entitled  to  exact  prompt  payment  of  the 
whole  principal  and  interest;  and  on  failure  of  this,  to  fore- 
close the  defendant's  equity  of  redemption.  Nothing  was  more 
natural,  under  these  circumstances,  than  for  the  defendant  to 
suppose  that  the  plaintiffs  would  not  require  the  payment  of 
the  interest  ($140)  until  the  lien  on  his  property  (for  $518.18) 
shoilld  be  canceled)  and,  I  think,  it  was  contrary  to  all 
equitable  dealing  for  the  plaintiff  to  take  advantage  of 
these  circumstances,  instead  of  apprising  the  defendants  of 
the  cancelment,  and  in  due  time,  before  the  expiration  of  the 
twenty  days,  claiming  the  payment  of  the  interest.  This  was 
oppressive  and  unreasonable  conduct  on  the  part  of  the  plain- 
tiffs ;  and  one  of  the  principal  and  benign  functions  of  a  court 
of  equity  is  to  afford  protection  against  such  conduct,  when  a 
suitor  attempts  to  avail  himself  of  it  by  the  instrumentality 
of  a  strict  legal  right.  And  more  especially  in  a  case  like  the 
present,  when  the  plaintiffs  seek  the  interposition  of  a  court 
of  equity  to  enforce  a  remedy,  under  circumstances  which  no 
court  can  avoid  considering  unconscionable,  it  will  refuse  to 
give  its  aid  and  countenance  for  such  a  purpose. 

If  there  is  any  one  action  more  than  another  pre-eminently 
the  subject  of  jealous  supervision  by  courts  of  equity,  it  is  the 
action  now  imder  consideration.  All  transactions  between 
mortgagor  and  mortgagee,  have  been  always  closely  scrutinized 
by  them ;  and,  when  the  latter  has  taken  advantage  in  any 
way  of  the  former,  or  where  there  has  been  any  detriment  or 
hardship  resulting  from  the  inequality  of  their  relative  posi- 
tions, and  when  there  has  been  a  mistake,  injurious  to  the 
former,  of  which  the  latter  ought  in  conscience  to  have  ap- 
prised him,  a  court  of  equity  so  far  from  lending  its  assistance 
to  consummate  the  wrong,  will  interpose  to  repair  it.  This  is 
not  an  arbitrary  interference  with  the  substantial  and  essentiftl 
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provisionft  of  a  contract ;  it  is  shielding  innocent  or  unfortunate 
persons  against  the  unscrupulous  perversion  of  them ;  it  is  in- 
terposing to  prevent  the  employment  of  legal  forms  for  pur- 
poses, which  legal  forms  were  never  designed  to  promote.  The 
action  to  foreclose  an  equity  of  redemption,  and  indeed  per- 
mitting an  equity  of  redemption  to  exist,  by  courts  of  equity, 
is  a  proof  of  this.  It  was  institnted  for  the  express  purpose 
of  mitigating  the  hardship  of  a  strict  legal  right.  By  the 
terms  of  \he  mortgage,  if  the  day  limited  should  pass  without 
payment  of  the  debt  and  interest,  the  estate,  as  we  all  know, 
would  absolutely  vest  in  the  mortgagee,  to  the  extent  to  which 
it  is  conveyed,  free  from  the  claims  of  the  mortgagor.  Courts 
of  equity,  seeing  that  it  might  perhaps  be  forfeited,  according 
to  the  letter  of  the  instrument,  for  a  sum  equivalent  to  a 
small  portion  of  its  actual  value,  interposed,  and  ordained  that 
the  mortgagor  must  have  a  ftu'ther  opportunity  of  paying 
what  is  due,  and  of  redeeming  the  land.  Now,  this  is  sanc- 
tioned and  regulated  by  statute ;  and  the  mortgagee  so  far 
from  being  entitled  to  the  ownership  of  the  land,  as  provided 
in  the  contract,  is  only  entitled  to  have  it  sold  after  due  no- 
tice, and  a  considerable  lapse  of  time ;  and,  if  it  bring  more 
than  the  debt,  the  mortgagor  is  entitled  to  the  surplus.  If 
the  court,  then,  has  power  to  interpose,  so  as  to  change 
the  whole  character  and  effect  of  the  instrument,  it  assuredly 
has  power  to  mollify  the  effect  of  a  single  clause  of  it,  relating 
to  the  period  limited  for  the  payment  of  interest.  All  that  the 
mortgagee  in  either  case  ought  to  require  is,  that  he  should 
be  secured  against  injury,  and  that  he  should  derive  all  the 
benefit,  that  natural  justice  demands. 

The  judgment  of  the  special  term  should  be  affirmed  with 
costs. 

Dayibs,  J.,  concurred. 

BuTHBRLAND,  J.  (dissenting.)    I  cannot  agree  with  my  as- 
sociates in  their  conclusion  to  affirm  the  judgment  of  the 
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special  term  in  this  case.    I  think  that  judgment  should  be 
reversed  with  costs. 

On  the  2d  day  of  December,  1855,  the  plaintiffs  conveyed 
to  the  defendant,  Smith,  a  certain  lot  of  land  in  the  city  of 
New  York,  for  the  consideration  of  six  thousand  dollars,  and 
at  the  same  time  Smith  executed  to  the  plaintiffs  his  bond 
and  a  mortgage  on  said  premises  for  four  thousand  dollars  of 
the  consideration  money.  The  bond  and  mortgage  were  dated 
back,  the  27th  day  of  June,  1855,  for  reasons  stated  in  the 
defendant's  answer,  which  are  admitted  by  the  plaintiffs ;  and 
the  case  stands  precisely  as  if  the  bond  and  mortgage  had  been 
executed  on  the  27th  day  of  June,  1855,  the  day  they  bear 
date.  The  bond  was  conditioned  for  the  payment  of  the  said 
sum  of  four  thousand  dollars,  on  the  27th  day  of  June,  1860, 
with  interest  thereon  half  yearly.  The  condition  of  the  bond 
also  contained  a  special  agreement,  that  in  case  the  interest, 
or  any  part  thereof,  should  not  be  paid  on  the  day  when  the 
same  was  payable,  and  should  remain  unpaid  and  in  arrear 
for  the  space  of  twenty  days,  then  the  principal  sum  of  four 
thousand  dollars,  with  all  arrears  of  interest  thereon,  should, 
at  the  option  of  said  plaintiffs,  become  due  and  payable  im- 
mediately thereafter,  although  the  period  first  above  mentioned 
for  the  payment  of  the  principal  sum  might  not  have  expired. 
On  the  27th  day  of  December,  1855,  one  half  year's  interest 
fell  due.  It  was  not  paid  on  that  day,  and  remained  unpaid 
for  twenty  days  thereafter ;  and  thus  the  principal  as  well  as 
interest  was  due  and  payable  on  the  16th  day  of  January,  1856, 
according  to  the  special  agreement  inserted  in  the  condition  of 
the  bond.  The  mortgage  recites  the  condition  of  the  bond,  in- 
cluding the  special  clause  or  agreement  by  which  the  whole 
principal  was  to  be  due  and  payable,  in  case  the  interest  remain- 
ed due  for  twenty  days ;  and  was  given  to  secure  the  payment  of 
the  bond.  On  the  22d  day  of  January,  1856,  the  plaintifib'  at- 
torneys notified  the  defendant,  that  the  bond  and  mortgage 
had  been  placed  in  their  hands  for  collection,  and  that  the 
same  had  by  the  terms  thereof  become  due  and  payable.     This 
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suit  was  commenced  on  the  4th  day  of  February,  1856,  to 
foreclose  the  mortgage,  the  plaintiffs  claiming  that  the  prin-- 
cipal  as  well  as  interest  was  due  and  payable.  On  die  25th 
day  of  January,  1856,  the  defendant  offered  to  the  plaintiffis' 
attorneys  the  half  year's  interest,  which  fell  due  on  the  27th. 
day  of  December,  1855,  with  interest  on  the  interest,  and  to 
stipulate  in  writing  to  pay  the  costs  of  the  plaintiffs  in  this 
action,  on  their  being  adjusted.  This  offer  was  declined.  On 
the  third  day  of  November,  1855,  the  plaintiffs  were  unable 
to  give  an  unincumbered  title  to  the  premises,  by  reason  of 
a  judgment  for  $518.18,  which  had  been  recovered  against 
them  in  July  previous,  and  which  was  a  lien  on  the  premises. 
But  the  defendant,  at  the  request  of  the  plaintiffs,  consented 
to  accept  and  did  accept  the  deed,  and  execute  the  bond  and 
mortgage,  on  the  plaintiffs  executing  to  him  a  written  agree- 
ment, that  they  would  within  ninety  days  from  that  time, 
caiise  said  judgment  to  be  canceled  or  removed,  so  that  the 
same  should  cease  to  be  a  lien,  or  deposit  the  amount  of  the 
judgment  in  the  hands  of  the  defendant,  to  be  held  until  such 
judgment  should  be  discharged.  The  judgment  was  canceled 
on  the  Slst  day  of  December,  1855,  but  the  defendant  re- 
ceived no  notice  thereof,  nor  had  he  any  knowledge  of  such 
cancelment,  until  the  25th  day  of  January,  1856.  On  these 
facts,  the  defendant  having  paid  into  court  the  interest  due 
on  the  27  th  day  of  December,  and  the  interest  thereon,  the 
judgment  of  the  special  term  was,  that  the  complaint  should 
be  dismissed. 

Now  there  not  being  in  this  case  a  pretense  of  any  surprise,, 
mistake  or  fraud  in  the  execution  of  the  papers  or  agreements^ 
out  of  which  the  rights  of  the  parties  arise,  I  do  not  see  how 
the  judgment  of  the  special  term  can  be  sustained,  without 
setting  aside  the  agreement  which  the  parties  themselves 
made,  and  making  a  new  one  for  them.  The  plaintiffs  having* 
the  right  of  disposing  of  their  property,  the  principle  is  clear,, 
that  they  had  the  right  of  disposing  of  it  on  such  terms  as 
ihey  thought  proper  to  fix,  provided  they  were  not  iQ^al,  or 
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80  unreasonable  that  the  law  would  presume  them  void.  (Boe 
V.  OcUUers,  2  T,  B,  133.)  Was  the  agreement  of  the  defend- 
ant, that  if  the  interest  remained  unpaid  for  20  days,  then  the 
whole  principal  sum  should  be  due  and  payable,  illegal,  or  so 
unreasonable  that  the  law  pronounced  it  void  ?  It  was  neither 
illegal  nor  unreasonable.  Why  then  should  it  not  be  enforced  ? 
If  public  policy,  not  declared  either  by  the  common  law  or  by 
statute,  is  a  l^itimate  principle,  upon  which  either  courts  of 
law  or  of  equity,  can  declare  contracts  between  individuals 
void,  (which  I  do  not  admit,)  what  has  public  policy  to  do 
with  the  time  or  the  contingency  at  which  or  upon  which,  a 
simple  contract  debt  shall  become  due  or  payable  ?  It  is  the 
policy  of  the  law  and  of  the  public,  that  individuals  should 
be  left  to  make  their  own  bargains  and  regulate  their  own 
affairs,  except  as  restrained  by  law,  or  their  public  duties. 
Admitting  that  there  are  certain  cases,  in  which  a  court  of 
equity  will  relieve  from  a  forfeiture,  upon  what  principle  is  it 
said,  that  the  plaintiffs  in  this  action  seek  to  enforce  a  forfeit- 
ure ?  They  seek  to  foreclose  their  mortgage  because  they  say 
it  is  due.  If  it  is  due,  it  is  a  common  case  of  foreclosure ; 
and  the  foreclosure  of  this  mortgage  is  no  more  the  enforce- 
ment of  a  forfeiture,  than  any  other  case  of  foreclosure. 

Is  the  mortgage  due  ?  It  is,  if  the  defendant's  express 
agreement  is  valid,  and  is  to  be  enforced.  Is  the  enforcement 
of  it,  the  enforcement  of  a  forfeiture  ?  If  enforced,  what  will 
the  defendant  have  to  pay  ?  The  principal  and  interest.  If 
not  enforced,  and  the  defendant  is  relieved  from  his  own  de- 
fault, what  will  he  have  to  pay  in  1860,  when  the  mortgage 
becomes  due,  without  reference  to  the  special  interest  clause  ? 
Principal  and  interest,  anid  nothing  more.  How  can  the  en- 
forcement of  the  payment  of  a  debt,  with  the  legal  interest 
and  nothing  more,  be  called  the  enforcement  of  a  forfeiture  ? 
What  would  the  defendant  have  forfeited,  by  paying  his  debt 
with  interest  in  1856,  rather  than  in  1860  with  interest ;  the 
rate  of  interest  being  fixed  by  law ;  he  paying  the  same  rate 
in  either  case?    Had  money  cheapened^  and  the  defendant 
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been  able  to  procure  the  principal  at  five  i)er  cent,  and  pay  off 
the  mortgage  in  1856,  he  certainly  would  not  have  complained, 
nor  called  his  payment  then  a  forfeiture.  As  he  agreed  to  pay 
seven  per  cent — the  lawful  interest — ^how  could  the  payment 
of  the  mortgage,  with  seven  per  cent,  in  1856,  be  called  a  for- 
feiture? I  can  see  no  reason  for  calling  this  foreclosure  the 
enforcement  of  a  forfeiture.  The  plaintiffs  ask  for  no  more 
than  they  bargained  for ;  and  the  defendant  could  not  have 
been  compelled  to  pay  any  more  than  he  agreed  to  pay.  The 
parties  agreed,  that  in  default  of  the  payment  of  the  interest 
for  a  certain  number  of  days,  the  whole  principal  should  be 
due  and  payable  sooner  than  it  otherwise  would.  It  was  law- 
ful for  them  so  to  agree,  and  if  the  default  happened — ^if  the 
contingency  occurred — the  principal  thereupon  became  due 
and  payable,  by  the  agreement  of  the  parties,  in  1856,  as  it 
would  have  done  in  1860,  without  such  special  agreement. 
What  more  is  there  in  this  case  ?  Was  it  the  plaintiflGs'  fault, 
or  owing  to  their  laches,  that  the  defendant  did  not  pay  the 
interest  within  the  twenty  days  ?  What  equity  has  the  de- 
fendant, what  grounds  for  relief,  growing  out  of  the  plaintiffs' 
agreement  to  discharge  the  judgment,  which  was  a  lien  on 
the  mortgaged  premises,  executed  at  the  same  time  the  bond 
and  mortgage  were  executed  ?  The  plaintiffs,  by  their  agree- 
ment, agreed  to  cancel  the  judgment,  or  to  deposit  the  amount 
thereof  in  the  hands  of  the  defendant  within  ninety  days ; 
say,  on  or  before  the  first  day  of  February,  1856.  The  defend- 
ant, by  his  bond  or  agreement,  executed  at  the  same  time, 
agreed  to  pay  one  half  year's  interest  on  the  $4000,  to  the 
plaintiffs,  on  the  27th  day  of  December,  1855.  How  can  the 
defendant  say  that  his  payment  of  the  interest  on  the  27th  of 
December,  1855,  was  dependent  on  the  plaintiff's  dischai^ng 
or  depositing  in  his  hands  the  amount  of  the  judgment  on  the 
1st  of  February,  1856 — ^more  than  a  month  after  the  interest 
became  due  ?  Did  the  plaintiff's  agreement  to  discharge  the 
ju4gmeQt  withii^  thre§  pioi^ths,  revoke  the  defendant's  agree- 
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ment  to  pay  the  interest  within  two  months  ?  The  parties 
must  be  presumed  to  have  known  and  understood  what  thej 
mutually  agreed  to,  and  to  have  intended  then  to  fulfill  their 
respective  agreements. 

The  agreements  were  in  no  way  dependent  upon  each  other. 
The  defendant's  undertaking  to  pay  the  interest  was  not 
upon  condition  that  the  plaintiffs  should  remove  tha  lien  of 
the  judgment. 

To  permit  the  defendant  to  set  up  in  this  action,  in  bar  of 
the  plaintiff's  right  of  foreclosure,  the  want  of  notice  that  the 
judgment  had  been  canceled  before  the  twenty  days  expired, 
is  in  effect  to  make  a  new  contract  between  the  parties,  and 
by  it  to  take  away  the  plaintiff's  rights,  under  the  agreemetits 
actually  made  by  the  parties  themselves.  The  judgment  was 
in  fact  canceled  or  removed  on  the  Slst  day  of  December,  1855. 
Neither  the  plaintiff's  written  agreement,  nor  any  principle  of 
equity  or  fair  dealing,  outside  of  it,  that  I  can  see,  called  upon 
the  plaintiffs  to  notify  the  defendant  that  the  judgment  had 
been  canceled,  as  a  condition  of  their  right  to  exact  from  the 
defendant  the  fulfillment  of  his  agreement.  The  defendant 
had  no  right  to  expect,  or  to  wait  for  such  notice  before  he 
paid  the  interest.  If  he  had  gone  and  paid  the  interest  at  any 
time  within  the  twenty  days,  it  would  have  been  natural  for 
him  to  have  asked  whether  the  judgment  had  been  canceled, 
and  he  then  would  probably  have  been  informed  that  it  had. 

If  the  plaintiffs  had  not  removed  the  lien  of  the  judgment, 
or  deposited  the  amount  thereof  with  the  defendant,  within 
the  ninety  days  as  agreed,  then  the  amount  of  the  same  should 
have  been  deducted  from  the  mortgage ;  but  I  cannot  see  how 
a  breach  of  the  plaintiff's  j^reement,  on  the  1st  of  February, 
could  have  justified  a  breach  of  the  defendant's  agreement  on 
the  27th  of  December  previous,  and  the  continuous  default 
of  the  defendant,  for  twenty  days  thereafter. 

Outside  of  the  agreement  I  do  not  find  an  act  or  a  declara- 
tion of  the  plaintiffs  to  mislead  the  defendant,  and  estop  them 
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from  enforcing  their  rights  under  the  written  contracts.    I 

think,  therefore,  the  judgment  of  the  special  term  should  he 

reversed,  with  costs. 

Judgment  affirmed. 

[Xbw  York  Generaz.  Terx,  I'ebroarj  1, 1S58.    Danes,  CUrhe  and  Sutk- 
9rlandj  Justices.] 


EUSB  V8.  The  MuftJAL  BENtit'IT  LiFfi  InSUKAKCE  COMPANt. 

The  plaintiff  insured  the  life  of  B.  in  the  defendants*  company,  in  the  sum  of 
|2000,  for  the  term  of  life,  agreeing  to  pay  an  annual  premium  of  |97.40, 
on  or  before  the  lOth  day  of  April  in  every  year.  And  it  was  provided  in 
the  policy  that  in  case  the  plaintiff  should  not  pay  the  premium  on  or  be- 
fore that  day,  the  company  should  not  be  liable  to  pay  the  stifn  insured,  and  tha 
policy  should  cease  and  determine.  On  the  plaintiff's  niaking  applicatioo 
for  insurance,  the  defendants'  agent  handed  to  him  a  pamphlet  issued  by 
the  company,  entitled  "  Pro8X>ectU8"  &c.  which  contained  these  clauses : 
"  Every  precaution  is  taken  to  J)revent  a  forfeiture  of  ffolicy.  A  party  neg- 
lecting to  settle  his  annual  premium  within  thirty  days  after  it  is  due,  &4X 
forfeits  the  interest  he  has  in  the  policy."  The  premium  for  the  second 
year  was  not  paid  on  the  10th  day  of  April.  B.  died  on  the  14th  of  that 
month.  After  the  defendants'  agent  had  heard  of  B's  illness,  and  on  the 
18th  of  April,  the  plaintiff  tendered  to  the  agent  the  premium,  which  tho 
latter  refused  to  receive.  Held  that  the  prospectus  isStied  by  the  company 
was  to  be  regarded  as  a  waiver  of  the  forfeiture  incurred  by  the  non-pay- 
ment of  the  premium  on  the  10th  of  April ;  and  that  the  defendants,  after 
having  by  such  prospectus  induced  the  plaintiff  to  omit  the  payment  when 
due.  and  to  rest  upon  the  assurance  contained  in  the  prospectus,  of  a  Air- 
ther  credit  of  80  days,  could  not  be  allows  to  insist  upon  the  forfeiture  as 
a  defense,  in  an  action  upon  the  policy. 

Held  also,  that  whether  the  prospectus  was  held  to  be  a  waiver  of  the  forfeit- 
ure, or  to  estop  the  defendants  from  insisting  on  it,  was  immaterial ;  that  in 
either  view  they  had  no  defense  to  the  suit,  and  the  plaintiff  having  tendered 
the  second  year's  premium  within  the  80  days,  was  entitled  tto  recover. 

Hdd,  futihe^'f  that  the  plaintiff's  application  for  the  insurance,  which  was 
accepted  by  the  defendants,  and  in  which  the  plaintiff  stated  that  he  had 
an  interest  in  the  life  of  B.  to  the  full  amount  of  $2000,  was  sufficient  proof 
of  such  interest,  as  between  the  parties,  if  any  proof  of  interest  was  ne- 
cessary. 
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APPEAL  from  a  judgment  recovered  at  a  special  term. 
The  complaint  averred  that  the  defendants  were  duly 
incorporated  and  organized  as  a  corporation  in  1845.  That 
on  the  15th  of  July,  1846,  at  Columbus,  in  Georgia,  they 
made  a  policy  of  insurance  to  the  plaintiff,  on  the  life  of  Ira 
D.  Bugbee,  of  Florida,  for  the  term  of  his  life,  and  for  the 
sum  of  $2000,  for  the  sole  use  of  the  plaintiff.  That  the 
premium  was  paid,  and  the  policy  delivered  to  him  on  said 
15th  July.  That  Bugbee  died  on  14th  April,  1847,  and  due 
notice  was  given  to  the  defendants.  The  plaintiff  pra3r8  judg- 
ment for  02000,  and  interest  from  14th  April,  1847.  The 
answer  averred  that  the  policy  was  on  the  condition  that  the 
premium  should  be  paid  on  or  before  the  10th  of  April  in  each 
year.  That  the  premium  for  the  second  year  was  not  paid  on 
the  10th  rf  April,  1847.  That  Bugbee  died  after  such  10th 
April,  1847.  Wherefore,  the  defendants  denied  their  liability. 
On  the  trial  the  policy  was  read  in  evidence*  It  contained  no 
date,  except  that  it  purported  to  be  "  countersigned  at  Co- 
lumbus, the  15th  day  of  July,  1846,"  and  was  indorsed  by 
the  defendants,  "  dated  10th  April,  1846."  It  was  proved 
that  Charles  Mygatt  was  the  defendants'  agent  at  Columbus, 
Georgia,  in  1846  and  part  of  1847.  That  the  application  for 
the  insurance  was  made  to  Mygatt,  in  Columbus,  in  April  or 
May,  1846,  and  by  him  transmitted  to  the  defendants,  in 
New  York,  in  July,  1856.  That  in  July,  1846,  Mygatt  re- 
ceived the  policy  from  the  defendants,  and  delivered  it  to  the 
plaintiff,  who  then  settled  with  him  the  year's  jM'emium,  $97.40. 
That  Bugbee  died  on  or  about  13th  April,  1847 ;  and  after 
Mygatt  had  heard  of  his  death,  and  on  said  13th  April,  1847, 
the  plaintiff  tendered  tc  him  the  secotid  year's  premium,  which 
he  refused  to  receive.  That  when  the  plaintiff  made  his  ap- 
plication for  the  insurance,  in  April,  1846,  Mygatt,  the  agent, 
handed  to  him  a  pamphlet  issued  by  the  defendants,  entitled 
"  Prospectus,"  &c.  which  contained  these  clauses : 

^'20th.  Every  precaution  is  taken  to  prevent  a  forfeiture  of 
policy."  .     . 
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^'A  party  neglecting  to  settle  his  annual  premium  within 
thirty  days  after  it  is  due,  &c.  forfeits  the  interest  he  has  in 
the  policy."  Which  "Prospectus"  was  read  in  evidence. 
The  plaintiff  also  gave  in  evidence  another  pamphlet  entitled 
"Prospectus"  &c.,  issued  by  the  defendants  after  the  death 
of  Bugbee,  which  contained  this  additional  clause:  "If  the 
annual  premium  is  paid  within  the  thirty  days  mentioned 
above,  (the  party  being  in  sound  hiealth,)  the  policy  will  be 
renewed  by  the  company  without  extra  chai^ge."  And  omitted 
the  clause  about  preventing  forfeitures  of  policy.  The  de- 
fendants gave  in  evidence  the  application  for  the  insurance, 
signed  by  the  plaintiff,  which  contained  these  averments,  viz : 
"  I  have  an  interest  in  the  life  of  the  said  J.  D.  Bugbee  to  the  ftill 
amount  of  the  said  sum  of  $2000,  and  I  hereby  agree  that 
this  declaration  shall  be  the  basis  of  the  contract  between  my- 
self and  the  said  company,"  &c.  The  defendants  abo  gave 
in  evidence  the  laws  of  Georgia  and  of  New  Jersey  against 
gaming.  The  defendants,  on  these  facts,  insisted — 1.  That  by 
omitting  io  pay  the  premium  on  the  day  mentioned  in  the 
poJicy  it  was  foifeited,  and  that  the  prospectus  could  not  alter 
the  policy.  2.  That  there  was  no  proof  or  allegation  of  inter- 
est. 3.  That  there  was  a  variance  between  the  pleadings  and 
proof,  in  this,  that  it  was  averred  that  the  insurance  was  for 
one  year  from  15th  July,  1846,  while  the  proof  was  that  it 
was  from  10th  April,  1846.  The  judgment  was  for  the 
plaintiff  for  $3583.30  principal,  interest  and  costs.  The  de- 
fendants appealed  to  the  general  term. 

A.  C.  Bradley y  for  the  appellants. 

J,  W.  Edmonds^  for  the  respondent 

By  the  Court,  Sutherland,  J.  The  policy  or  contract  of 
insurance  in  this  case  was  not  a  contract  firom  year  to  year, 
dependent  for  its  continuance  upon  the  payment  of  the  pre- 
mium on  or  before  the  10th  day  of  April  in  each  year ;  bat  it 
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'was  an  assurance  of  the  life  of  Ira  27.  Bughee  for  the  term 
of  life^  for  the  sole  use  of  the  plaintiff,  subject  to  be  defeated 
by  the  non-pa3rment  of  the  annual  premium  on  any  10th  day 
of  April.  The  words  of  the  policy  are,  that  the  defendants, 
'^  in  consideration  of  the  sum  of  ninety-seven  dollars  and  forty 
cents  to  them  in  hand  paid,  by  John  C.  Ruse,  and  of  the  an- 
nual premium  of  ninety-seven  dollars  and  forty  cents  to  be 
paid  on  or  before  the  10th  day  of  April,  in  every  year  during 
the  continuance  of  this  policy,  do  assure  the  life  of  Ira  D. 
Bugbee,  of  Apalachicola,  in  the  county  of  Franklin,  state  of 
Florida,  in  the  amount  of  two  thousand  dollars,  for  the  term 
of  life,  for  the  sole  use  of  said  John  C.  Ruse."  In  a  subse- 
quent part  of  the  policy,  it  was  agreed  and  provided,  that 
'^  in  case  the  said  John  C.  Ruse  shall  not  pay  the  said  annual 
premium  on  or  before  the  several  days  hereinbefore  mentioned 
for  the  payment  thereof,  then,  and  in  every  such  case,  the 
said  company  shall  not  be  liable  to  the  payment  of  the  sum 
or  any  part  thereof;  and  this  policy  shall  cease  and  determ- 
ine." The  policy  is  without  date ;  but  was  countersigned  by 
the  defendants'  agent,  at  Columbus,  Georgia,  on  the  15th 
day  of  July,  1846,  and  delivered  by  him  to  the  plaintiff,  on 
or  about  that  day ;  the  plaintiff,  at  or  about  the  time  of  the 
delivery,  paying  to  the  agent  $97.40,  one  year's  premium. 
When  the  plaintiff  made  his  application  for  the  insurance,  in 
April,  1846^  the  defendants'  agent  handed  to  him  a  pamphlet 
issued  by  the  defendants,  entitled  ''  Prospectus,"  &c.  which 
contained  these  clauses : 

^'20th.  Eyery  precaution  is  taken  to  prevent  a  forfeiture 
of  policy." 

''A  party  neglecting  to  settle  his  annual  premium  within 
thirty  days  after  it  is  d^e,  &c.  forfeits  the  interest  he  has  in 
the  policy." 

The  premium  for  the  second  year  was  not  paid  on  the  10th 
day  of  April,  1847.  Bugbee  died  on  the  14th  day  of  April^ 
1847,  and  due  notice  of  his  death  was  given  to  the  defendants. 
After  the  defendants'  agjsnt  had  heard  of  Bugbee's  illness^ 
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and  on  the  13th  day  of  April,  1847,  the  plaintiff  tendered  to 
the  agent  the  second  year's  premium,  which  the  agent  refused 
to  receive.  The  plaintiff  brings  this  suit  to  recover  two 
thousand  dollars,  the  amount  for  which  the  life  was  insured 
and  interest. 

The  defendants  insist  on  the  fact,  that  the  second  year's 
premium  was  not  paid  on  or  before  the  10th  day  of  April^ 
according  to  the  terms  of  the  policy,  as  a  defense. 

The  question  in  the  case,  we  think,  is,  admitting,  according 
to  the  terms  of  the  policy  itself,  such  default  in  the  payment 
of  the  premium  to  be  a  good  defense  to  the  plaintiff's  claim ; 
whether  the  defendants  are  not  estopped  by  their  own  act  and 
declaration — their  "Prospectus"— from  setting  up  and  insist^ 
ing  upon  such  default,  as  against  the  plaintiff's  claim.  We 
think  they  are  so  estopped.  The  policy  is  one  entire  contract 
of  insurance,  not  from  year  to  year,  as  the  premiums  should 
be  paid,  but  for  the  whole  term  of  the  life  of  Bugbee,  on  con-' 
dition,  that  if  the  annual  premium  was  not  paid  on  the  10th 
of  April,  the  policy  should  cease  and  be  void.  The  question 
is  not,  therefore,  as  the  counsel  of  the  defendants,  on  the  ar-< 
gument,  seemed  to  suppose,  whether  the  "Prospectus"  issued 
by  the  company,  substantially  declaring  that  the  plaintiff 
should  have  thirty  days  after  the  10th  of  April  within  which 
to  pay  the  premium,  without  incurring  a  forfeiture,  could  or 
did  operate  as  a  continuance  of  the  policy  after  the  10th  of 
April;  but  the  question  is  in  this  case,  whether  the  "Pro- 
spectus "  may  not  be  looked  upon  as  a  waiver  of  the  forfeit- 
ure by  the  defendants,  or  whether  they  can  now  set  up  the 
condition  of  forfeiture  in  the  policy  against  their  own  written 
declaration  to  the  plaintiff,  with  reference  to  which  it  ia  to  be 
presumed  the  plaintiff  accepted  the  policy  and  neglected  to 
pay  the  annual  premium  punctually  on  the  10th  of  April, 
1847.  If  the  defendants,  by  their  "Prospectus,"  induced  the 
plaintiff  to  act  as  he  did,  and  rest  upon  its  assurance  of  a 
credit  of  thirty  days  from  and  after  the  10th  of  Aprils  for  the 
payment  of  the  premium,  then  the  forfeiture  was  oaiised  bjr 
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their  own  act ;  and  it  oertainlj  would  not  be  right  or  legal  to 
permit  them  to  take  advantage  of  a  forfeiture  which  they 
were  the  cause  o£  It  is  quite  immaterial,  whether  the  '' Pro- 
spectus" of  the  company  is  held  to  be  a  waiver  of  the  forfdt- 
ure,  or  to  estop  them  frcmi  insisting  upon  it  in  this  case ;  in 
either  view  they  have  no  defense ;  and  the  plaintiff  having 
tendered  the  second  year's  premium,  within  the  thirty  days, 
is  entitled  to  recover. 

An  estoppel  is  where  one  having  williully,  by  act  or  words, 
induced  another  to  act  in  a  particular  way,  is  not  permitted 
by  the  law  to  gainsay  such  act  or  words,  to  the  injury  of  Budi 
other,  even  by  speaking  the  truth. 

Upon  the  question  of  the  defendants'  right  to  insist  upon 
a  forfeiture  of  the  plaintiff's  interest  in  the  policy  in  this  case, 
the  case  of  Buckbee  v.  The  United  States  Ins.  Co.,  (18  BotIk 
541,)  appears  to  be  in  point  against  such  right,  and  the 
general  principles  of  justice  upon  which  estoppels  are  permit- 
ted to  operate,  certainly  justify  their  application  in  this  case. 

Ab  to  the  other  point  raised  by  the  defendants,  that  there 
was  no  proof  that  the  [daintiff  had  an  insuraUe  interest  in 
tiie  life  of  Bugbee,  we  think  that  the  plaintiff's  application 
in  writing  for  the  insurance,  which  was  accepted  by  the  d^ 
fendants,  and  in  which  the  plaintiff  stated  that  he  had  an  vo^ 
terpst  in  the  life  of  Bugbee  to  the  full  amount  of  the  sum  of 
$2000,  sufficient  proof  of  such  interest  as  between  the  parties, 
if  any  proof  of  interest  was  necessary. 

The  judgment  appealed  firom  must  be  affinnsd  with  costs. 


{Haw  Tmbk  OtfBBAii  Tiax,  FetNtasiy  1, 18S8.   Jkmn^  CMbsnd  JmA* 
mkmd,  JnsUoeB.] 
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A  threat  by  a  debtor,  when  proposins;  a  compromise  with  creditors,  that  if 
they  do  not  accept  one-third  of  their  debt,  he  will  make  an  assignment  of 
his  property,  and  such  creditors  will  not  get  any  thing — that  he  will  pat  his 
property  out  of  his  hands — is  not  necessarily  a  threat  to  make  ^firaudidemi 
disposition  of  his  property,  so  as  to  authorize  the  issuing  of  an  attacbmeni. 

In  the  absence  of  any  proof  of  a  fraudulent  intent,  derived  fh>m  contempora- 
neous or  subsequent  acts,  the  declaration  will  be  construed  as  referring  to 
a  leged  disposition  of  the  debtor's  property. 

APPEAL  irom  an  order  made  at  a  special  term,  denying  a 
motion  to  vacate  an  attachment.  The  affidavit  of  the 
plaintiff  Wilson,  upon  which  the  attachment  was  granted, 
stated  the  indebtedness  of  the  defendant  to  him,  upon  several 
promissory  notes,  and  for  goods  sold  and  delivered;  and 
alleged  that  on  the  19th  of  December,  1857,  the  deponent 
called  upon  the  defendant,  at  the  city  of  New  York,  for  pay- 
ment ;  that  the  defendant  said  he  would  not  pay  the  same; 
that  he  wished  to  make  a  compromise  with  his  creditors  at 
33^  per  cent  on  the  dollar,  with  the  exception  of  confidential 
debts,  and  that  if  the  deponent  did  not  agree  to  take  this, 
^'he  would  go  home  and  make  an  assignment  of  his  property, 
and  that  the  plaintiffs  would  not  get  any  thing  of  their  said 
claims,  and  that  he  would  put  his  property  out  of  his  hands 
sooner  than  pay  them  more  than  33^  per  cent  of  the  amount 
of  his  debts ;"  and  upon  the  deponent's  firm  refusing  to  take 
less  than  the  amount  of  their  claim,  the  defendant  declared 
"  he  would  go  home  and  put  his  property  out  of  his  hands ;" 
which  the  deponent  verily  believed  the  defendant  was  about 
to  do,  in  order  to  deiraud  his  creditors  and  the  plaintiffs  in 
this  action.  The  facts  stated  in  Wilson's  affidavit  were  de» 
nied  by  the  defendant. 

John  Foot  J  for  the  appellant 

ft 

Job,  T.  Brady ^  for  the  plaintiffs. 


KEW  YORK— FEBRUARY,  1858.  56$ 

Wilton  V.  Britton. 

Sy  the  Courtj  Clerke,  J.  I  do  not  find,  even  in  the  affi- 
davit presented  on  behalf  of  the  plaintiffs^  any  thing  to  con- 
vince me  that  the  defendant,  in  his  conversation  with  the 
plaintiffs,  on  the  occasion  referred  to  in  the  plaintiflb'  first 
affidavit,  intimated  any  thing  more  than  that  he  intended  to 
make  an  assignment.  If  his  declaration  admits  of  this  con- 
struction, merely,  why  should  we  infer  that  be  intehded  fraud. 
This  would  be  contrary  to  the  benign  principle  that  we  are 
not  to  presume  wrong  until  wrong  is  plainly  indicated.  Of 
course  we  are  not  obliged  to  confine  our  interpretation  to 
mere  words ;  but  if  we  seek  for  his  intent  from  any  other 
source,  it  must  be  to  give  effect  to  his  words.  In  this  case 
the  defendant's  conduct  by  no  means  corresponds  with  the 
construction  given  to  his  conversation^  referred  to  in  the 
plaintiffs'  affidavit.  He  attempted  ho  fraudulent  disposition 
of  his  property ;  but,  subsequently,  made  a  legal  and  valid 
assignment  of  his  property  for  the  benefit  of  his  creditors. 
Does  his  language,  set  forth  in  the  plaintiffs'  affidavit,  even 
supposing  it  to  be  reported  correctly,  fairly  import  any  thing 
more  than  this  ?  '*  He  would  go  home  and  make  an  assign- 
ment of  his  property,  and  that  the  plaintiffs  would  not  get 
any  thing  of  their  claims.  He  would  put  his  property  out 
of  his  hands."  He  stated  how  this  was  to  be  done— by  mak- 
ing an  assignment.  This  was  no  threat  to  make  a  fraudulent 
disposition  of  his  property.  On  the  contrary,  it  was  a  per- 
fectly legal  disposition  of  it — a  disposition  of  it,  also,  entirely 
consistent  with  the  fact  that  the  result  would  be  that  the 
plaintiffs  would  not  get  any  thing  of  their  claims.  For  he 
may  give  preferences,  which  the  law  also  allows ;  and  by  pro- 
viding full  payment  to  some  creditors,  nothing  may  be  left 
out  of  the  assets  for  others.  We  cannot,  therefore,  I  think, 
sustain  this  attachment  without  presuming  an  evil  intent, 
when  the  words  employed  admit  of  a  diffel^nt  construction, 
and  when  no  contemporaneous  or  subsequent  acts  are  shown 
to  give  any  other  signification  to  them.  The  defendant,  prob- 
ably, meant  by  an  emphatic  representation  of  the  course  which 
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he  intended  to  pnrgne,  to  induce  the  plaintiffi,  and  liis  oitief 
creditors,  to  compromise  their  claims,  and  to  sare  him  the  ne* 
eessity  of  maUng  an  assignment.  But  however  strenuously 
he  might  hate  urged  this  Upon  their  attention,  it  amounted 
to  nothing  more  than  that  he  was  determined,  if  thej  did 
not  compromise,  to  make  an  assignment.  This  was  the  whole 
mhstance  of  it ;  and  we  cannot  pronounce  this  to  he  a  threat 
to  make  a  fraudulent  disposition  of  his  property ;  unless  we 
are  prepared  to  stigmatise  that  as  firaHdulent  which  the  law 
expressly  sanctions.  HaTing  arrived  at  this  conclusion,  it  is 
unnecessary  to  consider  the  l^al  queition  submitted  by  the 
defendant's  counsel 
The  order  appealed  fMn  should  he  retersed,  with  costs. 

[Niw  ToBK  Gbhbeal  Term,  February  1, 1868.    Daf0ie9^  CUrhi  and  SvA' 
ifland,  Jnsticee,] 


MxDBtTRT  and  others  «f&  The  Ifstr  York  asp  Erii  Rul 

BoAD  CoMPAinr. 

When  an  agent  Is  entrusted  with  authoritj,  within  a  prescribed  sphcov  of 
action,  and  is  penmitted,  flroin  day  to  day,  without  any  interference  on  the 
part  of  the  pilnclpal,  lo  exercise  the  authority,  third  partiM  will  not  be 
afibctrd  by  aa  understanding  between  the  principal  and  agent,  that  every 
act  of  the  agent  shall  receire  the  ei:press  approval  of  the  prindpaL 

Where  the  by-laws  of  a  rail  road  company  entrusted  the  general  IVeight  agent 
with  the  power  of  negotiating  contracts  for  the  transportation  of  flight, 
with  the  approtal  of  the  president ;  Jffdd  that  this  restriction  sh<ndd  be 
construed  as  meaning,  subject  to  the  approral  of  the  president,  if  he,  on 
any  occasion,  should  deem  it  proper  to  interpose,  before  the  attempted  exe- 
cution or  performance  of  the  contract  But  that  if  he  did  not  think  fit  to 
Interpose,  and  neglected  to  apprise  the  public  that  every  special  contract 
ftpt  the  transportation  of  freight  must  be  ratified  by  him,  the  company  would 
be  liable  fsr  the  ftilflllment  of  the  contract 

Compensation  for  the  actual  loss  sustained,  Is  the  fundamental  principle  upon 
which  our  law  bases  the  allowance  of  damages.  But  it  will  not  make  such 
allowance  upon  a  calculation  of  speculative  profits ;  nor  will  it  indemniiy 
f9r  temole  or  indirect  losses. 
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ITho  I068  iniisl  bo  tho  natiiral  and  proximate  coDseqaenoe  of  the  act ;  and 
when  this  can  be  ascertained,  withont  uncortainty,  the  principle  of  compen* 
sation  will  be  adopted. 

In  an  action  to  recoTer  damages  for  the  non-performance  of  a  contract  to^ 
traniport  floor  from  one  place  to  another,  and  to  detiv^  the  same  at  the 
latter  place,  on  or  before  a  specified  day,  the  measure  of  damages  is  the 
difference  between  the  contract  price  of  the  flour,  had  it  arrived  at  the  place 
of  delivery  on  the  day  specified,  and  the  price  for  which  it  was  actually  sold . 
In  the  market,  on  its  arrival. 

APPEAL  from  a  judgment  for  $931.39  in  faror  of  the 
plaint^,  entered  upon  the  report  of  Bichard  Goodman, 
Esq.  referee.  The  action  was  for  damages  arising  from  the 
non-performance,  on  the  part  of  the  defendants,  of  an  allied 
contract  to  transport  a  Certain  quantity  of  flour  from  Hor- 
nellsville,  on  their  rail  road,  to  the  city  of  New  York,  and  to 
deliver  the  same  at  the  latter  place,  on  or  before  the  20th 
day  of  February,  1853.  The  defendants  denied  the  contract. 
On  the  trial,  Horatio  Stevens,  a  iritness  for  the  plaintiffs,  tea* 
tified  that  he,  acting  as  their  agent,  made  the  contract  with 
M.  B.  Spaulding,  the  general  freight  agent  of  the  defendants. 
It  was  contended  by  the  defendants  that  Bpaulding  had  no 
authority  to  make  such  a  contract.  The  referee  adopted  as 
the  measure  of  damages,  the  difference  between  the  contract 
price  of  the  flour  (had  it  arrived  on  the  20th  of  February) 
and  the  price  it  was  actually  sold  for,  in  the  market,  on  its 
arriraL  The  defendants  insisted  that  the  amount  of  damages 
could  not  be  greater  than  the  difference  between  the  market 
value  on  the  day  it  ought  to  have  arrived,  and  the  market  value 
on  the  day  when  it  did  arrive. 

A.  C.  Bradley^  for  the  plaintiffs. 
D.  B.  Ikxtony  for  the  defendants. 

By  the  Courtj  Olerkb,  J.  It  may  be  quite  true  that  a 
common  carrier  is  not  liable  on  an  implied  contract  to  de- 
liver goods  at  any  specific  time.    But,  like  any  other  penmi, 
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of  the  Jadj^ment  debtor;  and  the  judgment  canoot  be  impeached  collateral- 
ly  in  an  action  brouirht  by  the  creditor  instituting  the  supplementary  pro- 
ceedings, and  the  receiver  appointed  therein. 

APPEAL,  by  the  plaintiffs,  fi*om  a  judgment  entered  upon 
the  report  of  a  referee.     The  action  was  brought  by  the 
plaintiff  Voorhees  as  assignee  of  several  judgments  against 
George  F.  Leitch,  and  by  Richard  Talcott,  receiver  of  the 
property  and  effects  of  the  said  Leitch,  appointed  in  proceed- 
ings supplementary  to   execution,  commenced   by   the   said 
Voorhees.     The  object  of  the  action  was  to  reach  certain  bank 
stock  formerly  owned  by  the  said  Leitch,  or  the  proceeds 
thereof,  upon  which  it  was  claimed  the  plaintiff  Voorhees  had 
obtained  a  lien  by  virtue  of  the  said  supplementary  proceed- 
ings, and  the  order  made  therein  for  the  examination  of  the 
judgment  debtor,  which  stock  had  been  claimed  and  received 
by  the  defendant,  the  bank  of  Auburn,  without  right,  and  ap- 
propriated to  its  own  use.     The  plaintiffs,  in  their  complaint, 
claimed  that  the  defendant  should  be  brought  to  account  con- 
cerning  the   said   stock,   and    the   proceeds    and    dividends 
thereof ;  and  demanded  judgment,  that  the  same  be  applied 
in  payment  of  the  plaintiff's  judgments,  &c.  and  for  other 
and  further  relief.     The  referee  held  and  decided  that  the 
judgments  in  fayor  of  The  Auburn  Theological  Seminary,  and 
The  Bank  of  Auburn,  under  which  the  defendant  claimed  the 
stock,  and  the  proceeds  thereof,  were  conclusive  in  this  action 
upoQ  the  rights  and  claims  of  the  parties,  and  established,  as 
against  the  plaintiff,  the  claim  and  lien  of  the  defendants 
upon  the  stock  and  its  proceeds,  to  the  amount  of  the  debt 
adjudicated — whichexceeded  in  amount  the  value  of  the  stock 
owned  by  the  debtor  Leitch ;  and  that  the  defendant  was  en- 
titled to  judgment,  dismissing  the  complaint  of  the  plaintiff, 
with  costs.     The  facts  are  more  fully  stated  in  the  opinion 
of  the  court. 

J.  L,  Newcombj  for  the  appellants.    I.  Proceedings,  sup- 
plementary to  execution,  having  been  conunenced  upon  some 
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of  the  judgments  on  which  this  action  is  founded — hefore 
either  the  seminary  or  hank  suite  were  commenced — such  judg- 
ments became  a  lien  upon  the  bank  stock  in  question,  and  the 
owners  of  the  judgments  acquired  such  a  prior  right  to  the 
stocky  by  their  diligence,  that  such  lien  and  prior  right  could 
not  be  cut  off  and  destroyed,  and  the  object  of  such  proceed- 
ings defeated  by  subsequent  suits,  to  which  they  were  not 
made  parties,  and  of  which  they  had  no  notice.  (1.)  Where 
proceedings,  supplementary  to  execution  are  instituted  under 
the  code,  the  order  for  the  debtor's  examination,  under  the 
292d  section,  gives  the  judgment  creditor  the  same  lien  upon 
the  debtor's  equitable  assets  which  he  acquired  under  the 
former  practice,  by  the  commencement  of  a  suit  by  a  creditor's 
bill.  {Porter  v.  Williams^  5  How,  Pr,  Rep.  441,  Harris,  J, 
Sale  V.  Latvson,  4  Sandf.  8,  C,  B.  718 ;  see  opinion.  *  Orr's 
case,  2  AbhotVs  Pr.  E.  458.  Oriffin  v.  Dominguet,  2  2?t«cr, 
658.  Myres*  case,  2  Abbott,  4l16  ;  see  opinion.  LiUiendaM 
V.  Felleman,  11  Hoig.  529.)  (2.)  Under  the  former  practice, 
the  judgment  creditor  who  first  filed  a  creditor's  bill  obtained 
thereby  a  priority  over  all  other  creditors,  in  relation  to  the 
debtor's  equitable  assets.  (1  Barb.  Ch.  Pr.  158.  Coming  v. 
White,  2  Paige,  567.  Albany  City  Bank  v.  Schermerhomy 
1  Clarke,  297.)  (3.)  It  would  be  a  gross  violation  of  all  just 
and  equitable  principles,  to  establish  the  doctrine,  that  while 
a  judgment  creditor  is  proceeding  diligently,  by  supplementa- 
ry proceedings,  to  save  his  debt,  another  creditor,  who  has  no 
jiidgment,  and  who  obtains  knowledge  of  the  first  proceeding, 
by  being  called  as  a  witness  therein,  may  subsequently  com- 
mence a  suit  against  the  debtor,  without  the  knowledge  of  the 
judgment  creditor,  and  through  the  debtor's  default,  obtain  a 
judgment,  establishing  a  pretended  lien  upon  the  identical 
property  that  the  judgment  creditor  is  in  pursuit  of,  and  there- 
by forever  conclude  the  judgment  creditor  from  litigating  the 
question  of  the  right  and  title  to  the  property. 

II.  In  order  to  estop,  or  conclude,  the  plaintiffs  by  the  rec^ 
ords  in  the  bank  and  seminary  suits,  introduced  l^  the  d&- 
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fendant— K)r  to  entitle  the  defendant  to  put  them  in  evidence*— 
the  plaintifis  in  the  judgments  on  which  this  actioti  is  fouiid- 
ed,  and  the  receiver,  should  have  been  made  parties  to  those 
actions.  (1.)  The  defendant,  Seymoui*^  by  being  sWom  and 
examined  as  a  witness  in  the  supplementary  proceedifigs  men* 
tioned  in  the  report  of  the  referee,  had  notice,  and  the  bank, 
thereby,  also  had  notice,  not  only  of  the  e^fistenoe  of  the  judg- 
ments against  Leitch,  and  the  names  of  the  judgment  credit- 
ors, but  also  of  the  fact  that  proceedings  were  pending  for  the 
appointment  of  a  receiver,  before  the  commencement  of  either 
the  seminary  or  bank  suits ;  and  such  notice  was  sufficient  to 
put  the  bank  Upon  inquiry  as  to  whether  a  receiver  was  ap- 
pointed ;  and  the  bank  was  bound  to  have  made  the  receiver 
a  party  to  the  suits,  as  soon  as  he  became  such  receiver,  with- 
out special  notice  that  he  had  been  appointed.  (2.)  I^he  bank 
was  bound  to  have  made  the  receiver  a  party  to  the  bank  suit, 
as  soon  as  Jewett  served  a  notice  on  Seymour  of  the  appoint- 
ment of  the  receivetj  in  order  to  cgliclude  the  receiver. 
(3.)  The  receiver  had  been  appointed,  and  Jewett  had  served 
on  Seymour  notice  of  such  appointment,  before  any  complaint 
had  been  filed  or  served  in  the  bank  suit,  and  before  there 
was  any  paper  in  existence,  showing  the  object  of  the  action. 
Nothing  had  then  been  done  but  the  service  of  a  summons  on 
Leitch ;  and,  if  the  bank  had  not  intended  to  prevent  a  fair 
litigation  of  the  question,  the  summons  would  then  have  been 
amended,  and  the  receiver  made  a  party  to  the  suit.  (4.)  From 
the  time  the  appointment  of  the  receiver  became  perfected — 
by  force  of  such  appointment  (and  before  any  complaint  had 
been  filed  or  served  in  the  bank  suit) — the  receiver  became 
vested  with  the  bank  stock  in  question,  and  all  other  personal 
property  of  Leitch.  (Porter  v.  Williams  &  Clark,  5  Sddeny 
142.  WiUon  V.  AUen,  6  Barb,  542.  West  v.  Fraser,  5 
Sand/.  6  3.) 

III.  Not  only  were  not  the  plaintiffs  in  this  action — the 
plaintiffs  in  the  judgments,  upon  which  the  action  is  founded — 
the  owners  thereof,  nor  any  of  them,  parties  to  either  the 
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bdnk  or  seminary  suits,  but  the  plaintiffs  in  this  action  are 
not,  nor  are  either  of  them,  privies  thereto,  within  the  mean- 
ing of  the  rule  by  which  an  adjudication  concludes  both  par- 
ties and  privies.  (1.)  The  exceptions  to  the  general  rule  are 
very  numerous ;  and,  indeed,  the  rule  seenls  to  have  been  re- 
laxed, whenever  there  was  the  slightest  change  in  the  relation 
or  character  of  the  parties,  or  when  the  circumstances  of  the 
particular  case  seemed  to  require  it,  in  order  to  do  justice  be- 
tween the  parties,  viz :  ^^  A  judgment  is  not  to  be  used  as  an 
estoppel  against  a  party  who  does  not  stand  in  the  same  rela- 
tion or  character  as  in  the  former  suft/'  (1  Phil,  Ev,  323.) 
"  A  verdict  for  the  defendant,  in  a  suit  by  the  payee  of  a  note, 
in  his  own  right,  will  form  no  bar  to  a  suit  brought  in  the 
name  of  the  payee,  for  the  use  of  the  true  owner."  (4  Terg.  4.) 
^^  A  party  suing  as  executor^  in  an  action  of  debt  upon  a  bond, 
will  not  be  estopped  by  having  been  barred  in  an  action  upon 
the  same  bond,  where  he  sued  as  administrator"  (  1  Phil. 
Ev.  323.)  There  is  no  privity  between  an  executor  or  ad- 
ministrator, and  the  heir  or  devisee  of  the  deceased ;  and  a 
judgment  against  the  former  is  not  evidence  in  an  action 
against  the  latter  to  charge  the  real  estate.  {Mason's  Devi- 
sees V.  Peterif  AdmWs^  1  Munf.  437.  1  Stark.  Ev.  257,  n.  1.) 
Where  the  same  party  sues,  or  is  sued,  in  a  different  capacity 
and  in  a  different  right,  he  will  not  be  concluded  by  the  former 
record.  Thus,  if  a  party  sue,  as  administrator y  and  fail,  he 
will  not  be  estopped  from  maintaining  an  action  against  the 
same  defendant,  as  executor;  so,  if  one  claim  as  heir  to  his 
&ther,  he  will  not  be  estopped  from  afterwards  claiming  as 
heir  to  his  mother.''  {Stark.  Ev.  264.)  (2.)  In  the  bank 
suit,  the  cause  was  never  at  issue  \  it  was  never  tried ;  but  one 
side  of  the  question  has  ever  been  heard ;  and,  for  aught  that 
appears,  there  was  collusion  between  the  bank  and  Leitch. 
The  bank  took  precisely  such  a  judgment  as  it  pleased,  and 
there  was  no  one  to  question  it ;  yet  the  bank  seeks,  now,  to 
stifle  aU  investigation,  and  protects  itself  by  the  record !  The 
policy  of  the  law  is,  that  every  cause  be  once  fairly  and  im^ 
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partially  tried ;  and  no  technical  rule  shodld  be  strained  bjr 
the  court  to  screen  the  defendant,  and  prevent  a  full  and  fair 
trial  of  the  question  to  whom  rightfully  belongs  this  laige 
amount  of  property,  (3.)  The  supplementary  proceedings,  on 
the  part  of  the  judgment  creditors,  for  the  appointment  of  the 
receiver,  and  indeed  aU  the  proceedings  on  the  part  of  the 
plaintiffs,  have  been  hostile  to  Leitch.  (4)  The  receiver  has 
a  twofold  relationship ;  the  property  of  the  debtor  is  vested  in 
him,  and  he  also  represents  the  creditors :  and,  as  the  repre- 
sentative of  creditors,  may  maintain  an  action  to  annul  the 
acts  of  the  debtor  which  are  prejudicial  to  creditors.  {Porter 
V.  Williams^  5  Seld.  142, 149.  Wilson  v.  Alkfty  6  Barb,  542. 
3  Comst.  479,  488.)  (5.)  A  receiver  is  an  officer  of  the  court ; 
and  is  considered  properly  the  hand  of  the  court.  And  his 
position  is  far  more  important  than  that  of  a  mere  represent- 
ative of  the  debtor.  (1  Barb.  Ch,  Pr.  658.  Booth  v.  Clarhy 
17  How.  U.  8.  R.  322,  331.) 

Cko.  Underwood  and  A.  J.  Parker ^  for  the  respondents. 
In  the  suit  by  the  Theological  Seminary  the  sunmions  was 
served  on  Leitch  on  22d  July,  1850.  In  the  suit  by  the  bank, 
on  3d  August,  1850.  The  order  appointing  Talcott  receiver 
was  made  on  6  th  September,  1850,  and  he  did  not  file  bis 
bond  until  19th  September,  1850.  I.  The  judgments  recov- 
ered in  these  cases  were  conclusive  upon  the  parties  and  their 
privies,  in  all  coUateral  proceedings.  (Embury  v.  Conner j 
3  Comet.  511,  and  cases  there  cited  3  Term  Bep.  301. 
2  Cow.  &  HilVs  Notes,  804  to  812,  971.  PhU.  JEv.  324,  380. 
Preston  v.  Harvey,  2  Hen.  dk  Mun.  55.  Oreenl.  JEv.  §§  522, 
523.  Candee  v.  Lord,  2  Comst.  275.  Rogers  v.  Haines,  3 
Oreenl.  -362.  Adams  v.  Barnes,  17  Mass.  Rep.  365.) 
(1.)  Leitch  and  Talcott  were  "privies  in  estate,"'  if  the  latter 
took  by  cuisignment — and  privies  in  law  if  the  latter  took  un- 
der the  order  appointing  him  receiver ;  and  the  latter  having 
taken  his  title  after  the  former  had  been  sued  as  a  party,  is 
bound  by  the  proceeding.     (2.)  "The  term  ^privity'  denotes 


ONONDAGA-^OOTOBER,  1857.  575 


Voorhees  v.  8e3niioiir. 


mntual  or  succesBive  relationship  to  the  same  rights  of  prop- 
erty." (Greenl.  Ev,  §  189.)  The  plaintiffs  are  in  privity 
with  Leitch,  because  they  make  their  claim  through  him. 
(3.)  A  record  in  one  suit  cannot  be  read  in  evidence  in  an- 
other unless  both  parties,  or  those  under  whom  they  claims 
were  parties  to  both  suits :  it  being  a  rule  that  a  record  can- 
not be  used  against  a  party  who  could  not  avail  himself  of  it, 
in  case  it  made  in  his  favor.  (Dale  v.  Bosevelt,  1  Paige,  36.) 
In  this  case,  if  judgment  had  been  rendered  against  the  sem- 
inary and  the  bank,  in  the  suits  brought  by  them  against 
Leitch,  &c,  there  is  no  doubt  Talcott,  the  receiver,  might 
show  it  and  avail  himself  of  such  judgments,  in  this  suit,  or 
in  a  new  suit  brought  by  the  bank.  (4.)  To  whose  rights 
did  Talcott  succeed  when  he  became  receiver?  Either  to 
those  of  Leitch  alone,  or  at  most,  of  Leitch  and  his  creditors. 
As  the  representative  of  Leitch,  he  was  of  course  bound  by 
the  previous  service  of  process  on  Leitch.  As  a  representative 
of  the  creditors,  he  stood  in  the  place  of  those  never  entitled 
to  be  made  parties.  (Porter  v.  Williams,  5  Seld,  R.  142.) 
(5.)  If  it  be  said  the  plaintiff  should  have  made  Talcott  a 
party  after  he  succeeded  to  the  interests  of  Leitch,  the  an- 
swer is — First.  That  the  plaintiff  had  no  knowledge  of  such 
appointment  till  after  the  judgment  was  entered.  Second.  It 
was  unnecessary,  and  the  suit  was  properly  carried  on  in  the 
name  of  Leitch  as  defendant.  It  is  only  in  case  of  death, 
marriage,  or  other  disability,  that  the  plaintiff  may  get  the 
suit  continued  against  the  personal  representatives,  on  mo- 
tion, or  by  supplemental  complaint.  {Code,  §  121.)  In  case 
of  any  other  tranter  of  interest,  the  action  shall  be  continued 
in  the  name  of  the  original  party,  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  substituted  in  this 
action.  This  means,  of  course,  on  the  application  of  such 
person.  {Code,  §  121.)  Before  the  code,  an  adjudication 
was  binding  not  only  on  the  defendant  but  on  all  who  came 
in  under  him  pendente  lite.    {Kershaw  v.  Thompson,  4  John. 
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Ch,  R,  609.     See  form  of  decree  cf  foredoaure^  2  Barb. 
Ch,  Pr.  614) 

II.  But  there  is  a  still  stronger  reason  why  the  judgments 
recovered  by  the  seminary  and  the  bank  are  conclusive  upon 
Talcott.  They  were  both  proceedings  in  rem — proceedings 
to  enforce  a  specific  lien,  and  decisions  in  rem  are  binding 
and  conclusive  not  only  upon  the  parties  actually  litigating 
the  cause  and  their  privies,  but  upon  all  others,  if  the  suit 
was  commenced  against  the  proper  parties,  and  if  the  judg- 
ment was  obtained  bona  fide  and  without  fraud.  Oreenl,  Ev. 
§§  525,  640,  541,  542,  544,  555.  1  Stark.  JSv.  546,  547.) 
Proceedings  in  rem  are  conclusive  on  all  the  world.  (By 
Bugglea,  J,  in  Wadsworth  v.  Sharpsteen^  4  Seld,  B.  392.) 
(1.)  A  bill  to  foreclose  is  a  proceeding  in  rem  until  the  prem^ 
ises  are  exhausted.  It  is  only  a  proceeding  in  personam 
where  a  decree  is  claimed  for  a  deficiency  and  as  to  that  part 
of  the  claim.  (Johnson  v.  Fitzhugh,  3  Barb.  Ch,  360.  jBTcr- 
ahaw  V.  Thompaon^  4  John,  Ch,  613.)  (2.)  The  adjudica- 
tion on  the  lien,  being  the  proceeding  in  rem  is  all  that 
is  in  question  in  this  case.  Talcott,  the  receiver,  has  no  in- 
terest in  the  question  whether  the  bank  had  a  judgment  for 
the  deficiency.  (3.)  In  a  proceeding  in  rem  any  person  hay* 
ing  an  interest  n^ay  make  himself  a  party  by  applying  to  the 
proper  tribunal  before  which  such  proceeding  is  had;  and 
who  will  therefore  be  bound  by  the  sentence  or  decree  of  such 
tribunal  although  he  is  not  in  fact  a  party.  (Bogardua  t. 
Clarke^  4  Paige^  626.  Scott  v.  Sherman,  2  Wm.  Black. 
Bep.  977.    Hart  v.  McNamaraj  4  Price,  154,  n.) 

III.  Ho  fraud  or  colluaion  is  alleged  in  the  complaint,  and 
of  course  the  proceedings  cannot  be  impeached  in  this  action. 
The  plaintiffs  only  ask  for  an  account,  and  the  judgments  by 
virtue  of  which  the  bank  held  the  money  are  the  account  and 
settlement  thereof  by  the  court     (2  Comat.  275.) 

lY.  It  appears  by  the  pleadings  and  judgments  that  both 
in  the  suit  by  the  seminary  and  in  the  bank  suit,  the  process 
was  served  not  only  on  Leitch,  but  also  on  Moses  &  Ostrand-* 
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ear,  the  general  assignees  of  Leitch,  and  that  Moses  &  Ostrand* 
er  appeared  in  both  actions  They  being  the  general  assignees^ 
prima  fade  no  interest  vested  in  Talcott,  as  receiven 

Y.  There  is  a  misjoinder  in  the  parties  plaintiff.  No  joint 
cause  of  action  was  established  in  the  two,  and  they  cannot 
unite  in  the  action. 

YI.  As  to  Yoorhees,  an  allied  judgment  creditor,  he  would 
in  no  case  be  entitled  to  be  made  a  party  defendant  in  a  suit 
to  foreclose  a  lien  by  the  bank,  and  as  to  him,  therefore,  the 
records  of  judgment  were  conclusive.     (2  Comst.  275.) 

YII.  The  supplementary  proceedings  commenced  30th 
April,  1850,  created  no  lien  on  Leitch's  property.  The  title 
vests  only  in  the  receiver  when  his  appointment  is  perfected. 
(Porter  v.  WUliafna^  5  Seld,  142.)  The  doctrine  of  lis  per^ 
dens  in  case  of  a  creditor's  bill  filed,  is  not  applicable  to  an 
order  for  examination  of  a  defendant  in  supplementary  pror 
ceedings — here  no  papers  are  filed  and  there  can  be  no  can^ 
strudive  notice  to  other  persons.  (1  Faige,  637,  640.  3  Aik. 
5.357.    2Pat>c,  567.) 

YIII.  Before  these  supplementary  proceedings  were  com- 
menced, the  whole  interest  of  Leitch  had  passed  by  assign- 
ment to  Moses  &  Ostrander,  and  all  their  acts  are  protected 
(4  Faige,  24.) 

IX.  Even  if  a  lien  was  vested  in  the  creditor  on  conuneno- 
ing  supplementary  proceedings,  it  is  not  a^railable  in  this 
action.  Because,  1.  The  bank  had  no  notice  of  such  proceed- 
ings. 2.  The  bank  suit  was  in  re^n  and  bound  others  as  well  as 
parties  and  privies.  3.  It  was  at  most  but  an  inchoate  equita- 
ble li^,  and  not  sudi  a  lien  as  made  it  necessary  to  make  a 
mere  creditor  a  party.  4.  No  mch  lien isalleged  inthe cam^ 
plaint  J  but  the  claim  made  is  that  Leitch  was  the  absolute 
owner  till  Talcott  was  appointed  receiver.  5.  Suppose  a  gen- 
eral creditor's  bill  had  been  filed,  instead  of  the  supplementary 
proceedings.  It  would  not  affect  an  assignee  in  possession 
not  made  a  party.    (1  Paige^  637.)    It  would  not  afifoct  a 
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pledgee  in  possession,  like  the  bank  Its  object  would  be  to 
reach  the  interest  in  the  surplus  after  the  pledgee  was  satis- 
fied. A  general  creditor's  bill  would  reach  no  more.  If  a 
bill  was  filed  to  contest  the  alleged  lien  of  the  pledgee,  it 
would  be  special,  and  the  pledgee  would  be  a  necessary  party 
The  only  priority  a  creditor's  bill  ever  obtained  was  over  other 
creditors'  bills  and  over  a  subsequent  purchaser  from  the 
debtor  who  was  supposed  to  have  had  notice  by  the  filing  of 
the  creditors  bill. 

X.  The  examination  of  Mr.  Seymour  on  26th  June,  1856, 
was  clearly  no  notice  to  the  bank,  even  if  notice  were  avail- 
able. The  object  of  that  examination  was  to  get  information 
fi*om  Mr.  Seymour,  not  to  give  it  to  him.  He  had  no  knowl- 
edge of  the  nature  or  object  of  the  proceedings.  In  testify- 
ing, Mr.  Seymour  acted  personally  and  not  officially,  and  even 
knowledge  acquired  under  such  circumstances  would  not  af- 
fect the  bank.  (National.  Bank  v.  Norton,  1  Hill,  572, 579.) 
Notice  to  a  director,  when  not  engaged  in  the  business  of  the 
bank,  is  not  notice  to  the  bank.  (Ang.  &  Ames  on  Corp.  247, 
248,  and  cases  there  cited.) 

By  the  Court,  Bacon,  J.  The  plaintiff  Voorhees,  before 
the  commencement  of  this  suit,  became  the  owner  by  assign- 
ment to  him  of  a  large  number  of  judgments  recovered  against 
George  F.  Leitch,  amounting  in  the  a^regate  to  neai'ly  the 
sum  of  $40,000.  Among  these  were  two  judgments,  one  in 
fevor  of  Obadiah  Thome,  and  one  in  favor  of  Elias  Thome  re- 
covered on  the  28th  of  February,  1850,  upon  which  executions 
had  been  duly  issued  and  returned  unsatisfied.  Upon  the 
return  of  these  executions  and  on  an  application  pursuant  to 
the  292d  section  of  the  code,  an  order  was  granted,  on  the 
30th  of  April,  1850,  for  the  examination  of  the  judgment 
debtor  Ijeitch ;  and  the  examination  having  been  had  before 
a  referee,  upon  his  report  an  order  was  made  by  the  justice 
before  whom  the  original  proceeding  was  taken,  appointing 
Talcott,  the  co-plaintifi\  receiver  of  the  property  of  Leitch. 
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This  order  was  made  on  the  6th  of  September,  1850,  but  the 
security  required  on  entering  into  the  receivership  was  not 
approved  until  the  10th,  and  was  not  filed  until  the  19th  of 
September,  1830.  Prior  to  the  recovery  of  any  of  the  judg- 
ments now  held  by  the  plaintiff  Voorhees,  Leitch  was  the 
owner  of  1352  shares  of  the  stock  of  the  Bank  of  Auburn, 
of  which  388  were  pledged  to  the  Auburn  Theological  Semi'- 
naiy,  to  secure  a  debt  owing  to  the  institution  by  Leitch ; 
366  to  Henry  Mills  for  a  similar  purpose,  and  upon  the  bal- 
ance, the  Bank  of  Auburn  claimed  to  hold  a  lien  by  way  of 
pledge  to  them  for  a  large  indebtedness  of  Leitch  to  the  bank. 
In  July,  1850  the  Theological  Seminary  commeneed  a  suit 
against  Leitch  and  various  other  parties,  including  the  Bank 
of  Auburn,  the  result  of  which  suit  established  their  claim ; 
the  stock  pledged  to  them  was  sold,  and  a  surplus  arising 
from  the  sale  was  paid  over  to  the  bank,  to  apply  on  their  in- 
debtedness. Subsequently  to  this,  and  in  the  month  of  Au- 
gust, 1850,  the  Bank  of  Auburn  commenced  a  suit  to  assert 
their  lien  on  the  shares  of  stock  claimed  to  have  been  pledged 
to  them,  in  which  suit  Leitch  atid  his  general  assignees  were 
made  parties  with  other  defendants.  That  suit  was  not  de- 
fended by  either  Leitch  or  his  assignees,  and  resulted  in  a 
judgment  establishing  the  lien  of  the  bank  as  claimed,  and 
the  stock,  pursuant  to  the  decree,  was  subsequently  sold,  and 
the  proceeds  passed  into  the  hands  of  the  bank,  and  were  ap- 
plied upon  their  indebtedness,  leaving  a  large  balance  still 
due  ;  for  which  deficiency  judgment  has  been  duly  docketed 
against  Leitch. 

The  ground  upon  which  the  plaintiffs  claim  to  hold  the 
stock,  and  assert  a  right  thereto  paramount  to  that  set  up  by 
the  defendants  by  virtue  of  the  judgments  which  established 
their  claims,  is,  that  by  commencing  the  supplementary  pro- 
ceedings, and  obtaining  the  order  for  the  examination  of  the 
judgment  debtor,  before  either  the  seminary  or  the  bank  suits 
had  been  instituted,  Voorhees,  the  owner  of  the  judgments 
against  Leitch,  acquired  a  prior  right  to  the  stocky  which 
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oonld  not  be  defeated  by  the  subsequent  stiits  to  whicb  neither 
he  nor  the  receiver  were  miuie  parties.  It  is  insisted  thai 
under  the  code,  the  simple  order  for  ati  examination  tindar 
the  292d  section  gives  the  judgment  creditor  the  same  lien 
upon  the  debtor's  equitable  assets  that  was  acquired  by  virtue 
of  a  creditor's  bill  under  the  former  chancery  practice.  The 
rule  under  the  old  system  was  well  Bettled^  that  a  creditor  who 
had  an  execution  returned  unsatisfied  would,  by  filing  a  bill 
and  serving  process  upod  the  party,  obtain  a  specific  lien  tipon 
the  equitable  assets  of  his  debtor,     {^dmeston  t.   Lyde^ 

1  Faige,  637.)  And  the  creditor  who  first  filed  hie  bill  and 
commenced  his  suit,  obtained  a  priority  over  other  creditors, 
who  had  only  exhausted  the  legal  remedy  by  the  issuing  and 
returning   of  executions  unsatisfied.     (Corning  v.    White, 

2  Paige^  567.)  The  doctrine  proceeded  upon  the  ground  of  con- 
structive notice  by  virtue  of  an  actual  lis  pendens^  and  this 
effect  was  given  to  the  suit  as  the  reward  of  superior  diligence 
on  the  part  of  the  creditor  who  initiated  the  proceedings.  Can 
BO  broad  an  effect  be  given  to  the  order  fot  examination  of 
the  debtor  under  the  code  ?  An  order,  it  must  be  remembered, 
which  is  obtained  ex  parte  at  chambers,  without  notice,  and 
which  may  never,  in  any  sti^  of  the  proceeding,  become  a 
matter  of  record.  It  must  be  conceded  that  neither  in  the 
Section  itself,  nor  in  any  other  part  of  the  code,  is  any  such 
efifect  imparted  to  the  order,  and  I  find  no  case  since  the  code 
liiat  purports  to  establish  or  impliedly  recognizes  this  doctrine, 
excepting  the  case  of  Porter  v.  Williams,  (5  How,  441.) 
This  appears  to  have  been  a  special  term  decision  by  Judge 
Harris.  In  the  course  of  his  decision,  the  judge  says,  ^^  The 
code  is  silent  as  to  the  time  when  the  judgment  creditor  shall 
be  deemed  to  have  acquired  a  lien  upon  his  debtor's  equitable 
effscts,  but  I  think  the  order  for  his  examination  made  under 
the  292d  section,  should  be  construed  to  give  the  creditor  the 
same  lien  which  he  acquired  under  the  former  practice  by  the 
Qoonmenoement  of  a  suit  by  creditor's  bill" 

;.>  If  this  had  been  a  carefully  considered  and  deliberate  opin- 
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ion,  and  the  point  had  necessarily  arisen  in  the  determination 
of  the  case,  my  hahitual  respect  for  the  opinions  of  the  learn- 
ed justice  would  induce  me  to  receive  it  without  much  doubt 
or  question.  In  truth,  however,  it  amounts  to  but  little  more 
than  a  suggestion  of  what  the  rule  might  be,  and  was  not 
necessarily  involved  in  the  decision  of  the  cause.  The  real 
and  vital  point  in  the  case  of  Porter  v.  Williams  was 
whether  it  was  necessary  in  order  to  vest  the  title  to  the 
proj)erty  of  the  judgment  debtor  in  the  receiver,  that  the 
debtor  should  execute  a  formal  assignment,  or  whether  he 
took  this  title  and  was  invested  with  the  interest  by  force 
of  the  appointment  itself  of  receiver.  This  was  all  that  it 
was  necessary  to  decide  to  uphold  the  right  of  the  plaintiff 
in  that  case  to  set  aside  a  fraudulent  assignment  theretofore 
made  by  the  judgment  debtor,  and  this  point  was  very 
clearly  ruled  by  Judge  Harris.  The  case  went  to  the  court 
of  appeals,  and  the  decision  was  there  upheld  upon  this  precise 
point ;  the  court  affirming  the  doctrine  maintained  by  Judge 
Harris,  that  the  order  appointing  the  receiver  had  the  effect, 
without  an  assignment  by  the  debtor,  to  divest  his  title  and 
to  vest  it  in  the  receiver.  (See  5  Seld,  142.)  Other  questions 
were  discussed  and  decided  in  that  case  as  to  the  extent  of 
the  title  to  property  acquired  by  the  receiver,  but  they  have 
no  reference  to  the  point  we  are  now  considering.  It  will  be 
seen  on  reading  the  opinion  of  the  court  that  the  proposition 
su^ested  by  Judge  Harris  as  to  the  effect  of  the  order  for 
the  examination  of  the  debtor,  was  not  passed  upon  in  the 
court  of  appeals,  us  indeed  it  was  not  necessarily  involved  in 
the  case.  But  the  court  do  say  that  before  the  code,  it  was 
settled  "  that  the  order  appointing  a  receiver,  wtien  the  ap^ 
pointment  was  completed^  vested  in  him  all  the  property  and 
effects  of  the  debtor,  subject  to  the  order,  without  an  assign- 
ment.'' This  is  in  accordance  with  the  decision  in  Mann  t. 
Pentz^  (2  Sand.  Ch.  Rep.  257,)  and  in  Wilson  v.  AUen^ 
f6  Barb.  542.)  The  implication  from  these  decisions  is  very 
strong,  if,  indeed,  the  conclusion  is  not  irresistible,  that  tmtil 
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the  order  for  a  receivership  is  made,  and  the  appointment  per- 
fected, no  interest  whatever  of  the  debtor  passes  to  the  receiver, 
and  no  title  to  any  thing  whatever  is  acquired  by  him.  It 
would  be  giving  the  naked  order  for  an  examination  a  very 
far  reaching  effect  to  hold  that  all  the  equitable  assets  of  the 
debtor  passed  out  of  him  eo  instardi  the  order  for  his  exami- 
nation was  made,  and  although  there  were  no  other  party  in 
existence  that  could  take,  they  were  to  be  held  in  abeyance 
until  perchance,  at  some  time  thereafter,  a  receiver  should  be 
appointed  in  whom  the  title  could  vest 

It  may  be,  indeed,  that  as  between  two  or  more  creditors 
who  are  upon  the  chase — ^^pedibue  manibusque*^ — after  the 
equitable  assets  of  their  debtor,  the  one  who  procures  the  first 
order  may  acquire  a  sort  of  inchoate  lien  entitling  him  to  an 
ultimate  preference,  provided  he  pursues  his  remedy  diligently, 
and  consummates  the  proceeding  by  an  order  for  a  receiver- 
ship, and  an  appointment  following  thereon.  But  even  in 
such  a  case,  if  the  creditor  obtaining  the  first  order  quietly 
folds  his  hands,  and  takes  no  farther  step,  but  permits  a  sec- 
ond order  to  be  obtained,  an  examination  to  be  had,  and  a 
receiver  appointed  and  qualified,  I  should  seriously  question 
whether  the  latter  would  not  override  the  first  order,  and  the 
creditor  obtaining  it  entitle  himself  to  a  preference  not  only 
on  the  ground  of  his  superior  diligence,  but  in  accordance 
with  the  principle  that  it  was  the  order  for  the  receivership, 
completed  by  the  appointment,  that  drew  after  it  the  title  to 
the  equitable  assets  and  made  them  enure  to  the  benefit  of 
the  party  who  procured  the  order,  and  perfected  the  appoint- 
ment. This  would  be  in  harmony  with  the  doctrine  of  the 
court  of  chancery,  which  gave  the  preference  to  the  creditor 
whose  execution  was  first  returned,  provided  he  followed  it  up 
by  a  creditor's  bill,  and  the  steps  consequent  thereon.  ^^But," 
as  the  chancellor  says  in  EdmeHon  v.  Lydcj  "  if  he  abandons 
the  pursuit,  or  lingers  on  the  way,  befoie  he  has  obtained  a  ape^ 
cific  lien,  he  has  no  right  to  complain  if  another  creditor  obtains 
a  preference  by  superior  vigilance.''    The  time  honored  sm- 
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im  holds  good  here  as  elsewhere,  '^  VigilarvtibuSy  non  dormi- 
erUibus  leges  aubveniunt," 

It  results  from  this  conclusion,  that  when  the  Bank  of 
Auburn  commenced  their  suit  against  Leitch  and  others  in 
August,  1850,  the  title  to  the  stock,  or  the  resulting  equitable 
interest  in  it,  still  remained  in  him ;  or  had  passed  to  his  gen- 
eral assignees,  and  they,  together  with  Leitch,  were  made  par- 
ties to  the  suit.  It  needs  the  citation  of  no  authority  to  show 
that  a  judgment  between  these  parties,  in  regard  to  the  sub- 
ject matter  of  that  suit,  was  entirely  conclusive  upon  them 
inAien  sought  to  be  again  called  in  question,  either  directly  or 
incidentally,  before  any  other  forum.  But  it  not  only  con- 
cludes the^parties  themselves,  but  is  equally  binding  upon  all 
who  stand  in  the  relation  of  privies  to  them.  For,  as  Green- 
leaf  states  the  proposition,  (1  OreenL  Ev,  §  523,)  ^^  to  give 
full  e£fect  to  the  principle  by  which  parties  are  bound  by  a 
judgment,  all  persons  who  are  represented  by  the  parties,  and 
daim  under  therriy  or  in  privity  with  them,  are  equally  con- 
cluded by  the  same  proceedings."  The  extent  of  this  rule  is 
comprehensively  stated  by  Spencer,  J.,  in  Case  v.  Reeve,  (14 
John.  81.)  "A  verdict  or  judgment  in  one  action  upon  the 
same  matter,  directly  in  question,  is  evidence  for  or  against 
privies  in  blood,  privies  in  estate,  such  as  feoffee,  lessee,  &a, 
and  privies  in  law,  as  tenant  by  curtesy,  &c.  and  others  who 
came  in  by  act  of  law  in  the  post  J' 

It  is  very  clear  that  the  general  creditors  of  Leitch  were  in 
no  respect  entitled  to  be  made  parties  to  that  suit,  and  of 
consequence  Yoorhees,  as  the  assignee  of  the  judgments,  was 
not  a  necessary  party. 

Talcott,  the  receiver,  succeeded  to  the  rights  of  Leitch 
alone,  or  to  those  of  Leitch  and  his  creditors,  and  he  so  suc- 
ceeded to  those  rights  on  the  19th  of  September,  1850.  If 
Leitch  had  then  made  an  actual  assignment  to  Talcott,  the 
latter  would  have  been  a  privy  in  estate ;  if  he  succeeded  to 
the  rights  x>f  Leitch,  by  the  order  appointing  him  receiver,  he 
became  a  privy  in  law,  and  in  either  case  his  title  accrued 
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after  the  suit  had  been  commenced  against  Leitch,  and  con- 
sequently as  being  in  privity  with  him  he  was  bound  by  the 
proceeding,  for  privity  means  mutual  or  successive  relationship 
to  the  same  right  of  property.     (Oreenl.  Ev.  §  129.) 

But  it  is  claimed  that  when  the  Bank  of  Auburn  was  ap- 
prised of  the  existence  of  the  receivership,  Talcott  should  at 
once  have  been  made  a  party,  and  that  unless  so  brought  in, 
he  could  not  be  concluded  by  the  judgment  in  that  suit.  The 
answer  to  this  is,  that  the  bank  had  no  notice  of  his  position, 
until  the  16th  of  November,  long  after- the  suit  had  been  com- 
menced ;  for  it  can  hardly  be  pretended  that  the  bank  was 
chargeable  with  such  notice,  from  the  mere  fact  that  Seymour, 
the  cashier,  had  been  examined  before  the  referee,  under  the 
order  for  the  examination  of  the  judgment  debtor.  He  was 
not  acting,  on  this  occasion,  as  the  representative  or  agent  of 
the  bank,  and  any  information  he  may  have  thus  gained  was 
notice  of  no  fact  by  which  the  bank  could  be  bound.  The 
acts  of  a  director  or  other  officer  of  a  corporation,  unless 
official,  or  in  respect  to  his  agency,  are  no  more  operative 
against  the  corporation  than  the  acts  of  any  ordinary  corpora^ 
tor.  (National  Bank  v.  Norton^  1  Hill,  579.)  But  there  is 
no  principle  of  law  which  required  the  plaintiffs  to  bring  in 
any  party  who  had  succeeded  to  the  rights  of  a  defendant 
pendente  lite.  In  case  of  death,  marriage,  or  other  disability, 
the  plaintiff  may  have  the  suit  continued  against  the  personal 
representative  or  successor  in  interest,  by  motion,  or  supple- 
mental complaint,  but  the  code  expressly  provides  that  m 
case  of  any  other  transfer  of  interest,  the  action  shall  be  con- 
tinued in  the  name  of  the  original  party,  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  nmde,  to  be  substi- 
tuted in  the  action.  {Code,  §  121.)  The  receiver,  on  making 
such  application,  would  doubtless  have  been  allowed  to  come 
in  as  a  defendant  in  the  suit,  but  the  plaintiff  was  under  no 
obligation  to  move  on  his  behalf,  and  standing  in  the  position 
that  the  receiver  did  to  Leitch,  the  proper  party  on  the  recordjt 
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he  was  bound  by  the  adjadication  in  relation  to  the  subject 
matter  of  the  suit 

This  result,  it  seems  to  me,  necessarily  follows  from  sudi  a 
judgment,  whether  rendered  upon  de&ult,  confession,  or  after 
contestation;  and  it  can  in  no  way  be  impeached,  except 
upon  an  allegation  that  it  was  obtained  in  bad  faith,  or  by 
collusion  between  the  parties.  This  principle  is  well  and 
strongly  stated  by  Gardiner,  J.,  in  Candee  v.  Lord,  (2  Conut. 
275.)  ^'  In  establishing  the  relation  of  debtor  and  creditor, 
the  debtor  is  accountable  to  no  one  unless  he  acts  malajide, 
A  judgment,  therefore,  obtained  against  the  latter  without 
collusion  is  conclusive  evidence  of  the  relation  of  debtor  and 
creditor,  against  others ;  first,  because  it  is  conclusive  between 
the  parties  to  the  record,  who  in  the  given  case  have  the  exclu- 
sive right  to  establish  it ;  and  second,  because  the  claims  of 
other  creditors  upon  the  debtor's  property  are  through  him, 
and  subject  to  all  previous  liens,  preferences  or  conveyances 
made  by  him  in  good  faith.  Any  deed,  judgment,  or  assur- 
ance of  the  debtor,  so  far,  at  least,  as  they  conclude  him,  must 
estop  his  creditors,  and  all  others.''  In  this  case  no  fraud  or 
collusion  whatever  is  allied  in  the  complaint,  and  the  plaint- 
iffs have  not  put  themselves  in  any  position  to  challenge  the 
judgment  upon  this  ground. 

Without  discussing  the  other  point  urged  on  the  part  of 
the  defendant — ^that  the  proceeding  of  the  Bank  of  Auburn 
to  enforce  the  specific  lien  claimed,  upon  the  stock,  was  a  pro- 
ceeding tn  rem,  and  was  therefore  conclusive,  not  only  upon 
the  parties  litigating  the  cause,  but  upon  all  other  parties 
whatever,  no  matter  what  position  they  occupied — ^I  think 
the  referee  properly  held  that  the  actions  prosecuted  by  the 
Theological  Seminary  and  by  the  Bank  of  Auburn,  were  con- 
clusive against  the  right  of  action  asserted  by  the  plaint- 
]£b,  and  established,  incontrovertibly,  the  daim  of  the  de- 
fendant in  this  suit  to  the  stock,  and  the  avails  thereof,  and 
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that  the  judgmeDts  could  not  be  collaterally  impeached  in 
this  suit. 

The  judgment  rendered  upon  the  report  of  the  referee  mnst 
consequently  be  affirmed, 

Pratt,  J.,  dissented. 

Judgment  affirmed. 

[Onokdaoa  Gkrkbal  Tbrx,  October  6, 18fi7.     Wm.  F.  AUen,  Baeom,  ProM 
and  Hv^tibardy  JnsUoe*.] 
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Bobbins  vs,  Gorhah. 

Where  a  person,  doly  summoned  and  retnrned  as  a  juror,  for  the  trial  of  an 
actjon  pending;  before  a  justice  of  the  peace,  fails  to  appear  at  the  trial,  the 
justice  may,  after  the  termination  of  the  trial,  issue  a  summons  directed  to 
such  person,  requiring  him  to  appear  and  show  cause  why  he  should  not  be 
fined,  for  his  non-attendance  as  a  juror.  And  if,  upon  personal  serrice  of 
such  summons,  such  juror  fails  to  appear  on  the  day  appoiuted,  the  justice 
may  issue  an  attachment  against  him ;  and  upon  his  being  brought  before 
the  justice  and  failing  to  show  any  excuse  for  his  conduct,  such  juror  may 
be  fined,  by  the  justice. 

And  upon  drawing  up  and  subscribing  a  record  of  such  conricUon,  the  justice 
may  issue  an  execution  for  the  collection  of  the  fine  impoeed,  out  of  the 
property  of  the  person  thus  proceeded  against. 

The  proceedings  of  the  justice,  on  hearing  the  case  and  imposing  the  fine,  are 
judicial,  and  cannot  be  overhauled  in  an  action  against  him,  but  are  snld^ct 
to  review  only  by  further  proceedings  in  the  same  matter. 

It  is  no  objection  to  the  validity  of  the  conviction,  in  such  a  case,  that  the 
justice  did  not  enter  in  his  docket  a  minute  thereof.  The  statute  requiring 
such  an  entry  to  be  made  (2  R.  S.  241,  ^  87)  is  merely  directory. 

APPEAL  from  a  judgment  of  the  Chautauque  county  court, 
affirming  the  judgment  of  a  justice's  court.  The  appellant, 
Gorham«  was  a  justice  of  the  peace  of  the  town  of  Pomfret, 
Chautauque  county.  An  action  of  which  he  had  jurisdiction 
was  pending  before  him  as  such  justice,  on  the  6th  July,  1855, 
and  came  on  for  trial  on  that  day.  On  demand  of  the  parties 
the  justice  issued  a  venire,  and  amongst  others  Bobbins,  the 
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respondent,  was  duly  summoned  and  returned  as  one  of  the 
jurors.  He  did  not  appear  on  the  jury  being  called  nor  at  any 
time  during  the  trial  of  the  cause.  The  trial  of  the  cause 
commenced  on  the  6th  of  July,  and  was  continued  to  and 
closed  on  the  7th.  On  the  9th  day  of  July  the  appellant 
issued  a  summons  requiring  Bobbins  to  appear  and  show  cause 
on  the  11th,  why  he  should  not  be  fined  for  his  non-attend- 
ance as  a  juror  in  said  action.  This  summons  was  personally 
served  on  the  10th  by  a  constable,  who  made  dtie  return  of 
such  service.  Bobbins  failed  to  appear  on  the  11th,  pursuant 
to  such  summons,  and  thereupon  the  justice  issued  an  attach* 
ment  against  him,  on  which  he  was  attached  by  a  constable 
and  brought  before  the  justice  on  the  13th  of  July,  and  fail- 
ing to  show  any  excuse  for  his  non-attendance  as  a  juror,  he 
was  fined  $10,  and  $2  costs  of  the  proceedings.  The  justice 
prepared  a  record  of  his  proceedings  and  of  the  conviction, 
reciting  the  various  steps,  &c.  and  subscribed  the  same  at  the 
time  of  imposing  the  fine ;  but  did  not  actually  copy  or  enter 
the  conviction  in  his  docket.  He  also  issued  to  a  constable  an 
execution,  reciting  the  proceedings  and  conviction,  &c.  and  di- 
recting the  collection  of  said  fine  and  costs ;  by  virtue  of  which 
the  officer  levied  and  sold  property  of  Bobbins,  and  this  action 
was  brought  and  a  recovery  had  against  the  justice  for  such 
levy  and  sale. 

The  county  court  affirmed  the  judgment  of  the  court  below. 

JE,  Ward,  for  the  appellant. 

Cko.  Barker,  for  the  respondent 

By  the  Court,  Davis,  P.  J.  The  objection  that  the  justice 
did  not  ^^  enter  in  his  docket  a  minute  of  the  conviction,"  as 
directed  by  statute,  (2  R,  S,  241,  §  87,)  is  folly  disposed  of 
by  the  cases  cited  by  the  appellant's  counsel.  There  is  no 
essential  difierence  between  the  language  of  this  section  and 
of  that  directing  the  entry  of  other  judgments  of  justices  cS 
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the  peace ;  and  the  decirions  both  of  this  court  and  of  ih.0 
court  of  appeals  settle  that  it  is  to  be  rc^rded  as  merely  di-^ 
rectory.  (HaU  v.  TuUle,  6  Hillj  38.  Walrod  v.  Shvler, 
2  OoTnst.  134) 

It  is  to  be  regretted  that  the  legisteture  has  not  fnore  dis- 
tinctly defined  the  powers  of  justices  of  the  peace  in  pitnishing 
de£Etulting  jurors,  and  particularly  the  mode  by  which  they  are 
to  be  brought  before  the  court  in  case  of  their  refusal  or  neg-' 
lect  to  appear,  in  obedience  to  the  venire.  The  efficacy  of 
these  courts  has  been  greatly  impaired  by  the  doubts  enter- 
tained as  to  the  extent  of  their  powers  to  compel  the  attend- 
ance of  jurors  to  answer  for  their  default,  and  as  to  the  manner 
in  which  the  power  apparently  conferred  ia  to  be  exerdsei 
To  such  an  extent  has  this  gone,  that  in  many  localities  it  ia 
nearly  impracticable  to  secure  the  benefit  of  a  jury  trial  iti  a 
justice's  court,  at  least  in  the  spirit  in  which  it  was  intended 
to  be  given  by  the  statute.  The  justice  of  the  peace  who  in 
good  faith  has  attempted  to  vindicate  the  dignity  of  his  court 
^by  securing  obedience  to  its  process,  is  certainly  deserviiig  of 
commendation,  even  should  it  appear  that  he  had  unwittingly 
transcended  his  powers  and  thus  subjected  himself  to  the  an- 
noyance of  an  action. 

The  power  to  issue  a  venire  to  summon  jurors  is  distinctly 
given  to  justices  of  the  peace  by  statute,  or  rather  the  duty  to 
issue  the  process,  when  properly  demanded,  is  imperatively  im- 
posed.   (2  iJ.  iS'.  242,  §  94.) 

The  return  of  the  officer  that  he  has  sunmioned  the  jurors 
is  prima  fadcy  and  if  not  traversed  conclusive,  evidence  of  the 
service  of  the  writ.  It  is  quite  sufficient  for  the  justice  to  act 
upon  in  taking  subsequent  proceedings  to  punish  the  default- 
ing juror.  (14  John.  482.  11  Hasty  297.  4  Burr.  2129.) 
The  juror  thus  summoned  who  neglects  or  refiises  to  appear 
is  guilty  of  a  contempt  of  court ;  and  if  there  were  no  way  to 
punish  that  contempt,  the  power  conferred  on  the  court  to 
iummon  him  is  a  useless  and  idle  mockery.  Were  the  statute 
entirely  silent  as  to  the  authority  of  the  court  to  enforce  obe- 
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dienoe  to  ita  venire,  there  would  be  little  difficulty  in  holding 
that  such  authority  was  a  neoessary  incident.  But  the  power 
to  punish  such  disobedience  is  expressly  conferred,  and  the 
only  difficulty  is  in  determining  at  what  time,  and  in  what 
manner,  it  may  be  exercised. 

By  section  112,  2  B.  S.  245,  it  is  enacted  that  "  Every 
person  who  shall  be  duly  summoned  as  a  juror,  who  shall  not 
appear  nor  render  a  reasonable  excuse  for  his  default,  or  ap* 
pearing  shall  refuse  to  serve,  shall  be  subject  to  the  same  fine, 
to  be  prosecuted  for  and  collected  with  costs  in  the  same  man- 
ner and  applied  to  the  same  use,  as  hereinbefore  provided,  in 
respect  to  a  person  subpoenaed  as  a  witness  and  not  appearing, 
or  appearing  and  refusing  to  testify.''  By  referring  to  sec- 
tion 85  of  the  same  chapter,  (2  R,  8.  241,)  we  find  it  enacted 
that  every  person  duly  subpoenaed  as  a  witness,  who  shall  not 
appear,  or,  appearing  shall  reftlse  to  testify,  shall  forfeit  for 
the  use  of  the  poor  of  the  town,  (unless  some  reasonable  cause 
or  excuse  shall  be  shown  on  his  oath  or  the  oath  of  some  other 
person,)  such  fine  not  less  than  sixty-two  cents  nor  more  than 
ten  dollars,  as  the  justice  before  whom  prosecution  shall  be 
had  shall  think  reasonable  to  impose/'  This  section  declares 
the  extent  of  the/ne  that  may  be  imposed,  without  directing 
the  steps  to  be  taken  to  determine  whether  the  witness  or  juror 
is  guilty  of  the  contempt  subjecting  him  to  the  penalty. 

It  is  supposed  and  claimed  by  the  respondent  in  this  case, 
that  the  83d  section  provides  the  only  mode  in  which  a  de- 
faulting witness  or  juror  may  be  brought  into  court :  but  a 
careful  examination  of  that  section  will  show  that  its  only  ob- 
ject was  to  secure  the  testimony  of  the  witness  in  the  pending 
trial,  by  attaching  and  bringing  him  in  for  the  purpose  of  be- 
ing examined  as  sucky  and  that  it  is  wholly  inapplicable  to 
the  case  of  a  defaulting  juror<  The  affidavit  upon  which, 
alone,  that  attachment  can  issue,  could  certainly  not  be  made 
as  against  a  non-attending  juror :  and  although  the  justice 
doubtless  might,  by  force  of  the  86th  section,  proceed  to  fine 
the  witness  who  had  been  brought  in  by  attachment  under  {he 
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83d  section,  yet  it  would  not  be  because  of  his  having  been 
attached,  but  because  of  his  being  present  ^'  and  having  an 
opportunity  to  be  heard/*  as  required  by  section  86. 

Nor  is  there  any  foundation  for  the  position  that  the  justice 
has  no  power  to  impose  a  fine  on  a  non-attending  juror,  unless 
it  be  done  while  the  cause  in  which  he  was  summoned  is  pend- 
ing. The  statute  has  provided  means  for  the  progress  of  the 
cause  notwithstanding  the  non-appearance  of  jurors  summon- 
ed, by  authorizing  the  justice  to  direct  the  constable  to  sum- 
mon bystanders,  or  in  certain  cases,  to  issue  another  venire. 
(2  B.  8,  244,  §§  101,  2.)  And  the  orderly  administration  of 
justice  by  no  means  demands  that  proceedings  in  the  pending 
cause  should  be  arrested  or  suspended  until  the  defaulting 
jurors  can  be  brought  in  and  tried  and  fined.  Such  a  require- 
ment would  put  it  in  the  power  of  a  juror  who  could  elude 
process,  either  to  escape  the  fine  or  prevent  the  determination 
of  the  suit  in  which  he  was  summoned  until  he  could  be  forced 
or  persuaded  to  come  in  and  be  tried  for  his  contempt 

It  was  also  urged,  on  the  argument,  that  the  statute  con- 
templates that  an  action  be  brought  for  the  penalty  against 
the  defaulting  witness  or  juror.  This  objection  is  readily 
overcome  by  collating  the  several  sections  together  and  bearing 
in  mind  the  essential  difference  between  the  imposition  of  a 
fine  by  the  justice  and  the  rendition  of  a  judgment  on  the  trial 
of  an  issue  of  fact.  The  85th  section,  above  quoted,  subjects 
tiie  contemptuous  witness  to  such  fine  not  less  tiian  62  cents 
nor  more  than  ten  dollars,  '^  as  the  justice  shaU  think  reason^ 
able  to  impose,  unless  some  reasonable  cause  or  excuse  be 
shown  by  his  own  oath  or  the  oath  of  some  other  person." 

The  86th  section  declares  that  the  justice  may  impose  tie 
fine  if  tiie  witness  be  present  and  have  an  opportunity  to  be 
heard  against  the  imposition  thereof  The  87th  section  di- 
rects the  justice  to  make  up  and  enter  in  his  docket  a  minuU 
of  the  conviction  and  of  the  cause  thereof,  and  declares  that 
such  conviction  shall  be  deemed  a  judgment  in  all  respeots  at 
the  suit  of  the  overseers  of  the  poor  of  the  town.    Section  88 
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directs  the  mode  of  collecting  the  fine  by  execution  against 
the  goods  and  person  of  the  delinqtbefUy  and  the  89th  section 
directs  the  payment  of  the  amount  of  the  fine  imposed,  when 
collected,  to  the  overseers  of  the  poor  of  the  town,  for  the  use 
of  the  poor.  These  several  provisions  are  quite  incongruous 
with  the  idea  of  a  formal  action  before  the  justice  who  issued 
the  venire,  or  any  other,  to  recover  a  forfeiture  upon  the  trial 
of  an  issue  of  fact,  tvith  or  tvithout  a  Jury,  as  the  parties  may 
elect.  What  would  be  the  issue  to  be  tried  in  such  an  action  ? 
Would  it  be  the  regularity  of  the  venire  ?  the  truth  of  the 
return  ?  the  sufficiency  of  the  cause  or  excuse  as  shown  by  the 
delinquents  own  oath  or  the  oath  of  some  other  person?  If 
there  be  a  jury  trial,  (as  certainly  there  may  if  an  action  must 
be  brought)  are  the  jury  to  impose  the  fine  ?  or  upon  what 
finding  of  theirs  is  the  justice  to  declare  the  amount  he  "  shaU 
think  reasonable  to  impose  ?" 

On  the  other  hand,  if  we  regard  these  sections  as  simply 
providing  for  the  punishment  of  a  contempt  in  disobeying  the 
subpcena  or  venire  of  the  court,  to  be  tried  and  disposed  of 
by  the  justice  whose  process  is  contemned,  with  leave  to  the 
delinquent  to  purge  his  contempt  by  his  own  oath  if  he  can, 
there  is  no  difficulty  in  reconciling  them  with  each  other,  nor 
with  a  just  idea  of  that  power  of  self  protection  with  which 
every  judicial  tribunal  should  be  clothed.  There  seems  no  room 
to  doubt,  therefore,  that  the  statute  intends  to  provide  for  the 
punishment  of  a  contempt  of  the  process  it  has  given  the 
justice,  by  a  summary  trial  or  hearing  before  him.  The  power 
to  impose  the  fine  is  however  subject,  I  think,  to  one  condi- 
tion which  can  neither  be  obviated  nor  disregarded.  It  is  that 
"  the  witness  {or  juror)  shall  be  jn^esent  and  have  an  oppor^ 
tunity  of  being  heard  against  the  imposition  thereof"  (§  86.) 
And  the  justice  must  have  jurisdiction  of  the  person  of  the 
delinquent  by  bis  actual  presence.  This  brings  us  to  the  im- 
portant question  in  the  case. 

How  is  the  presence  of  a  non^appearing  witness  or  JuroTy 
who  is  subject  to  the  penalty  of  the  statute,  to  be  secured,  so 


592  OASES  IN  THE  SUPREME  COURT. 

Robbins  v.  Gorham. 

that  the  justice  may  impose  the  fine  ?  We  have  seen  that  a 
witness  may  be  brought  in  for  certain  purposes  by  attachment, 
and  being  thus  ^'present  and  having  an  opportunity  to  be 
heard,"  may  be  summarily  punished  for  his  contempt ;  but  if 
no  such  attachment  be  issued  how  is  he  to  be  reached  ?  And 
more  especially  how  is  the  non-attending  juror  to  be  reached, 
to  whom  the  last  named  attachment  is  clearly  inapplicable  ? 

We  look  in  vain  at  the  several  sections  of  the  statute  al-< 
ready  referred  to,  for  directions  as  to  the  means  of  bringing  in 
such  person ;  but  it  does  not  follow  that  none  exist.  The 
court  has  process-HSummons,  warrant  and  attachment — and 
the  justice  is  authorized  by  statute  "  to  hold  a  court,"  "  to 
hear,  try  and  determine"  the  actions  within  his  jurisdiction, 
'^  according  to  law  and  equity ;  and  for  that  purpose,  where  no 
special  provision  is  otherwise  made  by  law,  such  court  shall  be 
vested  with  all  the  necessary  powers  which  are  possessed  by 
courts  of  record  in  this  state."     (2  R,  S.  226,  §  1.) 

It  is  no  stretch  of  the  limited  jurisdiction  of  justices'  courts 
to  hold  that  where  a  power  is  expreaaly  conferred  vjpon  tAem, 
but  the  manner  of  exercising  it  is  not  prescribed  by  statute,  it 
may  be  enforoed  in  the  simple,  ordinary  and  reasonable  mode 
of  attaining  the  end,  hy  use  of  such  process  as  is  conferred  to 
carry  out  the  acknowledged  powers  of  the  court. 

The  case  of  Voorhees  v.  Martin,  (12  Barb.  508,)  seems  to 
stand  upon  a  similar  principle.  Yoorhies,  a  justice  of  the 
peAce,  was  prosecuted  for  issuing  a  warrant  for  the  collection 
of  $24.59,  the  costs  of  trying  an  alleged  encroachment  on  a 
highway,  before  a  jury  of  twelve  freeholders.  The  statute 
simply  authorizes  the  justice  to  issue  a  warrant  for  the  col- 
lection of  the  costs,  if  not  paid  in  ten  days.  (1  J?.  S.  522, 
§  107.)  It  is  silent  as  to  the  amount  of  the  costs,  the  nature 
of  the  items  to  be  allowed,  the  individual  or  tribunal  to  de- 
termiae  the  amount,  or  the  manner  of  ascertaining  it.  The 
justice  had  allowed,  as  part  of  the  costs,  witnesses'  fees  at  the 
amount  taxable  in  courts  of  record.  The  court,  without  look- 
ing into  the  question  as  to  the  correctness  of  the  items,  holds 
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tbat  '^  it  18  plain  that  the  justice  possesses  aU  needful  anthor* 
itf  to  decide  upon  the  amount  of  the  co€t8y  as  incidental  and 
absoltUely  necessary  to  enable  him  to  issue  the  warrant  at 
ally  which  the  statute  requires  him  to  do;  and  the  determina- 
tion being  a  judicial  act,  that  no  action  could  be  maintained 
for  enforcing  it  by  process." 

As  a  necessary  incident,  justices'  courts,  by  authority  of  the 
common  law,  possessed  the  power  to  punish  for  contempts 
committed  in  the  face  of  the  court  {Sparks  y.  Martin^ 
VentriSy  1.  Limus  v.  Benthan,  2  Bay,  1.  1  Str,  420.  10 
John.  393.  Moore  v.  Ames^  3  Gaines,  176.)  Prior  to  the 
revised  statutes  this  power  was  neither  defined,  nor  the  man<- 
ner  of  exercising  it  regulated,  by  statute.  {See  Revisers^  Notes 
to2B.S.  p.  199,  §  274,  dtc.) 

The  power  to  punish  for  contempt  was  not  only  incidental, 
but  the  mode  of  enforcing  it  was  also  necessarily  so.  Yet  the 
right  of  the  magistrate  to  arrest  the  guilty  parly,  to  hold  him  f|^ 

to  a  summary  trial,  and  to  commit  him  by  wairant  on  cour 
yiction,  was  unquestionable.  Had  the  power  to  punish  for  .^  i 
such  contempts  been  expressly  conferred  by  statute  without 
declaring  the  mode  of  exercising  it,  there  can  be  no  doubt 
that  the  law  would  have  given  the  justice,  as  a  necessary  in- 
cident, full  authority  to  use  the  ordinary  and  appropriate 
process. 

In  criminal  contempts,  the  power  X>t  justices  to  punish  is 
now  defined  by  statute,  and  the  manner  of  exercising  it  pre- 
scribed In  the  class  of  contempts  that  we  are  considering, 
the  power  to  punish  is  clearly  conferred ;  and  the  most  that 
can  be  said  is,  that  the  legislature  have  omitted  to  regulate 
or  prescribe  the  mode  of  using  it. 

Since  the  legislature  have  granted  the  power  to  fine  a  de- 
faulting witness  or  juror,  and  required,  as  a  condition  to  its 
exercise,  that  he  shall  be  "present"  before  the  justice,  and 
^have  an  opportunity  to  be  heard  against  the  imposition  of 
the  fine,"  it  is  no  departure  from  sound  principle  to  hold  that 
by  necessary  implication  the  justice  may  qse  the  adequate 
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process  of  his  court  to  bring  him  into  his  presence  and  give 
him  such  opportunity.  This  may  be  either  by  a  summons  or 
attachment  of  the  person ;  but  if  a  reasonable  summons  be 
disregarded,  there  is  no  sound  objection  to  the  attachment 
against  the  person,  which  is  but  another  name  for  a  warrant. 

The  276th  section  of  the  act  concerning  courts  held  by 
justices  of  the  peace,  (2  B.  S,  273,)  is  as  follows :  "  No  per- 
son shall  be  punished  for  a  contempt,  before  a  justice,  until 
an  opportunity  shall  have  been  given  him  to  be  heard  in  his 
defense,  and  for  that  purpose  a  justice  may  issue  a  warrant 
to  bring  the  oflfender  before  him."  This  section  is  in  imme* 
diate  connection  with  the  provisions  relating  to  criminal  con- 
tempts, but  its  language  is  broad  enough  to  cover  every 
kind  of  contempt  of  which  the  court  may  take  cognizance. 
If  its  true  construction  would  reach  the  case  of  a  delinquent 
witness  or  juror,  then  process  by  warrant  is  expressly  given, 
and  the  intermediate  summons  can  work  no  prejudice.  Cta*- 
tainly  the  respondent  cannot  complain  that  the  justice  gave 
him  notice  by  summons  to  appear  and  show  his  excuse,  before 
resorting  to  the  more  effective  process. 

Our  examination  of  the  questions  involved  in  this  case, 
leads  us  to  the  following  results  : 

First.  That  the  justice  had  jurisdiction  expressly  conferred 
by  statute,  of  the  subject  matter  of  the  default  of  the  respond- 
ent as  a  juror,  with  authority  to  try  the  question,  summarily, 
and  impose  the  fine,  he  being  present  and  having  an  opportu- 
nity to  be  heard. 

Second,  That  the  justice  had  authority  to  issue  the  procesa 
of  his  court  requisite  to  secure  the  **  presence  "  of  the  respond- 
ent, and  had  jurisdiction  of  his  person  on  his  being  brought 
before  him  by  the  warrant  or  attachment.    And 

Third.  That  the  proceedings  of  the  justice,  on  hearing  the 
case  and  imposing  the  fine,  were  judicial,  and  cannot  be  over- 
hauled in  an  action  against  him ;  but  are  subject  to  review 
only  by  further  proceedings  in  the  same  matter,  (^ee  Moore 
V.  AmeSy  3  Gaines^  170 ;   Weaver  v.  Devendor/y  3  DentOy  117; 
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Horton  v.  Auchmoodt/y  7  WencL  200 ;  Foster  v.  Saaen,  12 
Batb.  547.) 

The  execution  issued  by  the  justice  was  in  conformity  to 
the  statute,  and  authorized  the  levy  and  sale  of  the  respond- 
ent's property.  The  appellant  established  a  complete  justifi- 
cation, and  the  judgment  of  the  county  court^  and  of  the  just- 
ice, should  be  reversed. 

Judgment  reversed. 


[Ebib  Gbsbbal  Tbrx,  Febmary  S,  1858. 
JoflticeB.] 


I  Cfreene  and  Marvm, 


The  Seneca  Gountt  Bank  vs.  Lam^  and  others. 

A  bank  snbject  to  the  provisions  of  the  safety  fond  act  of  April  2, 1829,  is 
expressly  restrained,  by  the  88d  section  of  that  act,  from  taking  more  than 
six  per  cent  in  advance  on  discounting  paper  maturing  in  sixty-three  days ; 
and  paper  disconnted  by  a  bank  in  violation  of  this  section,  is  void  In  its 
hands. 

By  force  of  the  terms  used  the  statute  prohibits,  also,  the  making  of  the  eoi»- 
traet  by  or  upon  which  a  greater  rate  of  interest  than  that  specified  is 
taken.  Hence,  although  the  contract  is  executed,  so  far  as  relates  to  the 
act  of  discounting,  the  bank  will  not  be  allowed  to  reap  the  fhiits  of  the 
transaction  thus  prohibited,  by  a  recovery  upon  the  paper  discounted. 

Where  a  contract  sought  to  be  enforced  springs  out  of  a  violation  of  the 
statutes  of  the  state,  the  court  will  leave  the  parties  to  such  contract  where 
it  finds  them ;  withholding  from  both  its  aid  in  enforcing  it 

The  legislature  cannot  confer  upon  a  moneyed  corporation  power  to  enact  by- 
laws contravening,  repealing,  or  in  anywise  changing,  the  statutory  or 
common  law  of  the  land.  Hence,  a  provision,  in  a  bank  charter,  conferring 
upon  the  directors  power  to  make  and  prescribe  such  by-laws,  rules  and 
regulations  as  shall  be  needful,  touching  "  the  time,  manner  and  terms  upon 
which  discounts  and  deposits  shall  be  made,"  will  be  construed  as  giving  to 
the  directors  power  to  make  by-laws,  Ac.  to  operate  upon  and  control  the 
internal  conduct  of  the  business  of  the  bank,  merely,  and  to  restrain  and 
direct  its  own  officers  and  servants  in  the  management  of  its  afikirs,  and  not 
to  affect  the  public  at  large,  or  the  rights  and  interests  of  third  persons. 
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MOTION  for  a  new  trial,  on  a  case  contaLoing  etceptionA 
The  iesue  was  tried  at  the  Erie  circuit  in  October,  1867, 
before  Mr«  Justice  Bmith,  without  a  jury.  The  action  was 
brought  on  a  promissory  note  for  $1000,  made  bj  the  defend-* 
aat  Lamb,  and  indorsed  by  the  defendants  Dole  and  Hill,  pay<- 
aUe  at  the  Albany  City  Bank,  forty  days  after  date,  and 
dated  February  5,  1857.  It  was  admitted,  oil  the  trial,  that 
the  note  was  discounted  by  the  plaintiffs,  at  their  banking 
house  in  Waterloo,  and  that  on  such  discounting  the  plaint* 
iffe  took  and  received  at  the  rate  of  seven  per  cent  per  annum 
in  advance;  and  that  the  note  had  no  inception  before  it  waa 
so  discounted.  The  charter  of  the  plaintiffs  was  produced  and 
read  in  evidence,  from  which  it  appeared  that  they  are  a 
moneyed  corporation,  aild  were,  by  their  charter,  expreesly 
subjected  to  the  provisions  of  the  safety  fund  act  of  1829. 

The  learned  justice  rtiled,  at  circuit,  that  the  note  having 
less  than  sixty-^ three  days  to  run,  and  having  been  discounted, 
and  the  discount  taken  in  advance  by  the  plaintiffs,  at  more 
than  six  per  centy  was  void  in  their  hands,  and  directed  judg* 
ment  for  the  defendants.  The  plaintiffs  appealed  from  the 
judgment  entered  on  stich  decision. 

F.  E.  Comwell,  for  the  appellants. 

John  Gansony  for  the  respondents. 

By  the  Courty  Davis,  P.  J.  The  plaintiffs  are  a  moneyed 
corporation,  created  by  special  charter  in  1838.  (Sees.  Laws 
of  1833,  ch.  58,  p.  63.)  The  36th  section  of  their  act  of  in- 
corporation is  as  follows  :  '^  The  said  corporation  shall  also 
be  subject  to  the  provisions  contained  in  the  act  entitled  '  An 
act  to  create  a  fund  for  the  benefit  of  the  creditors  of  certain 
moneyed  corporations,  and  for  other  purposes,'  passed  April 
2y  1829,  so  far  as  the  same  shall  be  in  force  at  the  time 
of  passing  this  act."  The  33d  section  of  the  act  referred  to 
provides,  that  "Every  moneyed  corporation  subject  to  this 
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ad  shall  be  entitled  to  receive  the  legal  interest  established, 
or  -^hich  may  hereafter  be  established,  by  the  laws  of  this 
state,  on  all  loans  by  them  made,  or  notes  or  bills  by  them 
severaUy  discounted  or  m^ived  in  the  ordinary  course  of  busi- 
ness, but  on  all  notes  or  bills  discounted  or  received  in  the 
ordinary  course  of  business,  which  shiiU  be  mature  in  siasty^ 
three  days  from  the  time  of  such  discount j  the  said  moneyed 
corporation  shall  not  take  or  receive  m^ore  than  at  and  after 
the  rate  of  six  per  centum  per  annum  in  advance,"  (Sess. 
Laws  of  1829,  ch.  94,  p.  173.) 

It  is  insisted,  on  behalf  of  the  plaintiffi,  that  the  33d  sec- 
tion of  ^^  the  sufety  fund  act,''  above  quoted,  is  not  applied  to 
them,  for  the  reason  that  in  respect  to  the  plaintiffs  it  was  not 
*^  in  force  at  the  time  of  passing"  their  act  of  incorporation, 
because  inconsistent  with  sections  3  and  24  of  the  latter  act 
Section  3  of  the  charter  confers  ordinary  banking  powers  on 
the  corporation,  ^^  by  discounting  bills,  notes  and  other  evi- 
dences of  debt,''  &c.  and  although,  standing  by  itself,  it  would 
confer  the  right  to  take  the  rate  of  interest  established  by 
general  laws,  yet  it  can  no  more  be  said  to  be  inconsistent 
with  any  special  law  regulating  the  rate  of  interest  in  par- 
ticular cases,  than  with  the  general  statute  fixing  it  at  seven 
per  cent,  and  prohibiting  the  taking  of  a  greater  amount,  to 
which  it  is  concededly  subject. 

The  24th  section  of  the  charter  confers  on  the  directors 
power  to  make  and  prescribe  such  by-laws,  rules  and  regula- 
tions as  shall  be  needful,  touching,  (amongst  other  things,) 
^^  2.  The  tim^Cy  m^anner  and  terms  at  and  upon  which  dis- 
counts and  deposits  shall  be  made  and  received  in  and  by  the 
bank."  Whether  this  section  confers  any  greater  power  than 
pertains,  at  conmion  law,  to  all  similar  corporations  to  make 
needful  by-laws,  roles  and  regulations,  it  is  not  important  to 
inquire.  It  is  lindted,  in  the  authority  it  gives,  to  the  mak- 
ing of  by-laws,  rules  and  r^^ations  to  operate  upon  and  oon- 
tiol  the  internal  conduct  of  the  business  of  the  bank ;  to 
vestrain  and  direct  its  own  officers  and  servants  in  the  manage-* 


598  OASES  IN  THE  SUPREME  COURT. 

The  Seneca  County  Bank  v.  Lamb. 

ment  of  its  affairs  and  not  the  public  at  lai^,  nor  the  rights 
and  interests  of  third  persons.  (Mech.  and  Farmers'  Bank 
V.  Smith,  19  John,  115.)  If  allowed  to  have  an  operation  be- 
yond this,  its  validity  cannot  for  a  moment  be  sustained.  The 
legislature  cannot  confer  upon  a  moneyed  corporation  power 
to  enact  by-laws  contravening,  repealing  or  in  anywise  chang- 
ing the  statutory  or  common  law  of  the  land.  It  is  enough, 
however,  to  dispose  of  this  point  to  say  that  no  inconsistency 
is  perceived  between  the  provisions  of  the  charter  cited  by  the 
plaintiffs'  counsel,  and  the  33d  section  of  the  act  of  1829 ; 
and  it  follows  that  the  plaintiffs  are  expressly  restrained  by 
that  section  from  taking  more  than  six  per  cent  in  advanos 
on  paper  maturing  in  sixty-three  days. 

It  is  further  insisted  on  the  part  of  the  plaintiff,  that  the 
act  in  question  having  simply  '^  prohibited  the  taking  of  more 
than  six  per  cent  in  such  cases,  without  declaring  void  the 
instrument  on  which  it  is  taken,  the  only  consequence  is  that 
the  plaintiffs  are  liable  to  be  proceeded  against  on  quo  war- 
rantOy  for  a  violation  of  'their  charter,  and  in  respect  to  the 
particular  transaction,  are  only  liable  to  refund  the  excess,  in 
a  proper  action."  To  sustain  this  proposition,  the  cases  of 
Fleckner  v.  Bank  of  the  United  States,  (8  Wheat.  338,)  and 
BanJc  of  the  United  States  v.  Waggener,  (9  Peters,  378,)  are 
relied  upon.  In  the  former  of  these  cases,  the  note  on  which 
the  action  was  brought  was  made  by  Fleckner,  payable  to  one 
John  Nelder  or  order,  and  negotiated  after  several  mesne  in- 
dorsements to  the  Planters'  Bank  of  New  Orleans,  and  subse- 
quently discounted  by  the  Bank  of  the  United  States  for  the 
Planters'  Bank.  On  such  discounting  the  Bank  of  the  United 
States  deducted  interest  in  advance,  at  the  rate  of  six  per  oent^ 
and  the  question  presented  to,  and  determined  by,  the  court, 
was  whether  this  transaction  was  usurious.  The  court  held 
it  was  not,  but  that  '^  the  authority  to  discount  or  make  dis- 
counts did,  from  the  very  force  of  the  terms,  necessarily  indude 
an  authority  to  take  interest  in  advance.''  After  disposing  of 
this  point  (the  only  one  involved  analogous  in  any  degree  to 
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the  case  at  bar)  Mr.  Justice  Story  adds,  that  '^  if  the  law 
were  otherwise/'  that  is,  if  the  transaction  were  usurious,  "it 
would  not  follow  that  the  transfer  to  the  bank  of  the  present  note 
would  be  void  so  that  the  maker  of  the  note  could  set  it  up  in 
his  defense.  The  taking  of  interest  by  the  bank  beyond  the 
sum  authorized  by  the  charter  would  doubtless  be  a  violation 
of  the  charter,  for  which  a  remedy  might  be  applied  by  the 
government ;  but  as  the  act  of  congress  does  not  declare  that 
it  shall  avoid  the  contract,  it  is  not  perceived  how  the  original 
defendant  could  avail  himself  of  this  ground  to  defeat  a  recov- 
ery." The  note  of  Fleckner  was  valid  in  its  inception.  It 
had  been  negotiated  to  the  Planters'  Bank,  and  in  their  hands, 
so  far  at  least  as  the  question  of  usury  was  concerned,  was  a 
valid  instrument.  The  Planters'  Bank  negotiated  it  to  the 
Bank  of  the  United  States,  and  the  latter  discounted  it  by 
taking  interest  in  advance  at  the  rate  allowed  by  its  charter. 
If  taking  that  sum  in  advance  had  been  usury,  it  is  difficult 
to  see  how  it  would  have  affected  the  validity  of  the  paper,  as 
against  the  maker  of  the  note,  who  was  in  nowise  connected 
with  the  transfer  to  the  Bank  of  the  United  States.  The 
most  that  can  be  claimed  for  the  ohiter  suggestion  of  the  very 
learned  judge  is,  that  since  no  law  had  declared  a  note  valid 
in  its  inception,  held  by  a  bona  fide  holder,  and  by  him  subse- 
quently transferred,  void  for  usury  in  the  transfer,  the  ma- 
ker, who  was  not  connected  with  the  transfer,  could  not  avail 
himself  of  the  alleged  usury  to  defeat  a  recovery.  But  if  the 
learned  judge  intended  to  go  farther,  and  to  hold  that  a  bank 
can  enforce  paper  discounted  by  it  in  violation  of  the  express 
provisions  of  its  charter,  and  having  no  inception  except  upon 
such  discount,  it  is  enough  to  say  that  the  point  was  not  in- 
volved in  the  case  before  him ;  and  whatever  respect  may  be 
due  to  the  opinion  of  so  eminent  a  jurist,  the  conclusion  is  not 
obligatory  as  authority. 

It  is  more  difficult  to  perceive  how  the  case  of  the  BanTc  of 
the  United  States  v.  Waggener,  above  cited,  has  any  applica- 
tion to  the  one  at  bar.    In  that  cas9  the  note  on  which  the 
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Bnit  was  brought  was  not  discounted  by  the  Bank  of  the  Uni*- 
ted  States,  but  was  taken  m  exchange  for  notes  of  the  Bank 
of  Kentucky,  and  a  check  of  the  former  on  the  latter  bank 
nominally  equal  in  amount  to  the  note.  It  reserved  on  its 
&ce  the  legal  rate  of  interest  only.  The  notes  of  the  Bank 
of  Kentucky  were  depreciated  in  their  marketable  value  at  the 
time  of  the  exchange,  and  the  case  resolved  itself,  to  use  the 
language  of  Story,  J.,  "  into  this  inquiry :  whether  upon  ike 
evidence  there  was  any  corrupt  agreement  or  device  or  shift  to 
reserve  or  take  usury."  The  instructions  prayed  for  by  the 
plaintiffs,  submitting  this  question  to  the  jury,  had  been  re- 
vised ;  and  the  court,  in  substance,  held  the  refiisal  improper, 
as  the  exchange  of  the  notes  was  not  per  ae  usurious,  but 
would  depend  for  its  validity  on  the  intent  of  the  parties  in 
making  it,  which  was  a  question  of  fact  to  be  found  by  the 
jury.  No  principle  on  which  the  plaintiffs  in  this  action  can 
stand  seems  to  be  justly  deducible  from  either  of  the  cases  dteA 
In  determining,  however,  the  question  whether  the  only 
remedy  is  by  action  to  recover  back  the  excess  beyond  six  per 
cent,  or  by  quo  warranto  on  behalf  of  the  state,  it  is  necessary 
to  consider  whether  the  legislature  intended  to  prohibit  the 
act  or  contract.  Upon  the  facts  proved  on  the  trial  of  this 
case  the  parties  in  legal  effect  mutually  agreed  the  one  to  de- 
liver and  the  other  to  receive  the  note  in  suit  upon  a  discount 
payable  in  advance  at  the  rate  of  seven  per  cent ;  and  this 
agreement,  so  far  as  the  execution  and  delivery  of  the  note  and 
the  taking  of  the  discount  are  concerned,  was  consummated. 
But  the  statute  expressly  declares  that  upon  such  a  note  '^  the 
corporation  sJudl  not  take  or  receive  more  than  at  and  cfier 
the  rate  of  six  per  cent  per  annum  in  advance."  This  lan- 
guage is  unequivocal  and  imperative.  It  forbids  in  plain  words 
the  act  of  taking  or  receiving  beyond  the  specified  rate,  and 
by  force  of  the  terms  it  prohibits  the  making  of  the  oontract 
by  or  upon  which  a  greater  amount  is  taken.  If  a  contract 
were  reduced  to  writing  by  which  the  bank  boimd  itself  to  dis- 
count for  the  defendants  notes  such  as  the  one  iu  suit  at  seven 
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per  cent  in  advance,  and  an  action  were  brought  to  enforce 
the  contract  or  recover  for  its  breach,  no  lawyer  would  insist 
that  a  recovery  could  be  had  upon  it ;  its  ill^ality  would  be 
transparent,  and  the  bank  would  have  the  full  benefit  of  the 
rule,  potior  est  conditio  defendentis.  Bat  here  the  contract 
is  executed,  so  far  as  relates  to  the  act  of  discounting ;  the 
bank  has  performed  the  agreement,  has  taken  the  note  and  the 
illegal  discount  upon  it,  and  now  comes  into  court  and  oaks 
to  enjoy  the  fruits  of  the  transaction.  True,  say  the  plaintifib, 
the  act  or  agreement  under  which  we  acquired  title  to  the  note 
was  prohibited  by  law ;  nevertheless  the  law  should  aid  us  to 
enforce  the  note  by  suit  and  then  punish  us  for  acquiring  it 
unlawfully.  "  The  answer,"  to  quote  the  language  of  John- 
son, J.,  in  the  Bank  of  th^  United  States  v.  Owens j  (2  Peters^ 
257,)  "  would  seem  to  be  plain  and  obvious,  that  no  court  of 
justice  can  in  its  nature  be  made  the  handmaid  of  iniquity. 
Courts  are  instituted  to  carry  into  eflFect  the  laws  of  a  coun- 
try ;  how  can  they  then  become  auxiliary  to  the  consummation 
of  violations  of  law  ?" 

The  long  established  maxim  of  the  law,  ^^  ex  turpi  causa  nan 
oritur  actio/'  is  equally  applicable  where  the  act  or  contract 
is  prohibited  by  statute,  either  expressly  or  by  implication,  as 
when  it  is  contra  bonos  mores.  "  It  is  quite  clear,"  says  Lord 
Eldon  in  Ex  parte  Dysler^  (2  BosCy  351,)  "that  a  court  of  just- 
ice can  give  no  assistance  to  the  enforcement  of  contracts, 
which  the  law  of  the  land  has  interdicted ;"  and  in  Atibert  v. 
MazCy  (2  B.  d  P.  374,)  it  is  expressly  affirmed  that  there  is 
no  distinction,  as  to  vitiating  the  contract,  between  maium  in 
se  and  malum  prohibitum.  In  Watts  v.  Brooks^  (3  Ves.  Jr. 
612,)  the  court  says:  "There  is  nothing  unusual  in  this 
transaction,  but  it  is  against  a  prohibitory  statute.  I  doubt 
a  little  the  policy  of  the  act,  but  I  cannot  allow  it  to  be  argued 
that  you  can  break  a  law  covertly.  The  court  will  not  exe- 
cute the  contracts." 

The  English  cases  in  which  this  maxim  has  been  applied 
and  enforced  are  numerous  and  very  decisive.    (See  Broom's 
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Legal  Maxims^  4th  ed.  463,  and  notes,)  Our  own  courts 
have  not  hesitated  to  apply  the  maxim  in  its  true  spirit  when- 
ever the  occasion  has  demanded.  Leavitt  v.  Palmer ^  (3  Comet. 
19,)  and  Talmage  v.  Pelly  (3  Seld,  328,)  are  strong  cases  to 
establish  the  invalidity  of  contracts  made  in  violation  of  the 
express  or  implied  prohibition  of  statutes ;  and  the*right  of 
the  receivers  of  corporations  to  set  aside  the  illegal  transaction 
for  the  benefit  of  creditors.  In  Swift  v.  BeerSj  (3  Denio  70,) 
the  court  refased  to  permit  a  recovery  against  the  guaran- 
tor of  a  note,  which  on  its  face,  was  a  violation  of  the  act  of 
1840,  prohibiting  the  issuing  of  post  notes  by  banking  associ- 
ations. 

But  to  enumerate  here  the  various  cases  in  which  ''this 
principle  has  been  practically  applied,  would  be  to  incur  the 
imputation  of  vain  parade.'-  Enough  has  been  said  to  show 
that  where  the  contract  sought  to  be  enforced,  springs  out  of 
a  violation  of  the  statutes  of  the  state,  the  court  ^'will  leave 
the  parties  to  the  illegal  transaction  where  it  finds  them,  with- 
holding from  both  its  aid  in  enforcing  it."  (See  JvMice  Sill 
in  Tylee  v.  YateSy  3  Barb.  228.)  "  It  is  upon  that  ground 
the  court  goes,  not  for  the  sake  of  the  defendant,"  says  Lord 
Mansfield,  ''but  because  they  will  not  lend  their  aid  to  such 
a  plaintiff*." 

The  plaintiffs'  counsel  argued  that  the  amount  of  the  ex- 
cessive interest  taken  in  this  case,  is  so  small  that  the  court 
should  rather  attribute  its  taking  to  mistake  than  to  a  corrupt 
and  intentional  violation  of  the  statute ;  but  the  case  is  not 
open  to  this  suggestion.  The  rate  of  seven  per  cent  was 
knowingly  taken,  and  this  operates  as  a  violation  of  the 
statute  whether  the  officers  of  the  bank  knew  of  its  existence 
and  intended  to  disregard  it  or  not.  Corporations,  like  natural 
persons,  must  be  held  to  intend  the  consequences  of  their  acts, 
"It  is  sufficient,"  says  Lord  Stowell,  "  if  there  is  a  contraven- 
tion of  the  law,  if  there  is  ^fravs  in  legem, ;  whether  that  may 
have  arisen  from  mistaken  apprehension,  from  carelessness,  or 
firom  any  other  cause,  it  is  not  material  to  inquire.    In  these 
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cases  it  is  not  necessary  to  prove  actual  and  personal  fraud." 
(The  Reward,  2  Doda.  A  dm.  R.  271.) 

The  case  was  open  to  the  plaintiff  to  show  the  facts  a£Srm'^ 
atively,  as  they  were  bound  to  do  if  they  would  excuse  them* 
selves,  on  the  ground  of  actual  mistake  in  calculation.  In  the 
absence  of  such  evidence  the  law  must  presume  against  them. 

From  these  conclusions,  it  follows  that  this  court  cannot  lend 
itself  to  aid  the  plaintiffs  to  secure  the  fruits  of  their  infraction 
of  the  statute,  and  the  judgment  below  must  be  affirmed. 

[Ebib  Obvbbal  Tbbm,  February  1,  1858.     Dcmsy  Marvm  and   Cfremtef 
JoBtices.] 
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Upon  a  covenant  by  A.  to  pay  C.  all  sums  of  money  wbich  sball  t)e  recovered 
in  an  action  brought  by  C.  against  H.  and  wife,  thd  covenantor  is  not  liable, 
it  99ems,  if  the  only  judgment  recovered  in  that  action  is  for  the  payment 
of  a  sum  of  money  out  of  the  separate  estate  and  property  of  the  wife. 

Where  a  referee,  upon  the  facts  proved  before  him,  finds  the  law  to  be  that 
the  defendant  is  liable ;  to  which  finding  n6  exception  is  taken,  the  defend- 
ant cannot,  upon  appeal,  insist  that  he  is  not  liable,  upon  the  facts  appear- 
ing before  the  referee. 

A  case  must  be  prepared,  and  settled  by  the  referee,  containing  the  exceptions 
taken  during  the  trial,  or  afterwards ;  and  if  questions  of  law  are  not  incor- 
porated therein,  they  cannot  be  reviewed  on  appeal. 

ON  the  22d  day  of  March,  1854,  an  action,  wherein  Bobert 
D.  Cheesbrough  was  plaintiff,  and  George  Y.  House,  and 
Caroline  E.  House,  his  wife,  were  defendants,  was  pending  in 
the  superior  court  of  the  city  of  New  York,  to  recover  $500, 
with  interest,  remaining  unpaid  and  unsecured,  the  balance 
of  $3500,  consideration  money  for  household  furniture  pur- 
chased by  House  and  wife,  or  one  of  them.  In  that  suit  a 
preliminary  order  of  injunction  was  granted,  on  the  26th  of 
September,  1853,  and  a  final  order  on  the  Ist  of  October, 
1853,  restraining  said  House  and  wife,  their  agents,  &c.  from 
removing  said  furniture,  &c.    These  injunctions  were  in  force 
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on  the  22d  of  March,  1854.  Joseph  Agate  and  Caroline  By 
House  were  brother  and  sister ;  John  Agate  was  their  father^ 
In  March,  1854,  the  plaintiff  was  informed  that  Caroline  E. 
House  had,  prior  to  the  action  in  the  superior  court,  made  a 
chattel  mortgage  on  said  furniture  to  her  father,  John  Agate^ 
for  ^4500,  and  that  Joseph  Agate  was  proceeding  to  foreclose 
the  said  mortgage  and  to  sell  the  furniture  under  the  same, 
and  by  this  means  to  supersede  and  defeat  the  injunctions  in 
the  superior  court,  prerent  the  plaintiff  from  collecting  his 
judgment  when  obtained  in  the  superior  court,  and  thus  ren- 
der it  of  no  avail;  House  and  wife  being  insolvent.  An 
action  was  therefore  commenced,  on  the  20th  day  of  March, 
1854,  in  the  supreme  court,  by  the  said  Bobert  D.  Chees- 
brough,  against  John  Agate,  Joseph  Agate,  George  V.  House 
and  Caroline  E.  his  wife,  to  restrain  the  defendants  from  en* 
forcing  the  said  mortgage,  and  from  removing  or  selling  the 
furniture  under  it,  and  to  set  it  aside  as  fraudulent  and  void 
as  against  creditors,  and  as  against  the  plaintiff.  An  injunc- 
tion was  granted  in  this  action.  The  papers  in  this  action 
were  served  upon  all  the  defendants  except  John  Agate. 
The  action  against  John  Agate,  Joseph  Agate,  &a  in  the 
supreme  court,  was  pending  on  the  22d  of  March,  1854.  The 
first  above  mentioned  action  in  the  superior  court,  and  the 
above  mentioned  action  in  the  supreme  court,  being  both 
pending  on  the  22d  day  of  March,  1854,  Joseph  Agate  made 
a  covenant  entitled  in  both  actions  ;  '^  I,  Joseph  Agate,  one 
of  the  defendants  in  the  last  above  entitled  action,  in  consid- 
eration of  discharging  all  the  injunctions  in  said  several  ac- 
tions, and  discontinuing  the  lasl^  above  entitled  action,  do 
hereby  covenant,  promise  and  agree,  to  and  with  the  above 
named  plaintiff,  to  pay  all  sums  of  money  which  shall  or  may 
be  recovered  in  the  first  above  action,  against  the  said  defend- 
ants, George  v.  House  and  Caroline  E.  House,  together  with 
all  costs  in  said  action  first  above  named.'' 

The  injunctions  were  dissolved,  and  the  action  against  John 
Agate,  Joseph  Agate,  &c.  in  the  supreme  court  discontinued. 
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The  plaintiff  recovered  judgment  in  the  said  first  action,  in 
the  superior  court,  on  the  30th  day  of  December,  1854,  for 
$674.94,  to  be  collected  out  of  the  separate  property  and 
estaie  of  the  said  Caroline  E.  House.  Execution  was  issued 
upon  said  judgment,  and  returned,  no  property,  &c.  Notice 
of  said  judgment  was  sent  in  January,  1855,  to  the  attorneys 
for  House  and  wife,  and  also  the  attorneys  for  the  defend- 
ant. Agate,  in  the  other  suit.  Special  notice  of  said  judg- 
ment was  given  to  Joseph  Agate,  and  demand  of  payment  of 
the  same  made  upon  him.  May  2d,  1855.  The  subject  mat- 
ter of  the  first  action  in  the  superior  court,  against  House 
and  wife,  and  the  second  action  in  the  supreme  court,  against 
John  AgatCj  Joseph  Agate,  &c.  was  the  same.  Joseph  Agate 
had  no  interest  in  the  fiimiture,  but  he  afterwards  purchased 
a  part  of  it,  and  became  concerned  or  interested  in  it.  The 
object  of  the  agreement  or  covenant  of  Joseph  Agate  was  to 
reUeve  the  fumitui^  from  the  injunction.  This  action  was 
brought  by  the  plaintiff  against  Joseph  Agate,  upon  his  cov- 
enant, to  recover  the  amount  of  the  judgment  rendered  in 
the  action  in  the  superior  court  against  House  and  wife. 
This  action  was  tried  before  a  referee,  who  made  his  report, 
in  favor  of  the  plaintiff,  for  $773.36,  besides  costs.  Judg- 
ment was  entered  for  the  plaintiff  thereon,  for  41986.72,  debt 
and  costs,  and  from  that  judgment  the  defendant  appealed. 

NUes  dt  Bagleyj  for  the  appellant. 

8.  W.  Judson,  for  the  respondent 

Ikgb  AH  AM,  J.  The  defendant  entered  into  a  covenant  with 
the  plaintiff,  by  which  he  agreed  to  pay  the  plaintiff  all 
sums  of  money  which  should  be  recovered  against  George  Y. 
House  and  Caroline  E.  House,  in  a  certain  action  then  pend- 
ing in  the  superior  court.  Subsequently  the  plaintiff  recov- 
ered in  that  action  a  sum  of  money,  out  of  the  separate 
property  and  estate  of  the  defendant  Caroline  E.  House,  the 
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wife.  No  judgment  was  entered  against  either  of  the  defend- 
ants, other  than  a  judgment  for  a  sum  of  money  to  be  col- 
lected out  of  the  separate  estate.  Execution  was  issued  in 
the  same  form.  The  only  question  is,  whether  under  this 
covenant  the  defendant  is  liable.  His  only  undertaking  was 
to  pay  any  sum  of  money  which  should  be  recovered  against 
both  the  defendants  in  that  action.  He  was  a  surety:  as 
such  he  has  a  right  to  insist  that  his  contract  shall  be  con- 
strued strictly.  He  can  only  be  held  liable  on  the  condition 
contained  in  it,  viz  :  to  pay  any  moneys  for  which  both  de- 
fendants shall  be  held  liable.  A  recovery  against  the  sepan 
rate  estate  of  one,  does  not  bring  the  case  within  that  condition, 
according  to  its  literal  interpretation ;  and  the  defendants 
liability  may  well  be  doubted.  But  the  case,  as  it  is  submit- 
ted to  us,  is  defective,  and  the  drfendant  cannot  raise  that 
question  on  these  papers.  Whether  upon  the  facts  proven, 
the  defendant  is  or  is  not  liable,  is  a  question  of  law.  The 
referee  has  found  upon  the  facts,  and  has  found  the  law  upon 
those  facts  to  be  that  the  defendant  is  liable.  To  this  find- 
ing no  exception  has  been  taken.  It  is  now  well  settled,  Hiat 
a  case  must  be  prepared  and  settled,  by  the  referee,  contain- 
ing the  exceptions  taken  during  the  trial  or  after  the  trial, 
and  if  not  so  incorporated,  questions  of  law  cannot  be  re- 
viewed on  appeal.  I  need  only  refer  to  the  cases  of  Hujii  y. 
Bloomer^  (3  Kem,  341,)  and  Johnson  v.  Whitlockj  {Id,  344,) 
as  settling  this  practice,  beyond  doubt. 

We  think,  therefore,  the  appeal  in  this  case  is  not  well 
taken,  and  that  the  same  should  be  dismissed,  and  the  judg- 
ment affirmed,  with  costs. 

[Nsw  Toes  Spbgial  Tebm,  March  1, 1858.    hi,grajkam,  Justice.] 
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,  EiBBT  V8.  Hewitt  and  others. 

The  admissions  of  one  member  of  a  firm  are  not  eyidence  to  show  that  the 
other  persons  sought  to  be  made  liable  are  also  partners.  They  are  only 
evidence  against  the  party  making  them. 

The  plainti£&  sold  goods  to  H.,  and  charged  them  to  him,  and  afterwards  took 
his  note  in  payment  of  the  account.  They  then  sought  to  charge  the  de- 
fendant, as  being  a  partner  of  H.,  and  relied  upon  the  fact  that  there  had 
been  a  partnership  between  them,  under  the  firm  name  of  H.  dt  Co.,  and 
that  no  notice  of  the  dissolution  had  been  given  to  the  plaintiflk,  and  upon 
the  declarations  of  H.  that  the  defendant  was  still  interested  with  him  in 
the  business,  and  that  the  name  had  been  changed  for  the  purpose  of  collect- 
ing the  debts.  HM,  that  this  was  not  suflScient  to  establish  the  liability  of 
the  defendant  as  a  partner  when  the  debt  was  contracted. 

Held  (iUOf  that  after  the  partnership  had  been  dissolved,  no  liability  could  be 
created  upon  its  credit,  unless  the  name  of  the  firm  was  used  in  making  the 
purchases. 

Dealers  who,  after  a  dissolution,  but  without  notice  thereof,  trust  the  firm,  are 
protected ;  but  where  the  name  of  the  firm  is  altered,  creditors  cannot  hold 
the  members  of  a  different  firm  liable  because  they  have  not  been  notified 
of  such  dissolution. 

ACTION  for  goods  sold  and  delivered,  brought  against  the 
defendants  leus  partners. 

Inobahah,  J.  Upon  the  trial  of  this  cause  the  defendants 
were  sought  to  be  made  liable  as  partners.  The  goods  were 
sold  to  the  defendant  William  B.  Hewitt,  and  charged  to  him, 
on  the  plaintiffef'  books.  He  selected  all  the  goods  but  one 
parcel,  and  ordered  the  bill  made  out  to  him.  Afterwards  the 
plaintiffs  took  the  note  of  William  B.  Hewitt  in  payment  of 
the  account.  There  was  no  evidence  showing  that  Henry  was 
a  partner,  either  from  his  own  admission,  or  from  any  proof 
of  an  agreement  between  the  defendants.  The  plaintiff  relied 
upon  two  facts,  viz ;  That  there  had  been  a  partnership  be- 
tween the  defendants,  under  the  firm  name  of  Hewitt  &  Co., 
and  that  no  notice  of  dissolution  had  been  given  to  them,  by 
the  defendants,  and  the  declarations  of  William  that  Henry  was 
still  interested  with  him  in  the  business,  and  that  the  name 
had  been  charged  for  the  purpoi^e  of  collecting  the  debts. 
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It  is  now  well  settled  that  the  admissions  of  one  member  of 
a  firm  are  not  evidence  to  show  that  the  other  persons  sought 
to  be  made  liable  are  also  partners.  They  are  only  evidence 
against  the  party  making  them.  (McPherson  v.  BcUAboney 
7  Wend,  216.) 

Nor  does  the  fact  that  a  previous  partnership  had  existed 
between  the  defendants  supply  the  defect.  That  firm  had 
been  dissolved,  and  no  liability  could  afterwards  be  created 
upon  the  credit  of  the  firm,  unless  the  name  of  the  firm  had 
been  used  in  making  the  purchases.  Dealers  who  trusted  the 
firm  after  dissolution,  without  notice  thereof,  are  protected; 
but  where  the  name  of  the  firm  is  altered,  the  vendors  cannot 
hold  the  members  of  a  different  firm  liable,  because  they  have 
not  been  infonned  of  such  dissolution.  They  we.^  informed 
that  the  name  wai^  changed.  The  credit  then  was  not  given 
to  the  old  firm  of  Hewitt  &  Co.,  but  to  a  new  firm  under  the 
name  of  William  R.  Hewitt.  They  were  bound  to  ascertain 
to  whom  they  were  giving  credit  in  the  new  firm,  and  the  sub- 
sequent  declarations  of  William  do  not  in  any  manner  affect 
Henry.  A  case  involving  these  principles  may  be  found  in 
Thorn  V.  Smithy  (21  Wend.  365.)  In  that  case  an  attempt 
was  made  to  charge  a  firm  for  money  borrowed  by  one  member 
of  it.  It  was  held  that  the  declaration  of  the  partners,  though 
made  before  dissolution,  that  the  money  was  borrowed  for  the 
firm,  would  not  bind  the  other  members  of  the  firm,  where 
the  name  of  the  firm  was  not  used  in  creating  the  debt.  The 
case  is  much  stronger  against  such  admissions  after  the  firm  was 
dissolved.  If  the  note  of  the  firm  is  sued  then  the  onus  rests 
upon  the  defendants  to  show  that  the  indebtedness  was  not  for 
the  firm ;  but  if  another  name  is  used,  then  the  persons  seeking 
to  make  them  liable  must  show  the  partnership,  or  the  assent  of 
the  partners.  (  Williamson  f .  Johnson,  1  Bam.  dt  Cress.  146^ 
Palmer  v.  Stephens,  1  Denio,  476.)  The  evidence  in  thk 
case  was  not  sufficient  to  establish  the  liability  of  the  defend- 
ant Henry  as  a  partner  when  the  debt  was  contracted. 

The  non-<production  of  the  note  given  by  William  Hewitt 
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in  his  name  for  the  goods,  would  be  a  fatal  objection  to  the 
recovery,  and  if  loflt  a  bond  of  indemnity  should  have  been 
given  for  it,  and  the  action  should  have  been  founded  thereon* 
As  this  objection  was  not  pressed  upon  the  trial,  the  defend* 
ants  ought  not  to  avail  themselves  of  it  hera 

The  verdict  was  against  the  evidence  on  the  other  point, 
and  a  new  trial  must  be  ordered  on  payment  of  costs. 

[Nbw  Tomx  Spbcui.  Tbbm,  March  1, 1868.    Ingrakam,  Jnstloe.] 


-•♦•- 


Meter  and  others  vs.  The  Citt  of  LouisviIiLS. 

« 

The  court,  at  general  term,  on  reversing  a  judgment  rendered  on  the  Terdicfc 
of  a  Jury,  or  on  the  trial  by  the  court  or  a  referee,  cannot  render  a  Judgment 
in  &yor  of  the  appellant.    It  should  order  a  new  trial. 


M 


OTION  to  correct  a  judgment  entered  at   a  general 
term. 


Inobaham,  J.  Upon  the  trial  of  this  cause  before  a  single 
justice  without  a  jury,  the  court  rendered  judgment  for  the 
defendants.  The  plaintifis  appealed  to  the  general  term,  and 
the  court  reversed  the  judgment  appealed  from  and  rendered 
judgment  for  the  plainti£fs.  A  motion  is  now  made  to  cor- 
rect the  judgment  so  rendered,  and  to  order  a  new  trial,  instead 
of  judgment  for  the  plaintifb.  This  involves  the  question 
whether  the  general  term  can,  in  reviewing  a  judgment  ren- 
dered on  a  verdict  of  a  jury  or  on  a  trial  by  the  court  or  ref- 
eree, render  a  judgment  in  favor  of  the  appellant 

In  Astor  v.  L'Amoreux,  (4  Sandf.  524,)  the  superior 
court  in  general  term  reversed  a  judgment  rendered  upon  the 
verdict  of  a  jury,  and  ordered  judgment  for  the  appellant  In 
that  case  Justice  Duer  says,  '^  We  can  perceive  no  reason  for 
subjecting  the  parties  to  a  new  trial  which  we  know  must  r&- 
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Bult  in  the  same  judgment  that  we  are  now  ready  to  pronounce/' 
On  appeal  to  the  court  of  appeals,  (4  Selden,  107,)  it  was  held 
that  "  the  superior  court  erred  in  reversing  the  judgment  and 
ordering  a  final  judgment  for  the  defendant.  It  should  have 
ordered  a  new  trial,  which  was  all  it  was  authorized  to  do/' 

In  Marquet  v.  Marquety  (2  Ktrnan^  340,)  the  general  term 
of  the  supreme  court,  instead  of  ordering  a  new  trial,  reversed 
the  judgment  given  at  special  term  and  ordered  judgment  for 
the  defendant,  of  dismissal  of  the  complaint.  The  court  there 
say,  '^  when  the  facts  are  ascertained  by  a  special  verdict,  or 
any  other  form  of  finding  allowed  by  the  law,  the  question 
which  party  is  entitled  to  judgment  arises  upon  appeal  and  a 
judgment  disposing  of  the  whole  case  may  be  given  at  the 
general  tenn.  But  when  the  case  is  brought  for  review  to  the 
general  term  upon  an  allegation  of  error  on  the  trial,  in  the 
process  of  ascertaining  the  facts,  the  only  judgment  which  can 
properly  be  given  for  the  appellant  is  one  ordering  a  new  triaL 
{See  also  Cobb  v.  Cornish,  15  How.  Pr.  Rep.  409.) 

There  is  one  other  case  where  the  court  of  appeals  has  order- 
ed  judgment  for  the  appellant,  which  was  the  fact  in  the  case 
last  cited,  viz.  where  the  judgment  of  the  special  term  was 
reversed  by  the  general  term.  On  an  appeal  from  that  de- 
cision the  court  of  appeals  held  that  they  could  reverse  the 
judgment  of  the  general  term  and  affirm  the  judgment  of  the 
special  term. 

The  order  made  at  general  term  must  be  amended  so  as  to 
direct  a  new  trial ;  costs  to  abide  the  event 

[Nbw  Tobk  Spbcial  Tbbm,  March  1, 1858.    Ingrakamj  Jostioe.] 
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Chambeblain  4;8.  Townsbnd. 

Where  the  maker  of  a  promissory  note  annexes  thereto  a  certificate  that  tho 
same  is  given  fbr  value,  and  will  be  paid  when  daei  and  the  note  is  after- 
wards sold  td  a  third  person,  for  an  amoimt  less  than  should  have  been  paid 
for  it  if  discounted  at  legal  interest,  the  maker  is  estoi^ped  by  the  certiflcatei 
fh>m  setting  up  the  defense  of  usuiy. 

APPEAL  from  a  judgment  entered  upoii  the  i'eport  of  & 
referee. 

Ingbaham,  J.  The  defendant  made  two  noted  to  his  own 
order,  and  deKvered  them  to  HoUey,  for  the  purpose  of  taking 
up  other  notes  of  the  defendant  then  past  due.  To  each  note 
he  annexed  a  certificate  that  the  same  was  given  for  value^ 
and  would  be  paid  when  due.  On  this  certificate  the  note  was 
sold  to  the  plaintiff  for  an  amount  less  than  should  have  been 
paid  for  it  if  discouiited  at  legal  interest,  and  the  only  ques* 
tion  is,  whether  the  defendant  is  estopped  from  setting  up  the 
defense  of  usury,  in  consequence  of  the  certificate* 

It  has  been  repeatedly  held,  and  must  be  considered  as  the 
settled  law  of  this  court  until  otherwise  decided  by  the  court 
of  appeals,  that  the  doctrine  of  estoppel  applies  to  one  who 
repre8ent49  a  note  which  he  is  about  to  sell  to  he  business  pa- 
per when  in  fact  it  is  not,  so  as  to  preclude  him  from  setting 
up  the  defense  of  ustiry.  (Holmes  v.  Williams^  10  PaigCy 
326.  Watson's  Ex'rs  v.  McLaren,  19  Wend,  557.  Dotve  v. 
Schiitt,  2  DeniOj  621.  Clark  v.  Sisson,  4  Dtier^  408.  2Vt*«- 
cott  V.  Davis,  4  Barb.  495.) 

The  only  difference  between  this  case  attd  those  above  refer- 
red to  is,  that  the  defendailt  represented  these  notes  to  have 
been  given  for  value,  t  see  no  difference  between  that  repre- 
sentation and  one  that  the  paper  is  business  paper.  Each 
conveys  the  same  idea,  vus :  that  the  notes  have  been  parted 
with  for  a  sufficient  consideration  to  give  them  validity,  and 
each  representation  is  intended  for  the  same  purpose,  viz.  to 
induce  a  purchaser  to  take  the  notes  without  fear  of  the  de- 
fense of  usury. 
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Macondray  v.  Wardle. 

In  the  present  case  no  one  but  the  defendant,  who  is  both 
maker  and  indorser^  is  affected  by  the  application  of  this  nile, 
and  there  is  no  hardship  or  injustice  in  saying  to  him  that  he 
cannot  deny  now,  what  he  represented  the  note  to  have  been 
when  the  plaintiff  Was  induced  to  purchase  it.  A  contrary 
rule  would  hold  out  to  men  a  temptation  to  deceiye  others  by 
fiedsehood  and  then  allow  them  to  take  advantage  of  such  false- 
hood to  escape  the  liability  so  incurred. 

The  findings  of  the  referee  are  conclusive  68  to  the  factSy 
and  there  was  no  error  in  the  law  as  applied  to  thent 

The  report  of  the  referee,  and  the  judgment  entered  theieoii, 
should  be  afSrmed  with  costs. 

[Nbw  Tobk  Spbcxal  Tbsx  March  1, 1858.    Ingraham^  Justice.] 


Macokbbat  and  others  V8,  Thomas  WAltnlE  and  Belinda 

WardLe. 

In  an  action  against  husband  and  wife,  to  compel  the  application  of  certain 
real  property,  standing  in  the  name  of  the  wife,  to  the  payment  of  a  judg- 
ment recovered  against  the  husband,  upon  the  ground  that  it  in  reality  be- 
longs to  the  husband,  and  was  bought  in  the  name  of  the  wife,  in  order  to 
defraud  the  creditors  of  the  husband,  the  wife  cannot  be  examined  aa  a 
witness,  by  the  plaintiflf. 

The  principle  oi  the  common  law,  forbidding  husband  and  wife  to  be  witnesses 
for  each  other,  has  not  been  changed  by  the  prrovision  of  the  code,  allowing 
a  party  to  caU  the  adverse  party  as  a  witness. 

The  wife  not  being  a  competent  witness  in  an  action  against  the  husband 
alone,  making  her  a  party  to  the  record  will  not  remove  the  incompetency. 

Nor  are  the  admissions  of  the  wife  competent  testimony,  to  sustain  a  suit 
against  husband  and  wife,  afibcting  property  standing  in  her  name. 


M 


OTION  for  a  new  trial,  after  a  judgment  upon  a  verdict 
at  the  circuits 


Ingbahah,  J.    The  plaintifEs  seek  to  compel  the  appU 
tion  of  certain  real  property,  standing  in  the  name  of  Belin- 
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da  Wardle,  to  the  payment  of  a  judgment  recovered  against 
her  husband,  Thomas  Wardle,  upon  the  ground  that  it  in 
reality  belonged  to  the  husband,  and  was  bought  in  the 
name  of  the  wife,  to  defraud  the  creditors  of  the  husband. 

Upon  the  trial  of  the  cause  the  plaintifib  called,  on  their 
behalf,  Belinda  Wardle  as  a  witness,  who  was  objected  to  and 
excluded  by  the  court.  The  plaintifb  then  offered  to  call 
her  against  herself  only.  This,  also,  was  objected  to,  and  the 
witness  was  excluded.  The  same  offer  was  made  after  the 
examination  of  Thomas  Wardle  had  been  read,  and  the  tes- 
timony again  excluded.  To  all  these  rulings  the  plaintiffs' 
counsel  excepted. 

It  is  contended  that  under  the  present  system  the  wife  may 
be  examined  as  a  witness,  where  she  is  a  party  to  a  suit. 

I  did  not  understand  the  counsel  upon  the  argument  as 
ui^ing  the  right  to  examine  the  wife  against  the  husband, 
when  the  action  was  against  him  alone.  On  the  contrary,  he 
concedes,  in  his  points,  that  in  such  a  case  the  wife  could  not 
be  examined.  Since  the  adoption  of  the  code,  the  decisions 
have  been  numerous,  that  in  such  cases  the  wife  cannot  be  a 
witness  for  or  against  her  husband.  (Pillow  and  wife  v. 
Bushnelly  Code  Bep.  19.  Erwin  v.  Smaller ^  2  Sandf.  340. 
Hasbrouch  v.  Vandervoort^  4  id»  596.  Arborgast  v.  Ar- 
horgast,  8  How.  Pr.  Rep.  297.) 

The  plaintifGs  urge  that  the  proposed  examination  of  the 
wife  was  only  against  herself,  and  that  she  was  so  offered. 
I  am  at  a  loss  to  see  how  that  result  could  follow  from  her 
examination.  The  object  of  the  action  was  to  prove  a  fraud 
between  herself  and  her  husband.  There  could  be  no  judg- 
ment against  her  unless  against  the  husband  also,  and  there 
is  no  propriety  in  saying  that  the  examination  would  not 
affect  the  husband  as  much  as  it  would  the  wifa  If  the 
plaintifiis'  position  is  true,  that  the  house  and  lot  belong  to 
the  husband,  though  in  the  name  of  the  wife,  then  the  ob- 
ject of  the  examination  is  to  prove  that  the  conveyance  to 
her  was  for  his  benefit,  and  the  result  would  be  the  applit 
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tion  of  his  property  to  the  plaintiffs'  use,  in  payment  of  the 
debt  due  them.  Surely  it  cannot  be  said  to  be  a  case  in  which 
the  husband  has  no  interest. 

It  was  also  urged,  in  favor  of  the  wife's  examination,  that 
as  on  filing  a  bill  of  discovery  under  the  old  system,  in  equity, 
the  answer  of  the  wife  could  have  been  reckd  in  evidence,  it 
was  proper  she  should  be  examined  now,  in  the  place  of  such 
discovery.  The  plaintiffs  have  the  wife's  answer  now,  in  the 
case.  Such  answer,  I  suppose,  might  have  been  read  on  the 
trial.  That  answer  contains  a  full  denial  of  the  plaintifb' 
charges,  and  it  is  not  probable  that  she  would  have  filed 
any  other  answer  if  the  suit  had  been  under  the  old  system. 
The  wife  was  no  more  competent  as  a  witness,  in  equity,  un- 
der the  old  system  than  she  is  now. 

As  I  have  before  remarked,  the  wife  could  not  have  been 
competent  if  the  action  were  solely  against  the  husband. 
Making  her  a  party  to  the  record  does  not  remove  the  incom- 
petency. In  Symonds  v.  Pecky  (10  Hota,  Pr.  Bep.  395,)  it 
is  said,  "  the  principle  is  undoubtedly  sound,  that  a  person 
incompetent  to  testify  for  a  party,  cannot  be  rendered  compe- 
tent by  being  made  a  party." 

If  the  code  has  not  changed  the  rule  as  to  the  examination 
of  husband  and  wife,  for  or  agtkinst  each  other,  the  numerous 
decisions  before  the  code,  which  are  referred  to  in  the  cases 
before  cited,  decide  this  question.  Such  is  stated  very  strongly 
by  Judge  Duer,  in  Haabrouck  v.  Vandervoort^  (4  Sandf, 
597,)  and  he  adds  :  '^The  law  is,  that  husbands  and  wives 
are  not  competent  witnesses  for  or  against  each  other,  in  any 
suit  in  which  either  is  a  party,  or  in  the  event  of  which 
either  has  a  direct  and  certain  interest"  In  McQuire  v. 
Wordeny  (3  E,  2>.  Smithy  355,)  this  question  was  examined 
in  relation  to  the  right  of  the  wife,  when  sued  with  her  hus- 
band, to  offer  herself  for  examination,  after  the  plaintiff  or  his 
assignor  had  been  examined  in  his  own  behal£  Although 
the  court  there  expressed  a  doubt  whether  the  code  had  not 
in  such  a  case  altered  the  law,  so  as  to  admit  both  husband 
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anfl  wife  as  witnesses,  with  the  assent  of  the  other ;  still  the 
court  unanimously  sanctioned  the  principle  that  in  no  case 
could  either  be  offered  as  a  witness  against  the  other. 

The  case  of  Hasbrouck  v.  Vandervoorty  in  the  court  of  ap- 
peals, (5  Seldeny  153,)  confirms,  fully,  the  rule  that  the  code 
has  not  altered  the  law  as  it  existed  previously.  The  chief 
justice  says,  "  the  policy  of  the  law,  in  order  to  ensure  con- 
jugal confidence,  has  laid  down  a  definite  rule,  that  in  no 
case  shall  husband  and  wife  be  allowed  to  give  evidence  for 
or  against  each  other.''  And  he  further  adds :  ^^  the  sections 
of  the  code  referred  to  have  not  touched  the  effect  of  the  rela- 
tion of  husband  and  wife  upon  the  competency  of  wit- 
nesses.'' The  admissions  of  the  wife  to  the  same  effect,  were 
offered  in  evidence.  The  objection  which  has  been  considered, 
to  her  testimony  under  oath,  would  apply  with  much  greater 
force  to  admissions  made  by  her,  not  under  oath.  The  point 
is  expressly  decided  in  Lay  Orae  v  FetersoTiy  (2  Sandf,  338,) 

in  which  we  concur. 

Judgment  affirmed. 

[Nbw  York  Spbcia^i  Tbbm,  March  1, 1868.    Ingraham,  Jiutice.] 


Hamilton  va,  Lomax. 

A  proiQise  of  marriage,  by  an  infant,  is  not  binding,  and  ^  action  for  the 
breach  thereof  cannot  be  maintained.. 

A  person  seduced  cannot  maintain  an  action  for  the  seduction. 

Ttt  only  mode  in  which  an  action  for  seduction  can  be  maintained  is  by  bring- 
ing it  in  the  nan^e  of  some  person  haying  a  right  to  the  sendees  of  the  female 
sedu<^,  in  which  action  damages  may  be  recovered,  not  only  for  an  actual 
loss  of  service;  but  for  a  sum  sufficient,  also,  to  punish  the  seducer. 

MOTION  by  the  defendant  in  an  action  for  seduction,  to  be 
discharged  from  arrest.  The  plaintiff,  Janet  Hamilton, 
was  twenty,  and  the  defendant  sevent^n  yiBars  of  age.  It 
appeared  in  evidence  that  the  intimacy  between  the  parties 
commenced  at  Toronto,  Canada ;  that  the  parties  came  to  the 
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City  of  New  York  together,  under  the  pretended  reLationship 
of  brother  and  sister ;  that  they  there  had  connection  with 
each  other,  and  the  defendant  promised  to  marry  the  plaintiff. 
The  promise  of  marriage  was  corroborated  by  the  evidence  of 
I  a  Mr.  Nash,  who  heard  the  defendant  say  he  intended  to  marry 
the  plaintiff,  when  he  heard  from  his  father,  who  lived  at  Man- 
chester, in  England. 

Inqraham,  J.  No  complaint  is  submitted,  on  the  motion, 
if  any  has  been  served,  and  it  is  difficult  to  say  whether  the 
arrest  was  originally  intended  to  have  been  for  a  breach  of 
promise  of  marriage,  or  for  seduction.  Upon  the  argtmient 
of  the  motion,  the  plaintiff's  counsel  stated  it  was  not  for  the 
breach  of  promise  of  marriage,  and  sought  to  sustain  it  for  the 
seduction. 

The  evidence  so  fully  establishes  the  infancy  of  the  defend- 
ant that  no  attempt  has  been  made  to  contradict  it,  and  this 
fact  has  probably  led  to  the  abandonment  of  any  proceeding 
for  the  breach  of  such  a  promise.  The  cases  of  Hunt  v.  Fettky 
(5  Ootoen,  475,)  and  Holt  v.  Ward,  (2  Strange,  937,)  folly 
establish  that  a  promise  of  marriage  by  an  infant  is  not  bind- 
ing, and  an  action  for  the  breach  thereof  cannot  be  maintained. 
See  also  Cameron  v.  Alebay,  (1  Maid.  76.)  The  ground  on 
which  the  plaintiff  claimed  to  sustain  the  arrest  was  for  the 
seduction,  alleging  that  the  plaintiff  had  been  defrauded  by 
the  false  promise  of  the  defendant.  In  no  instance,  however, 
injjjrnmJHO  to  do  nnmothinc  "in/teturo"  sufficient  to  sus- 
tain an  action  for  deceit.  All  promises  to  pay  money  in  6ofc- 
sideration  of  goods  to  be  sold,  or  for  services  to  be  rendered, 
are  of  the  same  character ;  and  although  they  are  not  p^- 
formed,  still  no  action  for  fraud  can  be  maintained  upon  them  ; 
the  action  must  be  on  the  promise  itself.  This  case  does  not 
show  any  representation,  or  any  promise,  other  than  the 
promise  to  marry.  So  careful  have  the  courts  been  to  keep 
these  causes  of  action  separate,  that  in  a  case  for  seduction 
it  was  held  to  be  erroneous  to  admit  evidence  of  a  promise 
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of  marriage,  in  attempting  to  prove  the  seduction.  {OiUet  v. 
Heady  7  Wend.  193.)  No  case  has  been  cited  to  show  that  a 
person  seduced  could  maintain  an  action  for  such  seduction,  / 
because  the  person  seduced  assents  thereto.  The  only  mode  j  i 
in  which  the  action  has  ever  been  maintained  has  been  by 
bringing  such  action  in  the  name  of  some  person  having  a  right 
to  the  services  of  the  person  seduced,  and  allowing  damaged  to 
be  recovered,  not  only  for  actual  loss  of  service,  but  for  a  sum 
sufficient  also  to  punish  the  seducer ;  but  such  action  can 
never  be  maintained  in  the  name  of  the  party  seduced. 

In  the  present  case,  from  the  plaintiff's  own  statement,  it 
appears  that  she  is  under  21  years  of  age  and  lived  with 
her  mother.  The  latter  has  a  right  to  bring  an  action  for  the 
loss  of  service  of  her  daughter.  In  that  action  fiill  recom- 
pense could  be  obtained  for  any  injury  caused  by  the  defendant 

The  statement  of  the  plaintiff's  first  acquaintance  with  the 
defendant,  as  given  by  herself,  is  not  of  such  a  character  as  to 
relieve  the  case  from  suspicion.  She  states  that  her  first  ac- 
quaintance with  the  defendant  was  in  the  streets  of  Toronto 
after  dark,  and  that  she  remained  with  him  for  three  quarters 
of  an  hour,  in  the  street ;  and  her  subsequent  statements  of 
her  relations  with  him  throw  much  doubt  upon  any  supposed 
attempts  of  the  defendant  to  deceive  her.  It  is  enough,  how- 
ever, to  say  that  the  law  does  not  give  the  plaintiff  a  right  of 
action,  in  her  own  name,  for  the  seduction.  It  may  be  that 
there  are  dome  cases  where  such  an  action,  if  allowed,  would 
give  a  party  the  redress  to  which  she  was  entitled ;  but  the 
l^slature  has  not  thought  fit  to  authorize  such  an  action  to 
be  brought,  and  until  they  do  the  courts  have  no  authority  to 
sanction  the  bringing  it.  As  the  law  now  permits  parties  to 
be  witnesses  in  their  own  behalf,  some  of  the  difficulties  which 
have  heretofore  stood  in  the  way  of  allowing  a  female,  who 
has  been  seduced,  to  maintain  an  action  in  her  own  name,  have 
been  obviated ;  but  it  is  for  the  legislature,  and  not  the  ffftTirt^ 
to  apply  the  remedy.    Tfaie  defendant  must  be  discharged. 

[Kbw  Tobk  Spboial  Tsbm,  March  1, 1868.    Lagrahami  Joitioe.] 
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Mart  Norton,  administratrix  &c.  of  Thomas  Norton,  tw. 
E.  WiswALL  and  J.  P.  Wiswall,  ex'rs  <fec.  of  E.  Wiswall. 

A  party  who  has  from  the  public  aathoriiies  a  license  to  nm  a  ferry,  and  has 
leased  the  same  to  auother  persoa,  for  a  definite  period,  who  is  conducting 
the  same  independently  of  the  lessor,  by  his  own  men  and  means,  is  not 
liable  jn  damages  for  a  death  caused,  during  that  period,  by  the  wrongAiI 
act  or  negligence  of  a  servant  of  the  lessee. 

THIS  action  was  brought  to  recover  damages,  under  the  act 
of  1847,  on  account  of  a  death  caused  by  the  wrongful 
act,  neglect  or  default  of  the  defendant's  testator.  {Laws 
of  1847,  ch,  450.)  The  cause  was  tried  at  the  Bensselaer 
circuit,  in  June  1856,  before  Mr.  Justice  Gould  and  a  jury, 
and  a  verdict  was  given  for  the  plaintiff  for  $3000.  The 
death  occurred  by  the  swamping  or  upsetting  of  a  skiff  boat 
on  the  13th  of  October,  1854,  on  its  passage  across  the  side 
cut  ferry  from  Troy  to.  West  Troy,  rowed  by  a  Canadian  of 
the  name  of  Yeppo  or  Yippo.  who  was  in  the  employ  of 
Robert  Morrison,  the  latter  being  the  lessee  of  Ebenezer  Wis- 
wall, of  said  ferry  at  a  yearly  rent,  and  the  owner  of  the  ferry 
house  where  the  toll  was  taken,  and  of  the  boats  and  imple- 
ments used  in  conveying  passengers  across  the  ferry,  and  hav- 
ing the  entire  direction,  management  and  control  of  the  ferry. 
On  proof  of  these  latter  facts,  the  defendant's  counsel  moved 
for  a  nonsuit  and  dismissal  of  the  complaint.  The  motion 
was  denied,  and  the  defendant  excepted.  The  court  held 
that  the  defendant  was  liable  for  the  acts  of  the  ferryman, 
and  charged  the  jury  that  if  the  accident  occurred  through 
the  negligence  of  the  ferryman,  unaccompanied  with  negli- 
gence on  the  part  of  the  plaintiff's  intestate,  or  his  fellow 
passengers,  the  plaintiff  was  entitled  to  recover.  The  de- 
fendant excepted.  The  defendant's  counsel  requested  the 
court  to  charge,  that  if  the  jury  found  that  Morrison,  the 
lessee,  was  executing  an  independent  employment,  and  that 
Wiswall  did  not  in  any  degree  interfere  with  his  business, 
either  in  the  employment  of  the  boatmen  or  in  giving,  or 
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assmning  to  give,  any  directions  whatever,  as  to  the  running 
of  the  ferry,  the  defendant  could  not  be  charged  with  the 
negligence  of  Morrison's  servant  or  agent,  and  the  plaintiff 
ought  not  to  recover.  The  court  refused  so  to  charge,  and 
the  counsel  for  the  defendant  excepted.  The  defendant  also 
excepted  to  that  part  of  the  judge's  charge  which  declared 
that  passengera  who  are  iu  danger  in  a  ferryboat  are  ex- 
cused  for  their  conduct,  though  it  may  have  contributed  to 
the  accident;  unless  it  was  plainly  wrong,  and  that  they 
are  entitled  to  the  benefit  of  any  doubt  on  that  subject; 
and  also  to  that  part  of  the  charge  which  declared  that  if 
the  rising  of  the  passengers  in  the  boat  produced  the  acci- 
dent, and  they  had  reasonable  cause  for  believing  themselves 
in  danger,  they  were  not  responsible  for  the  exercise  of  great 
presence  of  mind,  and  that  their  activity,  from  fear,  did  not 
excuse  the  carrier. 

The  court  having  charged,  in  substance,  that  if  an  improper 
act  on  the  part  of  the  passengers  concurred  in  producing  the 
injurious  result,  the  plaintiff  could  not  recover,  declined  to 
vary  the  charge  so  as  to  state  that  the  rash,  imprudent  or 
indiscreet  conduct  of  any  of  the  jiassengers,  in  rising  from 
their  seats  and  contributing  to  the  accident,  would  bar  a 
recovery  by  the  plaintiff.  To  this  refusal  the  defendant's 
counsel  excepted.  The  court  also  declined  further  to  vary 
the  charge,  on  this  point,  so  as  to  state  that  the  plaintiff 
could  not  recover  unless  she  showed  that  the  plaintiff's  in- 
testate was  wholly  free  from  fault,  and  that  thus  the  injury 
was  wholly  caused  by  the  carelessness  or  negligence  of  the 
defendant.  To  this  refusal,  also,  the  defendant's  counsel  ex- 
cepted. The  defendant  also  excepted  to  the  admission  of 
evidence  tending  to  show  that  the  overseer  of  the  poor  was 
called  upon  to  assist  the  plaintiff  in  the  winter  succeeding 
the  accident,  and  found  her  and  her  family  very  needy,  and 
rendered  them  assistance. 

The  defendant  moved  the  court  for  a  new  trifil,  upon  the 
judge's  minutes,  which  motion  was  denied,  and  judgment  en- 
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tered  for  the  plaintiff.  The  defendant  made  a  case  and  excep* 
tioDs  and  appealed  from  said  judgment^  to  the  general  term 
of  the  court. 

David  L.  Seymour y  for  the  appellants^ 

Daniel  Oardrtery  for  the  respondent. 

HoGEBOOM,  J«  This  case  presents,  distinctly,  the  specific 
question  whether  a  party  who  had  from  the  public  authorities 
a  license  to  run  a  ferry,  and  had  leased  the  same  to  another 
party  for  a  definite  period,  who  was  cotiducting  the  same 
independently  of  the  lessor,  by  his  own  men  and  means,  is 
liable  for  a  death  caused  during  that  period,  by  the  wrong- 
ful act  or  negligence  of  a  serrant  of  the  lessee.  I  think 
the  principle  is  well  settled  on  authority^  that  he  is  not  so 
liable ;  but  as  the  contrary  is  strenuously  maintained  by  the 
learned  counsel  for  the  plaintiff,  and  as  the  principle  itself  is 
of  large  application,  and  must  control  a  considerable  num- 
ber of  suits  growing  oift  of  the  occurrence  in  question  in  tiiis 
case,  it  nuiy  be  well  to  re-state  some  of  the  reasons  upon 
which  it  rests. 

I  am  not  able  to  see  how  any  person  can  be  made  re- 
sponsible for  a  particular  transaction,  or  the  consequences 
flowing  from  it,  unlm  he  has  been  in  some  way  personally 
engaged  in  it,  or  instrumental  in  bringing  it  about,  or  the 
relation  between  him  and  the  person  who  inflicts  the  injury 
complained  of,  be  that  of  partner,  or  master  and  servant,  or 
some  other  involving  the  principle  of  agency. 

Where  one  is  the  master  or  principal  of  another,  he  is  re- 
sponsible for  his  acts,  within  the  scope  of  his  employment, 
because  he  has  conferred  authority  upon  the  latter  to  do  the 
act,  and  because  he  has  the  power  and  the  l^al  right  to  con- 
trol his  conduct.  Where  one  is  the  partner  of  another,  he  is 
liable  for  his  acts  within  the  scope  of  the  partnership,  because 
he  has  agreed  to  be  so,  and  because  the  very  nature  and  object 
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of  this  relation  imply  that  each  acts  with  the  authority  and 
assent  of  the  other.  But  where  the  parties  stand  towards 
each  other  simply  in  the  light  of  contracting  parties,  having 
no  relation  towards  each  other  which  draws  into  operation  the 
principle  of  agency,  the  rule  does  not  apply.  Such  is  the  con- 
dition of  lessor  and  lessee.  The  lessee,  for  the  time  being, 
takes  the  place  and  assumes  the  duties  and  obligations  of  the 
lessor.  He  is  a  substitute  for  the  lessor.  He  acts  independ- 
ently of  him.  He  cannot  be  controlled  by  him.  He  has  an 
agreement  under  which,  in  consideration  of  a  stipulated  com- 
pensation, he  is,  for  the  time  being,  clothed  with  the  rights 
and  responsibilities  of  the  lessor.  The  lessee  of  a  house  or  a 
farm  is,  during  the  continuance  of  the  lease,  owner — at  least 
quasi  owner.  He  has  the  rights  of  owner.  The  lessor  can- 
not, without  his  consent,  set  foot  upon  the  premises.  The 
lessee  of  a  ferry  has  similar  and  equal  rights.  By  the  very 
terms  and  l^al  effect  of  the  lease  the  lessor  is  displaced  from 
the  possession  and  temporary  ownership  of  the  ferry.  He  can- 
not run  it.  He  cannot  control  it.  He  cannot  give  directions 
in  regard  to  it.  He  has  no  more  rights  in  regard  to  it  than 
a  third  person.  To  attempt  to  take  possession  or  to  exercise 
control,  or  to  give  directions,  would  be  to  make  him  an  usurper, 
an  intruder — a  trespasser.  How  then. can  he  be  liable  for  the 
acts  of  the  lessee  ?  The  servants  of  the  lessee  are  not  his 
servants.  He  cannot  control  them.  He  cannot  give  them 
orders  which  they  are  bound  to  obey.  They  owe  no  allegiance 
or  service  to  him.  Having  no  power  over  them,  and  having 
conferred  no  authority  upon  them,  he  is  not  responsible  for 
their  acts.  He  stands  in  no  relation  to  them  which  makes 
applicable  to  him  the  maxim  respondeat  superior. 

The  application  of  these  principles,  under  the  adjudged 
cases,  is  generally  not  difficult,  when  the  facts  are  undisputed. 
Thus,  in  Blahe  v.  Ferris,  (1  Selden,  48,)  the  defendant  had 
a  license  from  the  common  council  of  New  York,  to  put  down 
a  sewer  in  one  of  the  public  streets,  and  which  required  him, 
in  order  to  protect  the  citizens  from  danger,  to  keep  up 
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proper  barriers  and  lights  in  the  neighborhood  of  the  excava- 
tion, and  made  him  responsible  for  the  damages  which  might 
result  from  the  making  of  the  improvement,  by  a  neglect  of 
any  of  the  necessary  precautions,  and  Ferris,  instead  of  pros- 
ecuting the  work  himself^  contracted  with  one  Gibbons  to  do 
it,  for  a  stipulated  price,  and  it  was  done  by  the  latter. 
During  its  prosecution,  an  injury  occurred  to  the  carriage  and 
horses  of  the  plaintiff,  by  their  being  driven  into  the  excava- 
tion thus  made ;  and  for  this  injury  the  action  was  brought. 
But  although  there  was  a  recovery,  with  the  sanction  of  the 
supreme  court,  it  was  reversed  in  the  court  of  appeals,  and  a 
lengthy  opinion  pronounced,  in  which  this  whole  doctrine  is 
elaborately  discussed  and  deliberately  settled.  The  court  dis- 
tinctly held  that  Gibbons,  and  not  Ferris,  was  the  party  liable, 
and  that  the  servants  of  Gibbons  were  not  the  servants  of  Fer- 
ris, within  the  meaning  of  the  rule  respondeat  superior.  The 
decision  is  worthy  of  particular  consideration,  because,  within 
the  principle  of  some  other  adjudged  cases,  it  might  with 
much  plausibility  be  contended,  that  inasmuch  as  the  build- 
ing of  sewers  and  the  duty  of  taking  all  proper  precautions 
against  accidents,  were  obligations  resting  upon  the  municipal 
authorities  of  New  York,  as  public  oflEicers,  imposed  by  law, 
and  which  they  could  not  evade  or  shift  upon  others,  they 
themselves  should  be  regarded  as  the  parties  really  liable ;  and 
inasmuch  as  they  had  substituted  in  their  place  the  defend- 
ant, and  expressly  imposed  upon  him,  by  the  terms  of  the 
written  license,  the  same  obligations  and  responsibilities  which 
rested  upon  them,  he  should  not  be  permitted  to  shift  them 
upon  another  person.  Nevertheless,  the  court  of  appeals  em- 
phatically hold  that  Gibbons  being  the  actual  contractor,  and 
conducting  the  work  by  his  own  servants  and  means,  for  a 
stipulated  price,  to  be  paid  him  by  Ferris,  the  latter  was  nei- 
ther in  a  situation  to  interfere  with,  nor  to  be  responsible  for, 
the  acts  of  the  latt^,  so  far  as  third  persons  were  ooncemed. 
The  principle  of  that  case,  unless  it  has  been  in  some  way 
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modified  or  overruled,  is  directly  applicable  to  the  case  at  bar^ 
and  decisive  of  the  result. 

Nor  do  I  perceive  any  solid  distinction  in  principle  between 
this  case  and  that  of  Heimstreet  v.  Howland,  (5  BeniOj  68.) 
That  was,  like  this,  an  action  on  the  case,  for  negligence  al- 
leged to  have  been  committed  by  the  ferryman  of  the  defend- 
ant, by  which  a  span  of  horses  belonging  to  the  plaintiff  was 
drowned.  There,  as  here,  the  defendant  was  the  original  les- 
see of  the  ferry.  There,  as  here,  he  had  leased  the  same  to  a 
third  person,  and  the  servant  of  the  latter  was  guilty  of  the 
negligence.  The  question  turned,  it  is  true,  upon  the  point 
whether  the  nature  of  the  arrangement  as  to  the  ferriage,  be- 
tween the  defendant  and  his  lessee,  did  not  constitute  them 
partners,  and  the  court  held  it  did  not,  and  therefore  granted 
a  new  trial,  reversing  the  decision  made  at  the  circuit.  But 
if  the  ground  which  the  plaintiff  here  takes  was  tenable,  it 
would  have  been  decisive  of  the  case  there.  It  is  true,  it  does 
not  seem  to  have  been  discussed,  but  it  was  necessarily  involved 
in  the  case,  and  would  have  been  fatal  to  the  defendant,  inde- 
pendent of  the  question  of  partnership. 

The  same  principle  was  involved  in  the  case  oiPack  v.  The 
Mayor  dec,  of  New  York,  (4  Selden,  222.)  The  defendants 
had  made  with  one  Foster  a  contract  for  grading  and  keeping 
in  repair  the  Bloomingdale  road,  and  Foster's  servant  in  exe- 
cuting the  work  had  blasted  rocks,  pieces  of  which  were  in 
consequence  thrown  into  the  second  story  of  the  plaintiff's 
house,  injuring  his  property,  and  his  wife  and  children,  for 
which  injury  the  action  was  brought.  It  was  held  that  the 
contractor  was  not,  in  respect  to  liability  for  such  an  injury, 
the  servant  or  agent  of  the  corporation,  and  accordingly  the 
court  of  apjjeals  reversed  the  judgment  of  the  court  of  common 
pleas  of  New  York,  allowing  a  recovery  in  such  a  case. 

The  principle  was  again  enunciated  in  Kelly  v.  The  Mayor 
of  New  York  J  (1  Keman,  432,)  where  it  was  held  that  the 
corporation  of  the  city  of  New  York,  which  had  ordered  a 
street  to  be  graded  and  had  contracted  with  a  person  to  do  the 
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grading,  was  not  liable  for  an  injury  to  the  plaintiff's  horsey 
alleged  to  have  been  caused  by  the  negligence^  in  the  blasting 
of  rocks,  of  the  workmen  employed  by  the  contractor  in  per- 
forming the  work ;  even  though  the  contract  contained  a  dauae 
that  the  whole  work  should  be  done  under  the  direction  and 
to  the  entire  satisfaction  of  certain  of  the  officers  of  the  corpo- 
ration. 

There  is  a  class  of  cases  where  the  original  party  is  held 
liable,  upon  a  different  principle.  Such  is  the  case  of  Bailey 
and  others  v.  The  Mayor  &c,  of  New  Yorky  (3  HUly  531, 
2  DeniOy  433.)  The  action  was  brought  for  injuries  to  the 
plaintiff's  lands  and  property,  occasioned  by  the  negligent  con- 
struction of  a  dam  upon  property  owned  by  the  defendants, 
erected  in  the  process  of  carrying  the  water  of  the  Croton  river 
to  the  city  of  New  York,  which  was  authorizexl  by  an  act  of 
the  legislature  for  the  purpose  of  supplying  the  city  of  Kew 
York  with  pure  and  wholesome  water.  The  general  superin- 
tendence and  conduct  of  the  work  had  been  confided  to  certain 
water  commissioners  appointed  by  an  act  of  the  legislature, 
and  they  had  contracted  with  other  parties  to  build  the  par- 
ticular dam  in  question,  which  parties  by  themselves  and  their 
servants  had  accordingly  done  the  work.  But  the  act  of  the 
legislature  which  originally  authorized  the  work  and  appointed 
the  water  commissioners,  had  under  a  provision  of  the  act 
itself,  been  submitted  to  th^  suffi-ages  of  the  electors  of  the 
city  for  their  approval  and  been  approved  by  them ;  and  this, 
it  was  held,  was  an  adoption  of  the  water  conmiissioners  as  the 
agents  of  the  city ;  and  the  work,  when  completed  under  the 
direction  of  the  water  commissioners,  had  been  submitted  to 
the  common  council  of  New  York  for  approval  and  had  been 
approved  by  them ;  and  this,  it  was  held,  was  an  adoption  of 
the  work  itself.  The  question  however  remained,  whether 
the  defendants  were  liable  notwithstanding  the  injury  hap- 
pened by  the  negligent  execution  of  the  work  by  the  con- 
tractors and  their  servants.  And  it  was  held,  though 
with  conaiderable  hesitation  and  after  a  severe  conflict,  and 
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agaii»t  an  able  dissenting  opinion  of  Lieutenant  G-ovemor 
Gardiner  in  the  conrt  for  the  correction  of  errors,  that  they 
were  so  liable.  And  it  was  put  mainly  upon  the  ground  that 
the  defendants  were  the  owners  of  the  property  upon  which 
the  dam  that  occasioned  the  injury  was  built,  and  that  the 
dam  was  itself  a  nuisance,  and  that  the  defendants  by  sus- 
taining and  continuing  the  nuisance  were  in  effect  the  authors 
of  the  injury ;  and  that  it  was  an  incidental  obligation  attach- 
ed to  the  ownership  of  real  estate  that  it  should  not  be  made 
the  instrument  of  damage  to  others. 

To  the  same  class  belongs  the  case  of  Congreve  v.  Morgan, 
(5  Duer,  495.)  That  was  a  special  action  on  the  case  for  an 
injury  happening  to  the  plaintiff  by  his  being  precipitated  into 
a  vault  under  a  side  walk  in  the  city  of  New  York,  in  conse- 
quence of  a  defective  flag  stone  used  as  a  cover  to  the  vault  or 
area  beneath.  The  action  was  against  the  owner  of  the  ad- 
joining premises,  for  whose  benefit  the  vault  was  constructed 
by  a  contractor  employed  for  that  purpose.  The  plaintiff  had 
a  verdict,  which  was  sustained  on  a  review  at  general  term. 
The  decision  was  put  upon  three  grounds :  1.  That  the  erec- 
tion of  the  vault  was  nrUaw/ul  without  the  permission  of  the 
municipal  authority.  2.  That  being  constructed  and  main- 
tained for  the  benefit  of  the  adjacent  real  estate  and  its  owner, 
it  was  incumbent  upon  him  to  keep  it  in  proper  condition  and 
repair.  3.  That  having  been  delivered  over  by  the  contractor 
to  the  owner,  and  accepted  and  approved  by  him,  the  accept- 
ance and  continuance  thereof  by  him  must  of  necessity  make 
him  responsible  for  all  injuries  sustained  during  the  period 
that  he  was  in  the  possession  and  enjoyment  of  it.  (See  cUao, 
08  to  the  last  point  J  Mayor  of  Albany  v.  Curdiffj  2  Comst.  174.) 
So  also  in  Ellis  v.  The  Sheffield  Oas  Consuming  Company , 
(22  Eng.  L.  and  Eq,  Rep,  198,)  the  defendants  were  held  liable 
for  an  injury  happening  to  the  plaintiff  by  his  falling  over  a 
heap  of  stones  and  dirt  collected  in  digging  a  trench  on  a  public 
street,  notwithstanding  the  excavation  was  made  by  persons 
contracting  with  the  defendants  to  do  the  work.    And  the  de» 
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eision  was  put  upon  the  ground  that  the  act  of  digging  up  the 
streets  was  in  itself  an  unlawful  and  unjustifiable  act,  and 
that  the  defendants,  in  employing  a  contractor  to  perform  an 
act  thus  unlawful,  were  necessarily  responsible,  as  they  must 
be  held  to  have  directly  authorized  the  excavation  which  re* 
suited  in  the  injury  to  the  plaintiff. 

The  decision  in  Congreve  v.  Morgan  may  be  successfully 
defended,  also,  by  the  reasoning  that  governed  the  court  in 
Dygert  v.  Schenck,  (23  Wend.  446,)  where  the  defendant  for 
his  own  convenience  had  built  a  raceway  for  the  passage  of 
water  across  the  public  highway,  and  had  covered  it  with  a 
bridge,  which,  after  the  la{)6e  of  ten  years,  becoming  out  of  re- 
pair, the  plaintiff's  horse  fell  through  and  was  injured.  The 
action  was  sustained,  the  court  regarding  the  building  of  the 
raceway  as  not  only  unauthorized  but  essentially  a  nuisance, 
and  being  maintained  solely  for  the  defendant's  accommoda- 
tion, and  against  the  public  rights  and  interests,  he  was  bound 
to  see  to  it  that  it  was  kept  in  perfect  repair,  or  be  responsible 
for  the  consequences. 

The  case  of  Nelson  v.  The  Vermont  and  Canada  Rail  Road 
Company,  (26  Verm.  Rep.  717,)  on  which  the  plaintife'  coun- 
sel relies  as  decisive  of  the  present  case,  stands  upon  a  different 
principle.  It  is  this.  Where  the  injury  occurs  firom  the  non- 
performance of  a  duty  which  the  law  imposes,  and  is  directly 
traceable  to  that  cause,  there  the  party  is  liable  notwithstand- 
ing subsequent  parties  or  lessees  taking  his  place  may  have 
been  guilty  of  a  like  delinquency.  In  the  case  referred  to, 
the  injury  occurred  from  the  omission  to  make  and  maintain 
fences  along  the  line  of  the  rail  ro^,  the  making  and  main- 
tenance of  which  were  made  obligatory  upon  the  defendants 
by  their  charter,  the  statute  law  of  the  state.  The  court 
properly  held  that  notwithstanding  the  defendants  had  leased 
their  road,  and  it  was  actually  operated  by  other  parties,  the 
defendants  were  liable  for  an  injury  which  resulted  from  their 
omission  to  comply  with  a  duty  imposed  by  the  very  terms  of 
their  charter,  and  which  was  none  the  less  obligatory  on 
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count  of  the  lapse  of  time  duriug  which  their  delinquency  had 
been  continued 

The  case  of  Hutson  and  xxnft  v.  Tht  Mayor  dec,  of  New 
York,  (5  Selden,  163,)  rested  upon  a  like  reason.  An  injury 
happened  to  the  plaintiff's  wife  from  driWng  into  an  excava- 
tion made  under  the  permission  and  authority  of  the  defend- 
ants, by  the  Harlem  Bail  Road  Company,  in  one  of  the  New 
York  avenues,  for  the  convenience  and  accommodation  of  their 
road  The  plaintiffs  recovered,  upon  the  ground  that  the  su- 
perintendence and  repair  of  the  public  streets  and  avenues  of 
the  city  were  duties  imposed  upon  the  defendants  by  law,  for 
executing  which  they  were  provided  with  ample  means,  and 
from  which  they  could  not  discharge  themselves  by  any  ar- 
rangement with  other  persons. 

So  also  where  an  act  is  forbidden  by  statute  and  originally 
unlawful,  and  the  injury  complained  of  can  be  said  to  be  a  di- 
rect, natural  and  necessary  consequence  of  the  unlawful  act, 
the  party  doing  that  act  must  be  held  responsible.  It  was 
upon  that  principle  that  the  case  of  Thomas  v.  Winchester^ 
(2  SeldeUy  397,)  was  decided  by  our  court  of  appeals,  in  which 
the  defendant,  who  had  by  mistake  put  a  false  label  upon  a 
box  of  medicine,  in  consequence  of  which  an  active  poison  waa 
sold  for  a  harmless  article,  was  held  liable,  notwithstanding  the 
medicine  had  gone  through  several  intervening  hands  before  it 
reached  the  plaintiff;  and  notwithstanding  the  defendant  had 
not  sold  it  with  any  view  of  its  being  administered  to  the  par- 
ticular party  who  actually  suffered  from  its  poisonous  qualities. 

From  this  review  of  the  leading  cases  it  will  be  seen  that 
none  of  them,  with  perhaps  a  single  exception,  rest  on  grounds 
which  will  sustain  the  plaintiff's  recovery.  Some  of  them 
point  prominently  to  the  fact  that  the  act  originally  done  or 
authorized  was  iUegal;  and  doubtless  where  this  is  so,  and 
the  injury  complained  of  can  be  deduced  as  a  direct  and  neces- 
sary consequence  from  such  an  act,  the  original  party  should 
be  held  liable.  Such  are  the  cases  of  Dygert  v.  Schencky  Oot^ 
greve  v.  Morgan^  Hutson  v.  The  Mayor  dkc.  of  New  Torky 
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Nelson  v.  I%e  Vermont  and  Canada  Bail  Road  Company f 
and  Thom,a^  v.  Winchester ^  above  referred  to.  And  yet  all 
those  cases  are  plainly  distingaishable  from  the  case  at  bar, 
even  if  we  assume  that  the  lease  from  Wiswall  to  Morrison 
was  an  unauthorized  or  illegal  assignment.  The  distinction 
consists  in  this :  that  the  negligence  of  Morrison's  servant  i» 
not  a  direct  and  natural  consequence  flowing  from  the  lease  of 
Wiswall  to  Morrison,  because  it  must  be  assumed  that  either 
by  the  express  terms  of  that  lease,  or  by  legal  implication,  it 
was  made  the  duty  of  Morrison  to  provide  proper  boats  and 
skillful  men,  and  to  transport  passengers  with  all  necessaiy 
skill  and  care.  The  case  of  Ellis  v.  The  Sheffield  Oas  Con-' 
suming  Company  seems  to  go  &rther  than  any  of  the  other 
cases  above  referred  to,  and  to  hold  that  where  the  act — ^for 
example,  the  excavation  in  the  street  for  the  purpose  of  laying 
down  gas  pipe^^was  unlawftil  in  itself,  then  an  injury  which 
arose  from  a  heap  of  dirt  thrown  out  by  the  excavation  would 
make  the  gas  company  liable  notwithstanding  the  work  was  done 
through  a  contractor  employed  by  them,  and  the  injury  oo^ 
curred  by  the  negligence  of  the  contractor's  servants.  That 
case  is  not  quite  analogous  to  the  present,  even  if  we  assume 
the  lease  to  be  unlawful,  because  in  the  English  case  the  entire 
proceeding  was  illegal,  whereas  in  this  case  Wiswall  had  the 
right  of  ferriage  and  the  right  to  employ  Morrison  to  conduct 
it  as  his  servant ;  and  the  illegality,  if  any,  was  in  undertak- 
ing to  invest  him  with  his  rights  by  lease  or  assignment 

But  the  English  case  above  referred  to  seems  to  be  in  con- 
flict  with  the  American  cases,  and,  I  think,  with  the  spirit  of 
the  cases  in  our  own  state.  Two  of  them  are  referred  to  in 
the  able  opinion  of  Mr.  Justice  Harris  in  the  parallel  case  of 
BlacktoeU  v.  Wistvaily  arising  out  of  the  same  transaction, 
where  the  question  was  presented  on  demurrer  These  are  the 
cases  oi  Ladd  v.  Chotardy  (lAlab.  Rep.  366,)  and  Fdton  v. 
Deany  (22  Verm.  Rep.  170,)  where  the  defendant  who  had  a 
ferry  license,  receiving  the  same  under  similar  restrictions  to 
those  imposed  by  our  own  laws,  having  rented  the  same  to 
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anotheir  party,  by  the  n^ligence  of  whose  serrant  the  injury 
occurred,  was  held  not  to  be  liable  in  a  suit  by  the  ag^eved 
party.  These  cases  are  nearly  or  quite  parallel  to  the  present. 
To  these  may  be  added  the  case  of  Boivyef  v.  Anderson^ 
(2  Leigh's  Va.  Bep.  550,)  which  was  similar  to  the  last  two 
cases  above  cited,  except  that  the  defendant's  agreement  with 
a  third  party  left  it  equivocal  whether  it  was  a  partnership  or 
a  transfer  for  the  time  being  of  the  absolute  interest  of  the  de- 
fendant as  the  licensee  of  the  ferry.  This  was^  as  in  the  case 
of  Heimstreet  v.  Howland,  (5  Denio^  48,)  the  only  question 
discussed;  it  never  having,  seemingly,  occurred  to  either 
counsel  to  take  the  ground  that  tbe  original  party  was  liable 
whether  he  had  assigned  or  leased  his  interest  or  not. 

The  weight  of  authority  seems  decidedly  against  the  plaint- 
iff's right  to  maintain  the  action  against  the  present  defend- 
ants, t  think  it  therefore  unnecessary  to  discuss  the  question 
whether  the  lease  or  renting  by  Wiswall  to  Morrison  was  an 
unlawfdl  and  ineffectual  attempt  to  vest  in  the  latter  rights 
which  were  confided  to  Wiswall  as  a  personal  trust  and  confi- 
dence, and  in  their  nature  not  assignable.  I  incline  to  the 
opinion  of  Mr.  Justice  Harris  on  that  point ;  but  I  concur 
with  him  also  in  the  conclusion  that  assuming  such  to  be  the 
fact,  it  cannot  make  the  servant  of  Morrison  whom  he  had  no 
right  to  direct  or  control,  in  whose  selection  he  had  no  agency, 
and  of  whose  conduct  he  had  no  knowledge,  his  servant  in  the 
sense  which  should  make  him  liable  for  the  consequences  of  his 
wrongful  and  negligent  acts,  under  the  rule  respondeat  superior. 

The  decision  of  this  question  against  the  plaintiff  makes  it 
unnecessary  to  examine  the  other  questions  made  at  the  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Weight,  J.,  concurred.  Gould,  J.,  dissented. 

Judgment  reversed. 

[Albast  Gbsbbal  Tbhk,  March  1, 1868.    Wright,  QaM  and  HogAoom^ 
Jnstloei.] 
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To  coDstitute  a  strip  of  land,  laid  out  as  a  street,  by  the  proprietor  of  a  tract 
of  land,  a  public  highway,  by  force  of  tk  dedication  tor  that  purpose,  the 
dedication  must  be  (uccpted  by  the  proper  public  authorities,  or  there  nmsfc 
be  a  user  of  the  strip  as  a  highway. 

The  mere  surreying,  mappiug  and  laying  out  of  the  tract,  opening  the  street 
and  selling  lots  upon  it,  does  not  make  such  street  a  public  highway. 

These  acts  are  evidence  of  an  intention  to  make  a  dedication.  They  import 
an  incipient  dedication,  by  the  owner  of  the  fee,  of  the  strip  to  the  public 
But  until  the  proprietor  has  sold  the  lots,  or  some  of  them,  he  can  recall  the 
proposed  dedication ;  and  on  extinguishing  the  claims  of  any  grantees  to 
whom  he  may  have  sold  lots,  he  can  revoke  the  dedication  at  any  time  before 
the  public  has  acquired  affirmative  rights  by  the  adoption  of  the  proposal 
street  by  some  express  corporate  or  official  act,  or  by  user  distinct  and  une- 
quirocal,  of  such  street  as  a  public  road  or  highway. 

Express  acceptance  by  the  public  authorities  is  not  requisite ;  nor  user  for  a 
length  of  time  sufficient  to  create  a  title  by  prescription.  User  for  a  short 
time,  express  and  unequivocal,  treating  the  strip  of  land  as  a  street  or  high- 
way, is  sufficient. 

EJECTMENT  to  recover  possession  of  a  strip  of  land,  60 
feet  by  190,  in  the  city  of  Bochester,  in  part  oocnpied  by 
the  warehouse  of  the  defendants,  and  the  residue  by  their  road 
tracks.  There  was  no  dispute  that  William  W.  Mumford, 
the  plaintiff's  testator,  prior  to  1830  owned  this  land.  Wm. 
W.  Mumford  died  in  1848.  The  title  of  the  defendants,  who 
claimed  the  premises  in  fee,  depends  upon  the  following  facts : 
In  1826  or  1827,  Mumford,  being  the  owner  of  a  considerable 
tract,  embracing  the  premises  in  dispute,  employed  Elisha 
Johnson  to  make  a  survey  and  map  of  the  tract,  laying  it  oat 
into  village  lots,  which  he  did  and  delivered  the  map  to  Mum- 
ford* On  this  map  the  lands  in  controversy  are  laid  down  as 
<<  Erie  street/'  running  east  from  Kent  street,  which  formed 
the  western  boundary  of  the  Mumford  tract  Erie  street,  on 
that  map,  has  adjoining  it  on  the  south  side,  lots  1,  2,  4^  5  ^ 
and  6,  in  section  G,  and  on  the  north  side,  lots  13,  14,  15, 16, 
17  and  18,  in  section  D.  No  size  of  lots  is  given  on  the  map, 
but  only  lines  and  numbers.    Mumford,  between  1828  and 
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1845,  conveyed  to  different  individuals,  all  the  lota  on  either 
side  of  Erie  street j  describing  them  invariably  by  their  num- 
bers, ^^  reference  being  had  to  the  allotment  and  survey  made  by 
Elisha  Johnson."  In  some  cases  the  size  of  the  lot  was  given, 
as  follows :  '^  being  33  feet  front  and  rear,  and  99  feet  deep.'' 
No  express  mention  was  made  in  any  of  his  deeds  of  any  street. 
Mumford  placed  that  map,  or  a  copy  of  it,  in  the  hands  of 
agenta  engaged  in  selling  his  lots,  and  they  made  sales  in  ref- 
erence  to  it.  Through  various  mesne  conveyances,  the  defend- 
ants, prior  to  the  commencement  of  this  suit,  had  obtained  the 
title  to  all  those  lots.  Many  of  the  deeds  subsequent  to  Mum- 
ford's,  describe  the  lots  as  bounded  on  Erie  street.  As  many 
as  30  years  ago,  there  were  houses  on  both  sides  of  Erie  street ; 
and  from  that  time  down  to  1848,  or  later,  the  occupants  of 
the  lots  used  that  street  for  access  to  them.  Erie  street  was 
laid  down  on  Johnson's  map  across  the  entire  block,  from  Kent 
street  to  Jones  street.  But  as  Mumford  owned  only  half  the 
distance,  he  had  no  power  to  dedicate  the  other  half  as  a  street, 
and  it  seems  never  to  have  been  opened  through  to  Jones 
street,  except  for  a  short  time.  The  common  council  adopted 
Erie  street,  as  far  as  it  was  laid  down  by  Mumford  on  his 
land,  and  at  one  time  proposed  continuing  it  the  residue  of 
the  distance  to  Jones  street;  but  finally  in  March,  1845, 
abandoned  the  attempt.  At  what  time  that  part  of  Erie 
street,  which  was  on  the  land  originally  owned  by  Mumford, 
was  closed  up,  does  not  appear ;  but  it  is  now  all  occupied  by 
the  defendants,  and  one  of  their  buildings  covers  nearly  the 
whole  entrance  into  it  from  Kent  street.  On  these  facts,  the 
judge  on  the  trial  directed  a  verdict  for  the  plaintiffs,  and  gave 
the  defendants  60  days  to  make  a  case  or  bill  of  exceptions, 
to  be  heard  in  the  first  instance  at  a  general  term,  with  leave 
to  either  party  to  turn  it,  if  a  case,  into  a  bill  of  exceptions. 

8,  Mathews  J  for  the  plaintiffl 

J9.  B,  Selckriy  for  the  defendants, 
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By  the  Court,  E.  Darwin  Smith,  J.  No  exceptions  hav- 
ing been  taken  to  any  decision  of  the  judge  upon  any  question 
of  law,  and  no  request  made  to  him  to  submit  the  case  to  the 
jury  upon  any  question  of  fact,  his  direction  to  them  to  find 
a  verdict  for  the  plaintiff  cannot  be  matter  of  objection  or  ex- 
ception here.  The  questions  now  presented  to  the  court 
should  therefore  be  considered  as  upon  a  case  without  exoep* 
tions.  If  we  can  see  upon  the  whole  case  that  the  verdict  for 
the  plaintiff  was  not  warranted  by  the  law  or  the  evidence,  it 
will  be  our  duty  to  order  a  new  trial.  What  the  jury  would 
have  been  bound  to  find  upon  the  evidence  we  must  assume  to 
be  true,  and  proved,  for  the  purposes  of  the  examination  of 
the  case  which  the  court  is  now  called  upon  to  make.  It 
should  be  assumed,  therefore,  I  think,  that  William  W.  Mum- 
ford,  the  plaintiff's  testator,  was  seised  in  fee  of  the  premises 
in  question,  at  the  time  of  his  death,  unless  his  title  was  di- 
vested by  the  dedication  thereof  to  the  public,  as  claimed  by 
the  defendants.  It  appears  that  Mumford  owned  one  half  of 
a  block  of  ground  situated  in  the  city  of  Rochester,  surround- 
ed on  all  sides  by  streets  open  and  used  as  public  highways ; 
that  he  projected  the  plan  of  opening  a  new  street  through 
the  center  of  this  block  of  ground,  cutting  his  own  land  in  the 
center  and  the  land  of  the  adjoining  owners  also  in  the  center ; 
that  he  proceeded  to  map  and  plot  his  portion  of  the  block, 
and  in  his  plot  or  map  laid  out  such  proposed  street  across 
his  own  and  the  adjoining  land ;  that  his  portion  of  such  block 
was  laid  out  into  city  lots  on  each  side  of  such  proposed  street, 
and  fronting  thereon ;  that  he  proceeded  to  sell,  and  did  sell, 
all  of  such  lots  by  their  numbers  on  said  plot,  but  without 
any  distinct  mention  of,  or  reference  to,  such  proposed  street 
by  name ;  that  his  grantees  entered  upon  such  lots  and  built 
thereon,  and  the  strip  designated  as  a  street  was  used  by  them 
for  access  to  their  lots,  and  was  opened  so  far  as  Mumford's 
land  extended  but  never  was  opened  through  the  other  half 
of  such  block.  It  does  not  appear  that  the  owner  of  the  other 
half  of  such  block  ever  plotted  his  ground  into  city  lota^  or 
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ever  in  any  way  assented  to  the  opening  of  a  street  through 
the  same,  and  a  fence  was  kept  up  by  him  on  the  line  of  di- 
vision between  his  portion  of  such  block  and  that  of  Mum- 
ford.  The  defendants  have  acquired  all  the  rights  of  the 
grantees  of  the  several  lots,  and  occupy  the  same  and  the  strip 
designated  as  a  street  on  Mumford's  plot  and  survey.  There 
can  be  no  question,  I  think,  on  the  facts  of  the  case,  that 
Mumford  did  all  that  he  deemed  requisite  to  dedicate  this 
strip  of  ground,  called  Erie  street,  to  the  public,  and  intended 
such  dedication.  He  opened  it  of  the  requisite  width  for  a 
street,  and  sold  the  lots  upon  it  in  the  customary  way  in  which 
proprietors  of  tracts  of  land  in  cities  open  streets  for  the  pur- 
pose of  cutting  up  their  land  into  small  lots  and  selling  the 
same  to  separate  owners.  His  granteeb  acquired  the  right  to 
have  the  strip  remain  open  for  the  purpose  of  a  street  and  to 
be  free  from  any  tax  or  assessment  for  the  fee  thereof  when 
the  same  should  be  adopted,  opened  or  occupied  by  the  city 
for  the  use  of  the  public.  By  the  sale  of  the  lots  nothing 
passed  to  the  several  grantees  but  this  right  and  a  perpetual 
easement  over  this  ground,  of  egress  to  and  from  their  lots. 
The  fee  did  not  pass  to  them  by  a  simple  conveyance  of  the 
lots  by  metes  and  bounds  or  by  their  numbers.  But  if  this 
strip  of  land  had  become  a  public  street,  then  I  suppose  the 
inference  of  law  would  be  that  the  fee  thereof  was  vested  in 
the  owner  of  the  adjoining  soil.  That  is  the  legal  presump- 
tion in  favor  of  the  owner  of  lands  bounded  on  a  public  high- 
way or  upon  a  private  stream.  This  at  least  is  the  assump- 
tion upon  which  the  defendants  rest ;  claiming  that  this  strip 
of  land  had  become  a  public  street,  and  that  having  acquired 
the  rights  of  all  the  private  owners  of  property  bounded 
thereon,  they  had  a  right  to  extinguish  the  easement  and  ap- 
propriate the  property  to  their  own  p^vate  use  as  against  all 
persons  but  the  city. 

The  inquiry  then  is,  whether  this  strip  of  land,  called  Erie 
street,  ever  became  a  public  street  or  highway.  And  this  is 
the  only  real  point  in  the  cause,  as  the  case  is  presented  to  the 
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oourt.  I  think  this  strip  of  ground  was  not  a  public  highway, 
within  the  principle  decided  in  Holdane  v.  The  Trustees  of 
the  Village  of  Cold  Spring,  (23  Barb,  103.)  But  independ- 
ently of  that  case,  I  think  it  was  not  a  highway,  upon  well 
settled  principles.  In  The  City  of  Oswego  v.  The  Oswego  C-a-- 
nal  Co.,  (2  Selden,  264,)  Judge  Buggies,  giving  the  opinion  of 
the  court  of  appeals,  says,  "  Streets  or  roads  dedicated  by  in- 
dividuals to  public  use,  but  not  adopted  by  the  public  local 
authorities,  or  declared  highways  by  statute,  are  not  highways 
within  the  meaning  of  the  highway  acts,  and  there  is  no  lata 
by  which  any  one  can  be  compelled  to  keep  them  in  repair." 
Judge  Edmonds,  in  the  same  case,  says  there  was  nothing  in 
the  case  to  show  that  the  streets  in  question  were  public  high- 
ways. "  All  there  was,"  he  says,  "  upon  the  subject  is,  that 
the  owners  of  the  land  laid  it  out  in  lots,  bounding  them  on 
those  streets.  This  did  not  make  them  streets  or  public  high- 
ways." This  is  really  all  that  has  been  done  in  the  case  be- 
fore us,  and  this  case  in  Selden  is  precisely  in  point  on  that 
question.  The  dedication  proposed  by  Mumford  was  never 
consummated.  It  was  initiate  in  effect — a  mere  proposition 
to  give  the  land  for  a  street,  as  respects  the  public.  The  pro- 
posed dedication  must  be  accepted,  to  constitute  a  strip  of 
land  laid  out  as  a  street  by  a  proprietor  of  a  tract  of  land  a 
public  highway.  The  mere  surveying,  mapping,  opening  and 
laying  it  out  and  selling  lots  upon  the  proposed  street,  does  not 
make  it  a  public  highway.  These  acts  are  evidence  of  an  in- 
tention to  make  a  dedication.  They  import  an  incipient  ded- 
ication by  the  owner  of  the  fee,  of  the  strip  to  the  publia 
But  until  a  proprietor  in  such  a  case  had  sold  the  lots,  or 
some  of  them,  he  could  recall  the  proposed  dedication,  and  on 
ettinguishing  the  claims  of  any  grantees  to  whom  he  may 
have  sold  lots,  he  could«revoke  the  dedication  at  any  time  be- 
fore the  public  had  acquired  affirmative  rights  by  the  adoption 
of  the  proposed  street^  by  some  ectpreJBS  corporate  or  q0UAal 
ud^  ot  by  user^  distinct  and  unequivocal^  of  such  sttrset  as  a 
^blic  road  or  highway. 
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I  agree  with  Judge  Wright  in  the  case  of  ClemeiUs  v.  The 
Village  of  West  Troy,  (10  Howard,  208,)  that  theare  had  been 
a  8ufficji6nt  acceptance  of  the  alley  in  that  case ;  that  es^ees 
acceptance  by  the  public  authorities  is  not  requisite,  nor  user 
for  a  length  of  time  sufficient  to  create  a  title  by  prescription. 
But  th^e  must  be  either  an  acceptance  or  user.  User  for  a 
short  time,  express  and  unequivocal,  treating  the  strip  of  land 
as  a  street  or  a  highway,  is  sufficient.  In  Jarvis  v.  Dea^y 
(3  Bing.  447,)  where  a  street  had  been  used  four  or  five  yean 
as  a  public  road,  with  the  assent  of  the  owner  of  the  soil,  % 
dedication  was  presumed.  And  in  The  City  of  CincinnaJti  v. 
White,  (6  Peters,  431,)  Judge  Thompson  says,  "The  user  in 
such  a  case  ought  to  be  for  such  a  length  of  time  that  the 
public  accommodation,  and  private  rights,  might  be  materially 
affected  by  an  intemiption  of  the  enjoyment" 

I  think  the  case  was  rightly  disposed  of  at  the  circuit,  and 

that  a  new  trial  should  be  denied. 

New  trial  denied. 

[MovBOB  Obbbbal   Tbbx,  March  l,  1868.    Johnaon,,  WdUt  wd  Smiih, 
Ju8ticfl6.]  y 


BouoHTON  and  others  i;^.  Smith  Ss  Mukgee. 

Judgment  creditors,  whose  executions  have  been  returned  unsatisfied,  are  not 
entitled  to  the  benefit  of  a  suit  commenced  by  the  judgment  debtor  against 
a  third  i>arty,  to  set  aside  various  contracts  and  conveyances  on  the  ground 
of  usury. 

They  therefore  cannot  have  an  injunction,  to  restrain  the  Judgment  debtor 
from  settling  or  compromising  the  suits  so  commenced  by  him. 

The  right  of  action  to  cancel  or  avoid  notes,  bills,  securities  or  other  contracts, 
on  the  ground  of  usury,  or  to  have  the  same  surrendered,  is  not  assignable. 
If  the  party  iivjured  will  not  sue,  or  will  not  continue  to  prosecute,  there  Is 
no  right  of  action  available  to  any  person,  or  in  any  court 

MOTION  to  dissolve  an  injunction.    The  motion  was  <»>- 
dered  by  the  judge  at  special  term,  to  stiuid  over  to  and 
be  heard  at,  the  general  term.    The  defendant,  Jobn  W. 
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Smithy  had  commenced  a  suit  against  Lyman  Mnnger,  to  set 
aside  various  conveyances,  chattel  mortgages  and  other  se- 
curities, on  the  ground  of  usury,  and  to  have  the  same  can* 
celed.  The  plaintiffs  in  this  suit  are  judgment  creditors  of 
Smith,  and  on  the  return  of  executions  unsatisfied,  com- 
menced this  suit  to  obtain  the  benefit  of  Smith's  suit  against 
Hunger,  setting  up  that  such  suit  was  commenced  by  their 
procurement  and  at  their  expense,  and  that  Smith  was  threat- 
ening to  settle  the  same  with  Munger ;  and  they  obtained 
an  injunction  to  restrain  such  settlement  of  the  suit^  and 
prayed  leave  to  prosecute  the  suit  in  Smith's  name.  The 
defendant  moved  to  dissolve  this  injunction.  The  facts  suffi- 
ciently appear  in  the  opinion. 

S.  Boughtorij  for  the  plaintiffs. 

Wm,  8.  Bishopy  for  the  defendants. 

By  the  Courty  E.  Darwin  Smith,  J.  It  is  claimed  by  the 
defendants'  counsel  that  there  is  no  equity  in  the  plaintiffip' 
case  as  stated  in  their  complaint,  and  that  they  can  have  no 
relief  thereupon,  in  a  court  of  equity ;  and  therefore  that 
the  injunction  granted  upon  the  commencement  of  the  action 
should  be  dissolved.  The  plaintiffs  are  judgment  creditors 
of  the  defendant  Smith,  with  executions  returned  unsatisfied, 
and  were  therefore  entitled  to  commence  a  suit  in  equity  to 
reach  the  equitable  property  of  their  judgment  debtor,  and 
so  far  as  their  complaint  is  adapted  to  reach  such  property  it 
may,  obviously,  be  sustained.  But  the  injunction  was  not 
allowed  as  upon  a  creditor's  bill,  and  is  not  in  the  form  usual 
in  such  cases,  and  cannot  be  sustained  as  a  creditor's  injunc- 
tion as  upon  a  suit  on  the  return  of  an  execution  unsatisfied. 
The  injunction  simply  restrains  the  defendants  from  settling  or 
compromising,  or  attempting  to  settle  or  compromise,  in  any 
manner,  the  action  described  in  the  complaint  wherein  the 
defendant  Smith  is  plaintiff  and  the  defendant  Munger  is 
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ihe  defendant.  As  the  questions  involved  in  the  decision  of 
this  motion  affect  and  will  probably  dispose  of  the  whole 
merits  of  the  action,  I  think  it  proper  to  consider  and  discuss 
them  as  though  they  had  been  raised  upon  demurrer  to  the 
whole  complaint,  for  want  of  equity.  The  bill  in  this  action 
is  filed  apparently  for  the  sole  object  to  obtain  the  benefit 
of  the  former  suit,  pending  between  the  defendants  and  refer- 
red to  in  the  injunction.  The  action  of  Smith  against  Hun- 
ger, it  appears,  was  commenced  to  avoid  certain  bonds  and 
mortgages,  conveyances,  bills  of  sale  and  chattel  mortgages, 
and  to  reach  and  require  to  be  given  up  certain  promissory 
notes  turned  out  by  Smith  to  Munger — ^all  given  and  turned 
out  to  secure  a  loan  or  advance  of  money  upon  a  usurious 
agreement.  In  the  original  action  of  Smith  against  Munger, 
the  complaint  sets  up  a  clear  cause  of  action  to  avoid  the  several 
contracts  and  conveyances  therein  set  out,  upon  the  ground  of 
usury.  If  that  suit  were  prosecuted  to  a  decree  and  the 
plaintiff  established  the  facts  alleged,  he  would  be  entitled  to 
the  relief  prayed  for,  under  the  provisions  of  the  revised  statutes 
regulating  the  interest  upon  money,  as  the  same  were  revised  by 
the  act  of  1837,  on  the  same  subject.  The  plaintiffs  do  not  seek, 
and  are  clearly  not  entitled,  to  sustain  this  action,  as  original 
parties  to  the  usurious  transaction,  as  principals,  sureties  or 
otherwise.  They  seek  to  avail  themselves  of  the  suit  instituted 
by  Smith  and  to  claim  the  benefit  thereof,  and  the  right  to 
prosecute  it  in  his  name  for  their  own  benefit,  and  that  they 
may  create  a  fund  for  the  payment  of  their  debts  out  of  the 
property  in  the  hands  of  Munger  ;  and  they  claim  that  such 
suit  was  commenced  by  agreement  between  Smith  and  them, 
and  for  their  benefit,  and  that  they  employed  the  attorney 
who  instituted  it,  and  have  since  assumed  the  whole  re- 
sponsibility of  prosecuting  it,  and  have  indemnified  Smith 
for  all  costs  and  expenses  arising  from  the  same.  The 
plaintiffs'  action  assumes  what  is  clearly  the  law,  that  the 
defense  of  usury,  and  the  right  to  institute  an  affirmatiTe 
action  to  avoid  contracts  tainted  with  usury,  is  a  peraonal 
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privilege.     (1  Barb.  278.     7  Cofven,  413.     10  Wheat.  367. 
7  Hilly  391.     5  £ar&.  133.)    And  the  application  for  the  in- 
junction,  and  the  allegations  in  the  complaint,  both  also 
assume  that  Smith  is  not  desirous  of  prosecuting  his  original 
action  but  is  anxious  or  disposed  to  settle  or  compromise  the 
same  with  Munger.     It  is  apparent,  therefore,  that  if  this 
suit  can  be  maintained  a  party  may  be  compelled  ad  invitum 
in  this  court  to  insist  upon  the  defense  of  Usury,  and  that 
such  a  defense  or  affirmative  claim  based  on  such  allegations 
of  usury  can  be  maintained  by  the  creditors  of  the  borrawery 
and  against  his  wishes,  in  this  court.     Before  the  revised  stat- 
utes, a  party  coming  into  a  court  of  equity  to  asks  its  aid  to 
avoid  an  usurious  security,  was  required  to  pay,  or  to  offer  to 
pay,  the  amount  actually  loaned  or  advanced,  upon  the  cardi- 
nal principle  in  equity,  that  ^^  one  who  asks  equity  must  do 
equity.''     The  plaintiffs  admit  that  Munger  has  made  large 
advances  to  Smith,  and  that  he  holds  the  securities  in  ques- 
tion for  a  debt  of  $10,000,  and  which  the  defendant  daims 
to  be  $16,000,  and  yet  they  do  not  offer  to  pay  this  sum,  or  any 
part  thereof.    Again ;  it  was  and  is  a  fundamental  doctrine 
of  the  courts  of  equity  not  to  enforce,  but  to  relieve  against, 
a  penalty  or  forfeiture.     The  plaintiffs  ask  this  court  to  enforce 
upon  the  defendant  Munger,  a  forfeiture  of  $10,000,  accord- 
ing to  their  own  statement  of  his  advance  for  their  benefit  and 
that  they  may  be  enabled  to  obtain  their  debt  of  $4000.     To 
do  so,  independently  of  the  provisions  of  the  statute,  would  be  a 
subversion,  most  palpably,  of  the  cardinal  principles  and  doc- 
trines of  a  court  of  equity.     Upon  received  and  recognized 
principles,  no  basis  can  be  found  in  such  a  case  to  sustain 
such  an  action.    It  is  repugnant  to  all  its  original  mATiiTHf 
and  axioms.    But  the  legislature^  in  sec.  8,  tit  3,  chap.  4^  part 
2  of  the  revised  statutes,  and  by  the  act  of  1837,  chap.  430, 
see.  4,  have  enforced  it  upon  the  court,  in  disr^ard  of  its 
original  principles,  to  give  relief  against  usurious  contracto 
in  certain  cases  mthout  requiring  the  payment  or  a  deposit 
of  tiie  principal  sum  or  interest^  or  any  portion  tiwreo^  m  • 
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condition  of  granting  such  relief.  The  provisions  of  these 
statutes  only  apply  in  favor  of  the  actual  borrower y  the  origi- 
nal party  to  the  loan,  or  to  one  representing  him  by  privity  of 
estate.  {Post  v.  Bank  of  Utica,  7  HUl,  391.  3  Barb.  Ch. 
Rep,  640.  2  Comet,  131.  4  Kernan,  131.)  The  plaintife 
stand  in  no  such  relation  to  Hunger,  and  cannot,  in  their  own 
right  as  creditors,  maintain  this  action.  Can  they  do  so  in 
Smith's  name  and  avail  themselves  of  his  suit  for  that  pur- 
pose, against  his  wiU  ?  This  is  the  only  question  that  re- 
mains. The  assent  of  Smith,  or  his  agreement  that  the  original 
suit  should  be  commenced  in  his  name  for  the  benefit  of  the 
plaintiffs,  and  the  acts  and  steps  since  taken  in  affirmance  of 
such  agreement,  clearly  imply,  or  are  equivalent  to,  an  equita- 
ble assignment  of  his  cause  of  action.  If  the  cause  of  action 
was  a  meritorious  one,  not  affected  by  any  question  of  usury 
or  other  statute  offence,  no  doubt  this  court  would  maintain 
the  rights  of  these  plaintifib  and  restrain  Smith  from  doing 
any  thing  to  their  prejudice,  in  the  prosecution  of  this  suit. 
Assuming,  then,  that  the  plaintiffs  are  assignees  of  the  rights 
of  Smith,  by  an  actual  assignment  of  all  his  right  to  com- 
mence and  prosecute  the  original  action  against  Munger — and 
their  rights  can  be  no  greater— can  they  then  maintain  the  ac- 
tion ?  It  seems  to  me  very  clear  from  the  principles  above 
stated,  and  the  authorities  referred  to,  that  the  right  of  action 
to  cancel  or  avoid  notes,  bills,  securities  or  other  contracts,  on 
the  ground  of  usury,  or  to  have  the  same  surrendered,  is  not  as- 
signable. If  the  defense,  or  right  of  action,  is  limited  to  the  6or- 
rower  and  his  legal  representatives,  assignees  cannot  maintain 
it.  They  are  clearly  not  included.  It  is  a  statute  right  of  action. 
The  offense  of  taking  the  usury  is  a  misdemeanor.  The  right 
of  recovering  back,  and  to  avoid  all  contracts  tainted  with,  the 
usury,  is  in  the  nature  of  a  penalty,  and  a  heavy  penalty.  It 
is  within  the  principle  of  the  case  of  Weybum  v.  White,  (22 
Barb.  82.) 

There  is  no  equitable  or  legal  interest  to  assign.     The  right 
of  action  rests  in  and  upon  the  statute.     The  parties  make  a 
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corrupt  and  illegal  agreement.  Both  agree  to  violate  the 
statute,  but  the  law  deems  it  best  to  punish  him  who  takes 
the  usury,  as  the  most  efficient  means  to  prevent  the  commis- 
sion of  the  crime.  It  imposes  upon  him  the  loss  of  all  he 
loans.  This  is  a  severe  penalty.  It  is  given  to  the  person 
injured.  It  is  a  right  of  action  or  defense  that  only  exists  by 
virtue  of  the  statute,  and  is  by  well  settled  rules  of  interpre- 
tation, limited  to  the  party  injured,  and  his  legal  representa* 
tives.  He  cannot  assign  it ;  he  cannot  allow  another  person 
to  sue  for  it  in  his  name.  He  cannot  barter  the  right  of 
action.  The  real  party  must  appear  upon  the  record,  or  some 
one  bound  to  pay  the  debt  in  his  stead,  and  demand  the 
statute  penalty.  (11  Wend,  342.)  If  he  ^dll  not  sue,  or  will 
not  continue  to  prosecute,  there  is  no  right  of  action  available 
to  any  person,  in  any  court.  (2  Hill^  524.  11  Barb.  88.  13 
id.  663.     5  Seld.  73.) 

I  cannot  see  any  principle  upon  which  this  action  can  be 
maintained,  so  far  as  relates  to  the  maintenance  of  the  suit  of 
Smith  V.  Hunger, 

The  plaintiff  is  not  entitled  to  the  relief  demanded  in  his 
complaint.  This  court  cannot  coerce  the  defendant  Smith  to 
prosecute  a  suit  to  avoid  his  own  contracts  on  the  ground  of 
usury,  and  enforce  a  great  loss  on  the  defendant  Munger^  for 
the  benefit  of  these  complainants  or  otherwisa  A  court  of 
equity  cannot  be  used,  in  my  opinion,  for  such  a  purpose^ 

The  injunction  should  be  dissolved,  with  $10  costs. 

Injunction  dissolved, 

[MoFBOB  GE^rBBAi.  Tbbm,  March  1,  1858.  T.  R,  Strmg,  Johiitcn  aod 
Smdthf  Jivtices.] 
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Where  an  individaal  is  trayeling  apon  a  rail  road,  by  Tirtne  of  a  free  ticket 
which  entitles  or  permits  him  to  ride  in  the  cars  of  the  company  at  his  own 
pleasure,  the  ticket  having  an  indorsement  on  the  back  thereof  by  which  he 
''  assnmes  all  risk  of  accidents,  and  expressly  agrees  that  the  company  shall 
not  be  liable,  under  any  drcamstances,  whether  of  negligence  by  their 
agents,  or  otherwise,  for  any  iqjury  to  the  person,  or  for  any  loes  or  ii\jnry  to 
the  property"  of  such  passenger,  and  he  suffers  an  ii\jury  to  his  person  by 
means  of  a  collision  between  the  passenger  train  and  a  freight  train  left 
standing  upon  the  track,  the  company  is  not  liable  therefor ;  this  being  a 
case  of  injury  within  the  contemplation  of  the  parties,  and  they  having  a 
right  to  stipulate  for  an  exemption  from  liability  under  such  circumstances. 

Carriers  of  passengers  are  not  obliged  to  carry  any  person  without  compensa- 
tion, at  their  own  risk.  They  have  a  right  so  ikr  to  restrict  their  liability, 
In  such  a  ease,  as  to  contract  with  the  passenger  that  he  shall  take  his  own 
risk,  in  respect  to  loss  or  damage  from  injuries  resulting  from  mere  negligence. 

They  may  contract  for  exemption  from  loss  arising  from  the  negligence  of 
their  servants  or  agents ;  and  where  there  is  a  special  agreement  to  that 
effect,  carriers  are  not  liable  for  any  iiyuries,  except  such  as  are  the  result 
of  fraudulent,  willAil  or  reckless  misconduct  on  their  part,  or  on  the  part  of 
their  officers  or  agents. 

What  amounts  to  gross  negligence,  or  such  negligence  as  will  imply  fraud  or 
bad  faith  on  the  part  of  the  carriers. 

APPEAL  firom  a  judgment  entered  at  a  special  term/ after 
a  trial  at  the  circuit.  The  action  was  brought  to  recover 
damages  for  an  injury  sustained  by  the  plaintiff  while  riding 
on  the  cars  of  the  defendants,  under  a  special  contract  between 
the  parties.  By  a  stipulation  between  the  attorneys  for  the 
respective  parties,  the  following  facts  were  agreed  upon : 

First,  That  on  or  about  the  18th  or  19th  day  of  September, 
1855,  the  defendants  were  a  corporation,  duly  incorporated 
under  the  laws  of  the  state  of  New  York,  and  that  their  cor- 
porate name  was  and  is  "  The  New  York  Central  Bail  Boa4 
Company ;"  that,  as  such  corporation,  they  were  the  owners 
and  proprietors  of  the  rail  road  from  Albany  to  Buffalo,  known 
as  the  New  York  Central  Bail  Boad,  and  of  the  cars  thexi 
running  thereon,  for  the  conveyance  of  passengers  and  freight 
respectively,  as  hereinafter  mentioned.  Second,  That  on  said 
18th  or  19th  of  September,  1855,  the  plaintiff  took  passage  at 
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Lyons  for  Albany,  on  one  of  the  express  passenger  traiiis  of 
the  defendants,  on  said  road,  being  a  regular  night  express 
passenger  train.  Third.  That  while  said  plaintiff  was  seated 
in  the  forward  passenger  car  of  said  train,  on  its  way  to  Alba- 
ny on  said  trip,  and  near  or  at  a  place  called  West  Albanj, 
and  while  said  train  was  running  at  a  high  rate  of  speed,  a 
collision  occurred  between  said  passenger  train  and  certain  cars 
of  a  freight  or  cattle  train,  standing  on  the  same  track  of  said 
road,  by  means  whereof  the  body  of  the  baggage  car,  on  said 
passenger  train,  was  driven  backwards  into  the  said  forward 
passenger  car,  where  the  plaintiff  was  seated,  as  aforesaid,  so 
as  to  strike  said  plaintiff  upon  the  face  and  head,  and  that  the 
plaintiff  was  thereby  wounded,  bruised  and  cut  in  the  head 
and  face,  and  that  the  damages  of  the  plaintiff,  in  consequence 
of  such  wounds,  bruises  and  cuts,  amount  to  the  sum  of  $750. 
Fourth,  That  such  collision  occurred,  and  such  injuries  to  the 
person  of  the  plaintiff  were  occasioned,  through  and  by  means 
of  the  carelessness  and  negligence  of  the  defendants  and  their 
agents  and  servants  in  charge  of  said  passenger  train  and  of 
such  freight  or  cattle  train,  at  the  time  of  such  collision. 
Fifth.  That  when  the  plaintiff  took  passage  as  aforesaid,  and 
when  such  collision  occurred,  and  such  injuries  to  his  person 
were  received  as  aforesaid,  he  the  said  plaintiff  was  riding  as  a 
passenger  on,  and  as  holder  of  a  ticket  theretofore  delivered  to 
him  by  the  defendants,  partly  written  and  partly  printed,  of 
which  the  following  is  a  copy,  to  wit :  "  Free.  New  York 
Central  Bail  Road.  Not  transferable.  Conductor  will  pass 
P.  C.  Wells,  Dewey  &  Co.  until  Jany.  1,  1856,  unless  other- 
wise notified.  (Signed)  C.  Vibbard,  Supt."  On  the  back  of 
which  ticket  is  printed  as  follows :  ^'  The  person  accepting  this 
free  ticket  assumes  all  risk  of  accidents,  and  expressly  agrees 
that  the  company  shall  not  be  liable,  under  any  circumstances, 
whether  of  negligence  by  their  agents,  or  otherwise,  for  any 
injury  to  the  person,  or  for  any  loss  or  injury  to  the  property 
of  the  passenger  using  this  ticket.  If  presented  by  any  other 
person  than  the  individual  named  therein,  the  conductor  will 
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take  np  this  ticket.     This  pass  is  not  to  be  presented  or  used 
by  the  holder  to  procure  a  pass  over  any  other  road.'' 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  for  $750, 
the  sum  agreed  upon  in  the  stipulation  as  his  damages,  be-* 
sides  costs.  For  which  sum  judgment  was  entered,  and  the 
defendants  appealed. 

E.  H.  Avery,  for  the  appellants. 

F.  E,  ComwtUy  for  the  respondents» 

E.  Darwin  Smith,  J.  In  the  conclusion  of  the  judge  at  the 
circuit,  that  the  plaintiff  is  entitled  to  recover  in  this  action, 
I  find  myself  unable  to  concur.  The  plaintiff  received  a  free 
ticket  from  the  defendants,  entitling  or  permitting  him  to  ride 
in  their  cars  at  his  own  pleasure,  with  an  indorsement  on  his 
ticket  by  which  ^^  he  expressly  agreed  that  the  company  should 
not  be  liable  under  any  circumstances,  whether  of  negligence 
by  their  agents  or  otherwise,  for  any  injury  to  his  person  or 
for  any  loss  or  injury  to  his  property/'  These  were  the  terms 
and  the  conditions  on  which  the  defendants  gave  and  the 
plaintiff  received  his  ticket.  It  implies,  in  effect,  an  agree- 
ment on  the  part  of  the  plaintiff  to  take  the  risk  of  all  the 
casualties  attending  rail  road  travel,  so  far  as  they  arose  or 
might  arise  or  result  from  negligence  on  the  part  of  the  ofGlcers 
and  agents  of  the  defendants.  The  defendants  are  a  corpora* 
tion,  engaged  in  canying  persons  and  property  as  common 
carriers.  They  are  necessarily  obliged  to  carry  on  their  busi- 
ness through  the  instrumentality  of  numerous  officers  and  other 
agents.  From  the  character  of  the  business,  the  great  liability 
to  accidents  or  injuries  to  person  and  property  resulting  more 
or  less  in  most  cases  from  some  degree  of  n^lect  or  want  of 
care  on  the  part  of  some  of  their  numerous  employees,  and 
the  serious  character  of  such  injuries,  the  company  might  well 
desire  to  restrict  their  liability  to  damages  from  such  casual- 
ties to  the  narrowest  possible  limit    In  respect  to  persons 
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carried  for  hire,  they  could  obviously  do  nothing  to  Testiict 
their  liability,  or  that  should  excuse  them  from  the  exercise 
of  the  utmost  diligence  and  care^  But  th^  are  not  obliged 
to  carry  any  person  without  compensation,  at  their  own  risk^ 
They  must  have  the  clear  right  to  contract  with  any  such 
person  that  he  must  take  his  own  risk.  He  would  ride  in  the 
same  cars  with  other  passengers,  and  would  be  liable  to  the 
same  and  no  greater  accidents,  but  as  he  would  pay  nothing 
for  his  fare  he  might  well  agree  to  take  his  own  risk  He 
knew  that  the  company  was  liable  to  suffer  great  loss  and 
damage  from  the  n^ligence  of  its  agents,  and  that  it  would 
naturally  seek  to  avoid;  or  had  a  great  interest  in  preventing, 
such  loss  by  every  reasonable  precaution^  But  with  the  best 
of  care,  and  the  utmost  caution,  some  accidents,  he  knew, 
would  unavoidably  occur  from  the  unforeseen  negligence,  care' 
lessness  or  want  of  skill  of  its  employees.  Against  all  such 
accidents,  ^^  under  any  circumstances,  whether  of  negligence 
by  the  agents  of  the  d^endants  or  otherwise,  the  plaintiff 
expressly  agreed  to  assume  and  taJce  his  ovm  risk,"  This 
is  the  bargain.  It  is  not  unlawful.  It  is  distinctly  and  fairly 
made  and  clearly  understood.  I  cannot  see  why  it  is  not  fully 
binding,  to  the  extent  of  exempting  the  defendants  from  all 
loss  or  liability  to  loss  or  damage  from  injuries  resulting  from 
mere  negligence.  I  do  not  see  any  ground  to  stop  short  of 
this  exemption  from  loss  or  liability  on  the  part  of  the  defend* 
ants,  within  the  entire  range  or  scope  of  negligence  not  arising 
from  bad  faith  or  fraud.  I  see  no  ground  to  measure  the  de- 
grees of  negligence.  The  contract  makes  no  degrees.  It  is 
sweeping,  and  includes  all  negligence.  It  makes  no  exoeptioa 
of  gross  negligence.  The  plaintiff  and  defendant  both  knew 
Aat  there  was  a  liability  to  accidents  from  gross  as  well  as 
from  slight  negligence.  They  use  the  word  n^ligenoe  in  its 
general  l^al  sense,  to  embrace  all  accidents  or  injuries  result- 
11^  from  carelessness  or  m^^  non-feasance  of  the  defendants' 
agents.  Nothing  else,  it  seems  to  me,  will  satisfy  the  fair 
meaning — ^the  plain  import— of  the  contract.     The  plaintiff's 
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injary  resulted  from  a  collision  between  the  cars  of  the  train 
in  which  he  was  riding  as  passenger^  and  some  cars  standing 
on  the  track.  It  was  of  course  a  case  of  n^ligence  to  have 
such  a  collision  occur ;  but  collisions  do  happen  quite  fre* 
quently,  and  that  was  well  known  to  the  plaintiff  and  to  all 
the  public.  This  cause  of  injury  was  most  obviously  within 
the  contemplation  of  the  parties^  for  it  is  the  most  fruitful 
cause  of  accidents  and  loss  and  injuries  in  rail  road  traveling. 
All  collisions  of  trains  must  be  the  result  of  negligence  in  some 
degree,  perhaps  in  the  scale  or  degree  of  gross  negligence.  But 
with  this  ticket  as  his  title  and  authority  to  ride  in  the  de- 
fendants' cars,  and  as  the  contract  on  which  the  defendants 
agreed  to  carry  him,  I  think  the  defendants  are  not  liable  for 
any  injuries  except  such  as  were  the  result  of  fraudulent,  willful 
or  reckless  misconduct  on  the  part  of  the  defendants'  officers 
or  agents.  I  put  the  exemption  from  liability  from  injuries 
resulting  from  negligence  entirely  upon  the.  terms  of  the  ex- 
press agreement  between  the  parties.  If  the  plaintiff  had  been 
riding,  at  the  time,  gratuitously  upon  simply  a  free  ticket,  or 
upon  the  invitation  of  the  defendants  as  matter  of  favor,  cour- 
tesy or  otherwise,  the  defendants  would  be  liable.  The  cases 
of  The  Philadelphia  and  Beading  Rail  Road  Co.  v.  Derby y 
(14  How.  U.  8.  Rep.)  and  of  Steamboat  New  World  v.  King, 
(16  id.  477 j)  and  5  Indiana^  (Porter,)  340,  ftilly-establish  the 
rule  that  the  common  law  liability  of  a  carrier  applies  in  such 
cases  to  all  injuries  resulting  from  negligence.  A  common 
carrier,  like  other  bailees  for  hire,  may  clearly  limit  his  risk 
by  express  contract.  Although  long  doubted,  this  is  now  dis- 
tinctly settled.  (Dow  v.  New  Jersey  Steam  Navigation  Go.y 
1  Kernany  490.  Alexander  v.  Oreeny  7  Hilly  633.  Wells  dk 
Tucker  v.  The  Steam  Navigation  Ob.,  4  Selden,  381.  Par- 
sons V.  Mowteathy  13  Barb.  360.  Alexander  v.  Oreeney  2 
HiUy  20 ;  7  id.  533.)  A  carrier  cannot  contract  for  an  ex- 
emption fit)m  losses  arising  from  his  own  personal  fraud  or 
gross  negligence.  Buch  a  contract  would  be  contra  bonos 
mares^  and  void.    (13  Barb.  360.    Wells  v.  Steam  Nav.  Oo., 
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4  Selden,  381.)  But  in  the  last  case  Judge  Gardiner  Bayn, 
^^  Although  the  law  will  not  suffer  a  man  to  claim  immunity 
by  contract  against  his  own  fraud,  I  know  of  no  reason  why 
this""  may  not  be  done  in  reference  to  fraud  orfdony  commit- 
ted by  those  in  his  employment."  If  this  be  so,  certainly  he 
may  contract  for  exemption  from  loss  arising  from  the  negli- 
gence of  his  servants  and  agents*  This  is  the  precise  distinc- 
tion that  I  would  make,  and  is  the  precise  point  upon  which 
I  cannot  agree  with  the  decision  at  the  circuit.  But  the  judge 
at  the  circuit  put  the  liability  of  the  defendants  on  the  ground 
that  the  collision  which  caused  the  injuries  was  prima  facie 
gross  neglect.  And  he  held  that  the  defendants  could  not 
stipulate  for  exemption  from  liability  for  such  n^lect  The 
distinction  between  the  several  degrees  of  negligence  is  too  nice 
and  artificial  for  any  clear  definition  or  practical  application. 
As  Judge  Curtiss  remarks  in  16  Howard,  477,  "  it  may  well 
be  doubted  if  these  terms  can  be  usefully  applied  in  practice." 
Judge  Story  also  remarks,  (Story  on  Bailm.  §  11,)  that  "  the 
law  furnishes  no  definition  of  the  terms  gross  negligence,  or 
ordinary  negligence,  which  can  be  applied  in  practice ;''  and 
these  distinctions  are  utterly  repudiated  by  the  late  civil  law 
^^  But  if  b,  p«»  'egL  .b,  dL.  J„dg,  me™ 
such  neglect  as  implies /rat^cf  or  had  faith  on  the  part  of  the 
defendants,  I  can  agree  with  him  in  his  conclusions,  that  for 
such  negligence  the  defendants,  in  the  same  manner  and  upon 
the  same  principles  with  other  bailees,  would  be  liable ;  but  I 
do  not  think  the  evidence  warrants  any  such  finding,  as  mat- 
ter of  fact.  A  bailee  who  is  only  liable  for  gross  neglect  is 
responsible  only  as  a  naked  depositary  without  rewardj  which, 
is  the  first  class  of  bailments  as  classified  by  Sir  Wm.  Jones, 
(Jones  on  Bailm.  36 ;)  and  the  defendants'  liability,  I  think, 
falls  within  the  rule  applicable  to  this  class.  This  class  of 
bailees,  he  says,  (p.  46,)  "  is  only  answerable  for  s^  fraud  or  for 
gross  neghcty  which  is  considered  evidence  ofit^  and  not  for 
such  ordinary  inattention  as  may  be  compatible  with  good 
fhith."    If  this  gross  negligence  which  is  evidence  qffroMd, 
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can  be  rebutted  by  eyidence  that  the  depositary  keeps  his  own 
goods  of  the  same  kind  in  a  manner  equally  negligent,  then  he 
is  not  liable.  (4  Burr,  B.  2300.  Ld.  Baym.  655.  2  Hawks, 
N.  Car,  145.  Edw.  on  Bailm,  69,  70.)  It  is  enough  that 
the  bailee  keeps  the  property  in  the  same  manner  as  he  does 
his  own.  {Idem,  72.  17  Ma^a,  Bep.  4tI9,  Foster  y,  Essex 
Bank,  Id,  498,  9.) 

It  seems  to  me  very  clear,  that  there  is  nothing  iu  this  case 
to  warrant  the  finding  that  the  defendants  were  guilty  of  such 
gross  negligence  as  is  equivalent  to  fraud,  or  evidence  of  fraud 
or  bad  faith.  The  plaintiff  was  riding  in  a  car  of  a  train 
which  carried  also  the  servants  of  the  defendants,  whose  lives 
were  in  the  same  jeopardy  with  that  of  the  plaintiff.  A  col- 
lision was  likely  to  destroy  much  property  of  the  defendants, 
and  cause  much  loss  of  life  besides  the  lives  of  their  servants 
and  agents,  for  which  the  company  would  be  liable  in  heavy 
losses.  There  is  and  can  be  nothing  in  such  a  case  upon  which 
to  base  a  charge  of  fraud  or  bad  faith  on  the  part  of  the  de- 
fendants' agents  or  officers.  There  was  not  such  gross  negli- 
gence as  implies  fraud  or  is  evidence  of  it.  The  defendants' 
officers  and  agents  took  the  same  care  of  the  plaintiff  that  they 
did  of  themselves  and  of  the  property  of  the  defendants  and 
of  the  large  number  of  passengers  for  whose  safe  passage  they 
were  bound  to  watch  and  guard  with  the  strictest  degree  of 
diligence  and  care.  In  such  a  case  I  cannot  think  the  defend- 
ants liable  for  the  injuries  sustained  by  the  plaintiff;  and  the 
judgment  of  the  special  term  ought  to  be  reversed  and  a  new 
trial  granted ;  costs  to  abide  the  event. 

Johnson,  J.,  concurred. 

T.  E.  Stbong,  J.,  dissented. 

Judgment  reversed. 

[MovROB  Gbvbral  Tbbx,  March  1,  1858.    Johnson,    T.  R,  Strong  and 
Smith  f  JusUcea.] 
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The  rale  or  measure  of  damages,  in  an  action  of  trespass  for  taking  peraoDal 
property,  is  the  actual  cash  market  value  of  the  property,  at  the  time  of 
the  taking ;  to  which  interest  may,  generally,  be  added.  Evidence  to  show 
for  what  sum  the  goods,  at  some  subsequent  time,  were  actually  sold  by  the 
defendant,  at  public  auction,  is  inadmisflible. 

MOTION  by  the  defendants  for  a  new  trial,  on  a  bill  of  ex- 
ceptionsy  taken  at  the  circuit,  ordered  to  be  heard  in  the 
first  instance  at  the  general  term. 

M,  8.  Netvton^  for  the  defendants. 

8,  Mathews  J  for  the  plaintifis. 

By  the  Cowt,  Welles,  J.  Action  for  the  taking  of  a 
quantity  of  goods,  being  the  property  of  the  plaintifb.  At 
the  trial  before  Mr.  Justice  Strong,  at  the  Monroe  circuit  in 
April,  1857,  the  defendants  proved  their  title  to  the  goods  in 
question,  by  a  deed  of  assignment  from  Timothy  Chapman, 
dated  August  10th,  1853,  by  which  said  Chapman  assigned 
his  property,  including  the  goods  in  question,  to  the  plaintifb 
in  trust,  to  sell  and  dispose  of  the  goods  so  assigned,  and  with 
the  proceeds  to  pay  the  debts  due  to  his  creditors,  according 
to  the  order  of  preference  therein  designated.  The  plainti£b 
then  proved  that  the  defendants,  Woodworth  and  Pardee^ 
seized  and  took  the  goods  in  question  from  the  possession  of 
the  plaintiffs  in  a  certain  store  in  the  city  of  Rochester,  and 
removed  them  to  another  store  in  the  same  city,  and  after- 
wards sold  them.  The  defendant  Woodworth  was,  at  the 
time,  sheriff  of  Monroe  county,  and  the  defendant  Pardee  hia 
under  sheriff,  and  they  claimed  to  seize  the  goods  by  virtue  of 
executions  issued  upon  judgments  against  Timothy  Chapman, 
recovered  subsequently  to  the  assignment  to  the  plaintifEb. 

The  plaintiffs  proved  by  Bobert  L.  Nicholas,  that  he  had 
been  a  dry  goods  merchant  eighteen  years,  and  that  he  had 
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earned  on  business  as  such  for  several  years  in  the  city  of 
Boohester,  and  was  acquainted  with  such  goods  as  were  taken 
by  the  sheriff.  That  he  took  an  inventory  of  the  goods  seized 
by  the  sheriff  on  the  22d  day  of  October,  1853.  That  some 
of  the  black  silks  were  worth  what  they  cost  The  colored 
silks  were  not  worth  what  they  cost,  but  were  salable  goods ; 
that  the  prints  were  new  and  were  worth  their  cost  in  New 
York ;  that  all  the  goods  were  first  class  goods  and  the  best 
of  the  stock.  That  the  amount  of  the  goods  taken,  according 
to  the  value  as  estimated  by  him,  was  $4884.29.  This  was 
the  fair  cash  value.  That  he  had  arrived  at  the  value  by  taking 
the  cost  price  in  New  York,  of  such  of  the  silk  goods  as  were 
new,  and  as  to  the  residue  of  the  silks,  by  making  such  deduc- 
tion from  the  cost  price  as  in  his  judgment  would  bring  them 
down  to  their  fair  cash  value  in  Rochester.  The  domestic  goods 
were  estimated  by  him  at  their  cost  at  the  &ctory.  Other 
witnesses  were  called  by  the  plainti£b  to  prove  the  value  of 
the  goods,  by  estimating  them  in  the  same  manner.  The  de- 
fendants, on  the  cross-examination  of  the  plaintiffs'  witnesses, 
proved  that  the  plaintiffs,  as  assignees  of  Timothy  Chapman, 
kept  the  goods  assigned  and  taken  by  the  defendants,  after 
assignment,  in  the  store  theretofore  occupied  by  said  Chap- 
man. That  they  kept  the  store  open  after  the  assignment, 
and  sold  the  goods  at  wholesale  and  retail,  until  they  were 
seized  by  the  sheriff  on  the  executions. 

The  plaintiffs  then  proved  the  interest  on  the  aggregate 
value  of  the  goods  as  above  stated,  and  rested. 

The  defendants  then  called  Edwin  Scrantom,  who  proved 
that  he  had  for  many  years  prior  to  the  sale  of  the  goods 
taken  by  the  sheriff,  been,  and  then  was,  an  auctioneer  in  the 
city  of  Bochester ;  that  he  had  been  accustomed  to  sell  goods, 
wares  and  merchandise  of  all  kinds,  at  public  auction,  both 
for  the  sheriff  and  on  private  account,  and  whole  stocks  of 
goods,  as  well  as  small  parcels,  and  as  many  goods  for  owners 
who  sold  for  their  own  benefit,  as  for  people  who  were  obliged 
to  sell,  and  that  his  sales  were  mostly  forced  sales ;  about 
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half  of  his  sales  of  dry  goods  were  forced  sales.  That  he  sold 
the  goods  taken  by  the  sheriff,  at  public  auction  in  the  cit7 
of  Rochester,  for  the  sheriff;  that  the  sale  was  in  every  respect 
fair ;  and  that  there  were  a  great  many  bidders  at  the  sale. 

The  defendants'  counsel  here  proposed  to  prove  the  aggre- 
gate sum  for  which  the  said  goods  sold ;  Ist.  As  one  of 
the  means  of  arriving  at  their  fair  market  value.  2d.  As  one 
of  the  proper  means  of  arriving  at  their  value  in  the  hands  of 
the  plaintiffs,  as  assignees  for  the  benefit  of  creditors,  they 
being  bound  by  law  to  sell  them  at  public  auction,  or  in  some 
other  speedy  manner,  and  convert  them  into  money.  This 
testimony  was  objected  to  by  the  counsel  for  the  plaintiffs, 
was  excluded  by  the  court,  and  the  counsel  for  the  defendants 
excepted  to  the  decision.  The  court  thereupon  instructed  the 
jury  that  the  plaintiffs  were  entitled  to  recover  the  value  of 
the  goods  as  proved  by  the  plaintijQb,  with  interest  thereon 
from  the  time  of  their  seizure.  The  jury  thereupon  found  a 
verdict  for  the  plaintiffs  for  $6051.14. 

From  this  statement  of  the  case,  it  appears  that  the  only 
question  for  us  to  decide  is  whether  the  evidence  thus  offered 
by  the  defendants  was  properly  excluded.  It  is  the  only  ques- 
tion now  raised  by  the  defendants'  counsel. 

The  rule  or  measure  of  damages,  in  an  acykion  of  trespass 
for  taking  personal  property,  is  the  actual  cash  market  value 
of  the  property  at  the  time  of  the  taking,  to  which  interest 
may  generally  be  added.  Legitimate  evidence  of  such  value 
was  given  in  this  case,  without  objection.  The  evidence  re- 
jected was  offered  for  the  purpose  of  showing  what  the  goods, 
at  some  subsequent  time,  actually  sold  for  by  the  defendants, 
at  public  auction.  This,  I  think,  was  inadmissible.  The 
defendants  could  give  no  good  title  to  the  goods  on  their  sale, 
and  persons  buying,  if  they  were  acquainted  with  the  facts, 
must  have  known  that  they  were  liable  to  be  purchasing  liti- 
gation. This  would  be  very  likely  to  hinder  their  offering,  or 
paying,  the  fair  cash  value  of  the  goods.  The  case  does  not 
show  what  length  of  time  intervened  between  the  taking  by 
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the  sheriff,  and  the  sale  at  auction  by  Scrantom,  the  auction- 
eer. If  that  time  was  considerable  it  might  have  made  a  differ- 
ence in  the  market  value.  The  process  of  removing  them 
might  have  made  some  difference^  as  might  also  the  place 
where  they  were  sold. 

Again,  suppose  they  had  been  sold  by  Scrantom  for  very 
much  more  than  their  actual  value ;  would  the  plainti&  have 
been  entitled  to  the  excess  ?  I  apprehend  not^  in  this  form  of 
action,  as  the  actual  value  was  all  the  plaintiffs  had  the  right 
to  ask 

The  defendants  were  wrongdoers,  and  they  took  the  prop- 
erty at  their  peril  of  paying  their  actual  value,  at  least.  The 
offer  was  not  to  show  the  actual  value  of  the  goods^  at  the 
time  of  the  taking,  either  by  opinions  of  witnesses  or  other- 
wise ;  nor  what  the  plaintiffs  might  have  sold  them  for,  con- 
sistentlv  with  their  duties  as  trustees  for  the  creditors  of 
Chapman ;  but  what  they,  the  defendants,  sold  them  for,  with- 
out the  power  to  make  any  title  to  purchasers,  and  under  cir- 
cumstances, and  by  an  auctioneer  of  their  own  appointment 

I  think  the  evidence  was  properly  excluded^  and  that  a  new 

trial  should  be  denied. 

Ordered  accordingly. 

[MovROB  Gbvbbal  Tbbm,  March  1,  1858i     Johnson,   Wdies  and  SmUh, 
Justices.] 


Stephens  vs.  McNeill  &  Montgome&t. 

Where  debtors,  in  the  city  of  New  York,  being  {Pressed  by  their  creditor  for 
payment,  offered  their  certified  check  apon  a  bank  in  the  city,  at  the  same 
time  proposing  to  the  payee  that  it  should  be  sent  to  Syracuse  or  Aubam  to 
be  cashed ;  and  the  check,  dated  one  day  ahead,  was  accepted  by  the  cred- 
itor, upon  that  nnderstanding,  and  was  immediately  sent  to  Aubam,  where 
the  cash  was  obtained  upon  it,  and  the  check  was  returned  to  New  York 
with  doe  diligence  and  presented  for  payment  at  the  bank  iip<m  which  fl 
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wa«  ^niwD^  which  ww  reftued,  the  hank  haviiig  in  the  mean  thne  fiuleif  ^ 
ir«M  that  the  drawen  were  liable. 

Mdd  also  J  that  it  being  a  part  of  the  arrangement  that  the  check  should  be 
taken  west  to  be  cashed,  the  payecr  was  entitled  to  a  reasonable  time  for 
that  purpose;  and  thai  all  that  was  required  of  him  was  due  diligence  in 
getting  it  discounted,  and  baring  it  forwarded  to  the  city  for  demand  of 
payment  That  under  the  circumstance,  the  payee  was  not  bound  to  pre- 
sent the  chcK^k  for  paj'ment  on  the  day  it  bore  date,  or  on  the  next  day 
thereafter. 

Wh^re  a  check  is  negotiable  by  indorsement,  and  after  haiing  been  iudoned 
by  the  payee  and  another  person,  is  sued  on  by  the  payee,  his  poBsenioD  of 
it,  at  the  trial,  is  presumptiTe  evidence  that  the  check  came  to  his  hands  by 
delivery  from  the  owner,  and  is  his  property. 

APPEAL  from  a  judgment  ordered  at  the  Ontario  circiiit 
on  a  verdict- 

F,  N.  Bangs,  for  the  appellanta 

Smith  A  Laphanij  for  the  respondent. 

By  the  Court,  Wblles^  J.  On  the  5th  of  Deoemtyer,  1854, 
the  defendants,  residing  and  carrying  on  business  in  the  city 
of  New  York,  were  indebted  to  the  plaintiff  in  the  sum  of 
over  $1200.  The  plaintiff  met  the  defendant  McNeill  in 
New  York  about  nine  o'clock  in  the  forenoon  of  the  same  day, 
and  told  him  he  must  have  $1200  that  day.  McNeill  replied 
that  he  should  have  the  money  if  he  would  call  at  his  office  at 
half  past  two  o'clock' — and  asked  him  if  he  wanted  all  the 
defendants  owed  him.  The  plaintiff  said  $1200  was  all  he 
wanted  that  day.  The  plaintiff  accordingly  went  to  Mo> 
Neill's  office  at  half  past  two  and  waited  until  after  four 
o'clock,  when  McNeill  came  in  and  told  the  plaintiff  he  would 
have  to  disappoint  him.  He  said  he  could  not  get  the  money. 
The  plaintiff  said  he  could  not  be  disappointed.  McNeill  said 
the  best  he  could  do  was  to  get  a  check.  It  appears  that  the 
plaintiff  wanted  the  $1200  to  hand  to  one  Charles  Peck  to 
take  to  the  western  part  of  the  state  to  pay  on  a  hog  contract 
which  the  plaintiff  had  made  there.  McNeill  asked  the  plaint- 
iff if  he  could  use  a  check,  to  which  the  plaintiff  replied  he 
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could  not.  He  then  aaked  Feck  the  same  question,  and  received 
the  same  answer  from  him.  The  plaintiff  then  said  he  could 
wait  no  longer,  and  left  McNeiU's  office,  leaving  Peck  there 
with  McNeill.  After  the  plaintiff  had  lefb  the  office,  Peck 
told  McNeill  that  if  he  could  do  no  better  he  would  try  the 
check.  McNeill  then  sat  down  and  filled  up  a  check,  went 
out,  and  in  a  few  minutes  returned  with  a  certified  check 
drawn  by  the  defendants  W.  H.  McNeill  &  Co.  on  the  Empire 
City  Bank,  payable  to  the  plaintiff  or  order,  for  $1200,  and 
dated  the  6th  of  December,  the  day  after  it  was  given,  and 
handed  the  check  to  Peck,  who  left  New  York  that  night, 
about  five  o^clock,  by  the  Hudson  Biver  Bail  Bead  cars,  and 
came  to  Albany,  where  he  was  detained  until  the  next  morning 
in  consequence  of  the  cars  not  connecting.  He  left  Albany  at 
7  o'clock  in  the  morning  and  came  on  to  Syracuse,  where  he  tried 
to  get  the  check  discounted,  but  fidled.  He  then  came  on  to 
Port  Byron,  and  in  the  morning  of  December  7th,  sent  a  Mr. 
Smith  with  the  check  to  Auburn,  where  Smith  got  the  check 
discounted  at  the  Auburn  City  Bank  and  received  currency 
&r  it,  and  the  same  evening  Smith  handed  the  money,  the 
proceeds  of  the  check,  to  Peck  at  Port  Byron.  On  the  same 
day,  the  7th  of  December,  the  cashier  of  the  Auburn  City  Bank 
sent  forward  the  check  to  the  Mercantile  Bank  in  the  city  of 
New  York,  by  mail,  for  collection,  where  it  was  received  be* 
tween  two  and  three  o'clock  in  the  afternoon  of  the  9th  of  the 
same  month  of  December.  On  the  same  day  the  check  was 
placed  in  the  hands  of  a  notary  public,  who  went  to  the  Em* 
pire  City  Bank,  on  the  same  day,  in  order  to  demand  and  re* 
oeive  pajrment,  and  found  the  bank  closed,  and  no  one  in 
attendance  to  pay  the  check ;  whereupon  the  notary  protested 
the  check  for  non-payment  and  made  a  record  thereof.  At  the 
time  the  check  was  discounted  by  the  Auburn  City  Bank  it 
was  duly  indorsed  by  the  plaintiff  and  by  Peck.  On  the  after- 
noon of  the  5th  of  December,  when  McNeill  proposed  letting 
Peck  have  a  check,  he  said  he  had  no  money  in  the  bank 
When  he  asked  Peck  if  he  could  not  use  a  check  and  was  told 
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by  Peck  that  he  could  not,  he  said,  "  Can't  yon  nse  a  cer- 
tified check  at  Syracuse  or  Auburn  ?"  and  in  reply  the  plainti£F 
said  he  did  not  know  but  he  could ,  that  he  would  try,  if  he, 
McNeill,  could  do  no  better,  and  then  the  check  was  made, 
certified,  and  handed  to  Peck  as  before  stated.  Immediately 
after  the  check  was  protested  it  was  returned  by  the  Mercantile 
Bank  to  the  Auburn  City  Bank.  It  appeared  that  the  Em- 
pire City  Bank  failed  and  stopped  business  on  the  9th  of  .De- 
cember, 1854,  between  two  and  three  o'clock  in  the  afternoon, 
and  on  the  night  of  the  same  day  its  banking  house  caught 
fire,  and  afterwards  its  affairs  passed  into  the  hands  of  a  receiver. 
There  was  evidence  strongly  tending  to  show  that  when  Mc- 
Neill applied  to  the  Empire  City  Bank  to  get  the  check  certi- 
fied, it  was  understood  that  it  was  to  be  taken  west  and  would 
not  be  presented  at  the  bank  short  of  three  or  four  days,  and 
that  upon  that  consideration  and  McNeill's  promise  to  make 
the  defendants'  account  at  the  bank  good  the  next  morning, 
the  check  was  certified.  It  also  appeared  that  in  the  forenoon 
of  the  6th  of  December  the  defendants  made  a  general  deposit 
in  the  Empire  City  Bank  of  $2000,  and  on  the  8th  another  of 
$110478.  There  were  a  variety  of  other  facts  given  in  evi- 
dence, but  none  essentially  changing  the  foregoing.  After  the 
evidence  was  closed,  the  counsel  for  the  defendants  moved  for 
a  nonsuit,  on  the  following  grounds,  viz :  1.  That  it  appeared 
by  the  testimony  that  the  plaintiff  was  not  the  holder  or  owner 
of  the  check  in  suit.  2.  That  the  defendants  were  not  liable 
on  the  check,  under  the  circumstances  under  which  it  was  given. 
3.  That  due  diligence  had  not  been  used  in  presenting  the 
check  for  payment.  The  court  refused  to  grant  the  motion 
for  a  nonsuit,  and  the  defendants'  counsel  excepted.  The 
counsel  for  the  defendants  then  requested  the  court  to  chai^ 
the  jury :  1.  That  the  giving  and  acceptance  of  the  check  in 
this  case,  certified  by  the  bank,  was  a  transfer  of  the  funds  of 
the  drawer  in  the  bank  to  the  drawee  or  holder  of  the  check, 
and  that  the  funds  of  the  drawer  to  the  amount  of  the  check 
were  absolutely  transferred.    2.  That  it  was  the  duty  of  the 
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drawee  or  holder  to  present  the  check  at  the  bank  on  the  next 
day,  or  at  least  as  early  as  the  7th  of  December  for  payment. 
3.  That  the  failure  to  present  the  check  for  payment,  within 
that  time,  was  n^ligence  on  the  part  of  the  drawee  or  holder, 
which  discharged  the  drawer.     4  That  the  acceptance  of  the 
check  by  the  bank  operated  as  an  assignment  of  so  much  of 
the  funds  of  McNeill  &  Oo.  to  the  payment  of  the  check,  and 
it  became  the  funds  of  the  drawee.     By  taking  the  check  and 
then  neglecting  to  present  it  until  after  the  bank  failed,  he 
assumed  the  responsibility  of  the  bank,  and  was  not  entitled 
to  recover.     5.  There  was  no  evidence  in  the  case  that  McNeill 
made  it  a  condition  that  Stephens  should  take  the  check  into 
the  country,  or  should  not  present  it  on  the  next  day  after  it 
was  given,  or  at  least  on  the  7th  or  8th ;  nor  any  evidence  of 
an  agreement  or  understanding  between  Stephens  and  McNeill 
to  that  effect,  or  which  excused  the  presentation  of  the  check 
on  the  7th.     The  court  decided  not  to  charge  in  accordance 
with  any  or  either  of  the  propositions  submitted  by  the  coun- 
sel for  the  defendants,  to  which  decision  the  defendants'  counsel 
excepted.     The  judge  then  stated  that  as  he  viewed  the  case, 
it  depended  upon  the  question  of  diligence  in  the  presentment 
of  the  check  for  payment.    That  it  was  the  duty  of  the  plaintiff 
to  present  the  check  for  payment  as  early  as  the  morning  of 
December  7th,  1854,  unless  he  was  excused  by  an  arrange- 
ment between  the  parties  which  authorized  him  to  take  the 
check  into  the  country,  and  thus  delay  its  presentment.    That 
there  was  no  conflict  of  evidence  on  this  point,  and  no  question 
of  fact  for  the  jury.     The  defendants'  counsel  then  stated  that 
he  did  not  claim  there  was  any  question  for  the  jury,  but  in- 
sisted, as  matter  of  law,  that  the  plaintiff  had  not  shown  due 
diligence  in  presenting  the  check.     The  court  directed  the  jury 
to  find  a  verdict  for  the  plaintiff  for  the  amount  of  the  check 
and  interest ;  to  which  direction  the  defendants'  counsel  ex- 
cepted.    The  jury  rendered  a  verdict  for  the  plaintiff  for 
$1365.27. 
Under  these  circumstances  we  entertain  no  doubt  of  the 
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liability  of  the  defendants  to  pay  the  check  in  qaestion.  They 
were  indebted  to  the  plaintiff,  who  was  nigent  for  the  money 
to  send  west  to  meet  his  engagements  there.  McNeill,  one  of 
the  def^Nidants,  urged  the  check  upon  him,  knowing  it  was  not 
then  equivalent  to  money,  and  suggested  his  taking  or  sending 
it  west  by  Peck  with  a  view  of  getting  the  cash  for  it  at  Byrsr- 
cuse  or  Auburn.  It  was  in  pursuance  of  that  suggestion  that 
it  was  taken,  and  no  negligence  is  shown  on  the  part  of 
the  plaintiff  or  the  holders  of  the  check  in  presenting  it 
at  the  bank  upon  which  it  was  drawn,  provided  he  was  at 
liberty  to  take  it  to  Auburn.  That  he  was  so  at  liberty,  the 
defendants  should  not  be  permitted  to  deny.  The  facts  are 
quite  as  strong  against  them,  on  this  point,  as  if  they  had  ex* 
pressly  consented  to  the  course  that  was  taken*  Indeed,  they 
amount  not  only  to  such  consent,  but  to  a  request  that  the 
plaintiff  should  take  the  very  course  with  the  check  which  he 
did  take. 

It  is  preposterous,  under  the  facts  proved,  for  the  defendants 
now  to  contend  that  the  plaintiff  was  bound  to  present  the 
check  for  payment  on  the  6th  of  December,  the  day  of  its  date, 
or  on  the  dayYollowing.  All  that  was  incumbent  upon  him 
was  to  use  reasonable  diligence  in  his  attempts  to  get  it  dis- 
counted at  Syracuse  or  Auburn,  and  that  it  should  go  forward 
for  demand  of  payment  at  the  Empire  City  Bank  by  the  es- 
tablished modes  of  conveyance;  which  the  case  shows  has 
been  done,  without  unreasonable  delay. 

There  is  no  direct  evidence  that  the  ched(  was  ever  re-trans- 
ferred or  assigned  by  the  Auburn  City  Bank  to  the  plaintiff 
or  that  the  latter  ever  purchased  it  of  any  one  after  it  was  dis- 
counted by  that  bank ;  and  it  was  at  the  trial  and  is  now  con- 
tended that  the  plaintiff  should  have  been  nonsuited  for  that 
reason,  the  defendants  contending  that  it  does  not  appear  that 
the  plaintiff  is  the  owner  or  has  title  to  the  demand  for  whidi 
the  action  is  brought  To  this  it  is  a  sufficient  answer  to  say 
that  the  draft  is  n^tiable,  on  its  face,  by  indorsement  That 
it  was  indorsed  by  the  payee  and  also  by  Peck,  and  the  in- 
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donement  of  the  latter  being  general,  the  check  was  transfer- 
able by  delivery ;  and  it  being  in  the  hands  of  the  plaintiff  at 
the  trial,  the  presumption  is,  until  rebutted,  that  it  came  to 
his  hands  by  delivery  from  the  ownor,  and  is  his  ^operty.  A 
new  trial  should  therefore  be  denied 

Ordered  accordingly. 

[MosROB  Qevsral  Tbbx,  Mardh  1,  1858.    Johntcn,  SmUh  and  WelU$f 
Justices. 


•  •• 


BooHBBTSB  and  others  vs.  Barnes  and  others. 

The  Act  of  May  18, 1845, "  in  relaUon  to  the  contracts  of  rail  road  companies/* 
had  no  application  to  rail  road  corporations  formed  under  the  general  rail 
road  acts  of  1848  and  1850. 

Acconlingly,  where  a  rail  road  company,  created  under  the  provisions  of  the 
general  rail  road  act  of  1848,  contracted  a  debt,  for  cars,  in  1858,  it  wtrhdd 
that  the  directors  of  the  company  could  not  be  made  personally  liable  for 
the  debt,  on  the  ground  that  the  same  was  contracted  by  the  agency,  or 
with  the  assent,  of  the  defendants,  when  the  company  had  not  available 
means  for  its  payment. 

Tlie  constitution  of  1846  plainly  designed  to  abolish  the  former  mode,  or  sys- 
tem, of  creating  corporations,  and  to  adopt  an  entire  new  system,  under 
which,  by  general  and  uniform  rules,  the  individual  liability  of  corporators, 
for  all  debts  of  their  respective  ootporattons,  should  be  regulated  and  pre- 
scribed. 

And  the  legislature,  in  passing  the  acts  of  1848  and  1850,  intended  to  carry 
out  this  intention  of  the  constitution,  and  by  those  acts  to  prescribe  the  otdjf 
rule  Avhich  should  govern,  as  to  corporations  formed  under  them,  and  the 
individual  liability  of  their  respective  corporators. 

If  the  act  of  1845  was  not  wholly  repealed,  by  the  acts  of  1848  and  1850,  its 
application  and  operation  were,  by  plain  and  necessary  implication,  restrict- 
ed and  limited  to  corporations  previously  existing. 

APPEAL  from  a  judgment  entered  at  a  special  ierm,  upon 
the  report  of  a  referee.    The  aotion  ^as  brought  to  charge 
the  defendants,  who  were  directors  of  the  Sackefs  Harbor 
and  EUisburgh  Bail  Boad  Company,  with  a  debt  contracted 
by  that  company,  for  the  purchase  of  rail  xofA  oars ;  on  tho 
Vol.  XXVI.  83 
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ground  that  the  debt  was  contracted  by  the  agency^  or  with 
the  assent,  of  the  defendants,  when  the  company  had  not 
available  means  for  its  payment.  The  action  is  founded  upon 
the  provisions  of  the  act  in  relation  to  the  contracts  of  rail  road 
companies,  passed  May  13, 1845.  (Jjaws  of  1845^  p,  251.)  (a) 
The  cause  was  referred  to  Judge  Gardiner,  and  tried  before  him 
in  Feb.  1857.  The  referee  decided  that  the  defendants  were 
liable  for  the  debt,  and  ordered  judgment  accordingly.  It  ap- 
peared on  the  trial  that  the  Sacket's  Harbor  and  Ellisbui^h 
Bail  Road  Company  was  incorporated  on  the  5th  of  March, 
1849,  under  the  general  act  authorizing  the  incorporation  of  rail 
road  companies,  passed  in  1848.  The  defendants,  with  others^ 
were  directors  of  the  company  in  1853.  In  August,  1853, 
the  company,  through  its  directors,  made  a  contract  with  Dut- 
ton,  Bowe  &  Co.  of  Rochester,  for  the  purchase  of  thirty  cars 
for  the  use  of  the  road,  the  price  of  which  amounted  in  the 
aggregate  to  $17,000.  The  cars  were  soon  after  delivered,  and 
the  company  gave  its  notes  for  the  amount,  payable  in  four, 
eight  and  twelve  months.  The  plaintiffs  claimed  to  be 
assignees  of  the  demand.  The  copartnership  of  Dutton, 
Rowe  &  Co.  was  dissolved  in  September,  1854,  and  on  the  18th 
April,  1855,  Dutton,  one  of  the  firm  and  in  the  name  of  the 
firm,  executed  an  assignment  to  the  plaintiffs  of  the  demand 
against  the  company,  as  well  as  the  demand  against  the  de- 
fendants arising  upon  the  statute  before  referred  to.  The 
plaintiffs  gave  evidence  on  the  trial  tending  to  prove  that  at 
the  time  this  debt  was  contracted  the  company  had  not  avail- 

(a)  Thftt  act  was  as  follows :  "  No  debt  or  debts  shall  be  contracted  or  in- 
curred by  or  00  behalf  of  any  incorporated  rail  road  company,  beyond  or 
exceeding  its  available  means  in  its  possession,  under  its  control,  and  belong- 
ing to  it,  including  its  bona  fide  and  available  stock  subscriptions,  and  exclusive 
of  its  real  estate,  at  the  time  the  same  shall  be  contracted  or  incurred,  to  pay 
and  discbarge  the  same  and  all  its  debts  previously  contracted  or  incarred ; 
and  every  officer,  agent  or  stockholder  of  said  company  who  shall  knowinj^ly 
assent  to,  or  have  any  agency  in  contracting  or  incurring  any  debt,  in  violation 
of  the  provisions  of  this  section,  shall  be  personally  and  individually  liable  to 
pay  such  debt ;  and  shall  also  be  liable  to  arrest  and  impriaonment  in  any 
Mtion  for  the  same,"  d^c. 
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able  means  to  pay  this  debt,  and  the  debts  of  the  company 
previously  contracted ;  and  tending  to  prove,  also,  that  the 
defendants,  severally,  assented  to  the  contracting  of  the  debt 
Upon  the  last  point  the  plaintiff  produced  and  proved  a  reso* 
lution  of  the  board  of  directors,  taken  from  the  book  of  min- 
utes, authorizing  the  treasurer  to  give  the  notes  of  the  company 
for  the  price  of  the  cars,  payable  at  the  several  periods  above 
mentioned.  This  resolution  appeared  to  have  been  passed  at 
a  meeting  of  the  directors  held  on  the  17th  of  Atigilst,  1853. 
The  defendants  appealed  to  the  general  term. 

S.  MaJthewa  and  P.  Oridleyj  for  the  appellants* 

Benedict  <t  MartindaUj  for  the  respondent 

By  the  Court,  Johnson,  J.  The  important  question  upon 
the  merits,  in  this  case,  is  whether  the  act  of  1845,  (JSeas. 
Laws  of  1845,  p.  257,)  under  which  this  action  is  brought, 
was,  before  its  express  repeal  in  1854,  applicable  to  corpora^ 
tions  formed  under  the  general  rail  road  acts  of  1848  and 
1850. 

The  corporation,  of  which  the  defendants  were  officers  and 
stockholders,  was  created  under  the  provisions  of  the  general 
rail  road  act  of  1848,  (^^e^^.  Laws  of  1848,  p,  221,)  and  the 
indebtedness,  for  which  this  action  is  brought,  Was  contracted 
in  August,  1853.  The  referee  who  tried  the  action  held  that 
the  acts  of  1848  and  1850  did  not  repeal,  or  in  any  respect 
limit  the  operation  of  the  act  of  1845,  but  that  the  latter  act 
remained  in  full  force  until  its  express  repeal  in  1854,  and  was 
applicable  to  the  corporation  in  question,  and  to  the  defend- 
ants as  officers,  agents  and  stockholders  thereof  If  the  learned 
referee,  whose  opinions  are  certainly  entitled  to  great  respect 
and  consideration,  is  right  in  this,  the  judgment  is,  I  think, 
correct,  and  should  be  affirmed. 

But  after  a  careful  and  deliberate  examination  of  all  these 
statutes  and  of  the  authorities,  I  have  come  to  the  conclusion 
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that  the  act  of  1845  has  no  application  to  rail  road  corpora-' 
tions,  fonned  under  the  general  statutes,  since  the  adoption 
of  the  present  constitution.  There  may,  perhaps,  be  some 
difiSculty  in  establishing  the  proposition  that  the  act  of  1849 
was  repealed  entirefy,  by  implication,  by  the  act  of  1848,  upon 
the  ground  that  the  two  acts  are  so  utterly  repugnant  that 
both  cannot  possibly  stand  for  any  purpose.  Nor  is  it  nece»« 
scoy  to  go  this  length.  It  is  enough  if  it  can  be  shown,  sat- 
isfactorily, that  it  was  intended  that  corporations  created  under 
these  general  statutes,  and  the  stockholders  therein,  should  be 
governed  and  rendered  individually  liable,  by  such  statutes 
exclusively,  and  not  by  acts  for  the  regulation  of  oorporations 
previously  existing,  and  dififerentiy  created,  and  the  payment 
and  security  of  their  indebtedness. 

It  appears  perfectly  clear  and  certain,  to  my  mind,  that  it 
became  not  only  the  duty,  ttnder  the  constitution  of  1846,  but 
that  it  was  the  design  and  intention  of  the  legislature,  in 
enacting  the  statutes  of  1848  and  of  1850,  to  prescribe  the 
only  rule  which  should  govern,  on  the  subject  of  the  individual 
liability  of  corporators  of  corporations  formed  under  the  pro* 
visions  of  those  acts.  And  that  consequentiy,  if  the  act  of 
1845  was  not  wholly  repealed,  its  application  and  operation 
were,  by  plain  and  necessary  implication,  restricted  and  lim- 
ited to  corporations  previously  existing.  It  was  in  effect 
repealed,  as  to  corporations  formed  under  the  general  law. 
This  will  be  rendered  quite  apparent,  I  think,  by  reference  to 
the  provisions  of  the  constitution  of  1846,  and  of  the  two  acts 
referred  to.  The  constitution  plainly  designed  to  abolish  the 
former  mode,  or  sjrstem,  of  creating  corporations,  and  to  adopt 
an  entire  new  system,  under  which,  by  general  and  uniform 
rules,  the  individual  liability  of  corporators,  for  all  debts  of 
their  respective  corporations,  should  be  r^ulated  and  pre- 
scribed. Hence  article  8  of  the  constitution  provides,  that 
"  corporations  may  be  formed  under  general  laws,  but  shaU 
not  be  created  by  special  act,''  except  in  certain  specified  cases. 
And  by  section  2  of  this  article  it  is  provided,  that  ^'  dues 
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from  corporations  shall  be  secured  by  such  individual  liability 
of  the  corporators,  and  other  means  as  may  be  prescribed  by 
law/'  Thus  it  will  be  seen  that  the  whole  subject  of  the  act 
of  1845  is  embraced  in  the  provisions  of  the  organic  kw,  and 
a  positive  duty  in  reference  to  it  enjoined  upon  the  l^islature. 
It  evidently  contemplates,  and  in  effect  directs,  an  entire  r&* 
vision  of  the  laws,  on  the  subject  of  the  creation  of  corpora- 
tions, and  of  the  individual  liability  of  stockholders  for  the 
dues  of  such  corporations.  It  was  in  the  discharge  of  this 
duty  that  the  statutes  of  1848  and  of  iSdO  were  enacted  by 
the  legislature.  These  acts  create,  and  establish  a  new,  entire 
and  independent  system,  for  the  formation,  action  and  govern* 
ment  of  the  corporations  formed  under  them.  They  confer  and 
prescribe  the  powers  such  corporations  shall  possess  and  exer- 
cise, and  the  liabilities  and  forfeitures  to  which  they  shall  be 
subject,  and  declare  under  what  circumstances,  and  to  what 
extent,  stockholders  therein  shall  be  individually  liable  for  all 
dues  of  such  corporation,  and  for  all  labor  and  services  per- 
formed for  it,  or  upon  its  property.  Under  these  circumstances, 
the  fair  and  reasonable  inference  is,  that  the  legislature  in- 
tended to  prescribe  the  only  rule  which  should  govern,  as  to 
these  corporations,  and  the  individual  liability  of  their  respec- 
tive corporators.  But  this  ytiil  appear  still  more  clear  and 
decisive,  by  referring  to  the  language  of  these  acts. 

Section  12  of  the  act  of  1848  declares  that  ^'  all  the  stock- 
holders of  any  such  company  that  shall  be  hereafter  incarpo- 
rated  under  this  act^  shall  be  severally  individually  liable,  to 
the  creditors  of  such  company,"  and  prescribes  under  what 
circumstances,  and  to  what  extent,  they  shall  be  so  liable.  In 
like  manner  section  10  of  the  act  of  1850  confines  the  individ- 
ual liability  of  the  stockholder  to  the  creditors  of  the  company, 
when  it  attaches  to  ''  the  stockholders  of  any  company  formed 
under  this  act."  The  referee  in  his  opinion  treats  these  acts 
as  though  they  had  only  made  stockholders  liable  personally 
to  workmen  and  employees  of  the  company.  It  will  be  seen, 
however,  that  the  provisions  are  much  more  extensive,  and 
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embraoe  all  debts  and  dues,  of  every  descriptioii,  contracted 
by  the  company.  As  a  general  rule,  I  think,  when  the  legia- 
lature  pass  a  particular  act,  and  declare  under  what  circum- 
stances, and  in  what  manner,  and  to  what  extent  individuals 
shall  be  liable  under  that  act,  the  intendment  is,  that  they  are 
liable  under  those  provisions  only,  and  do  not  &11  within  the 
provisions  of  former  general  acts.  So  subsequent  general  acts, 
although  their  language  is  sufficiently  broad  and  comprehen- 
sive for  such  purpose,  will  not  control  the  provisions  of  prior 
special  statutes,  unless  the  legislature  so  intended.  ( Will- 
iama  v.  Pritchardy  4  D.dtE,  2.  Bwarrisy  514.)  The  indi- 
vidual liability  of  stockholders,  imposed  by  these  acts,  is  not 
made  applicable,  at  all,  to  corporations  then  existing.  Section 
49  of  the  act  of  1850  makes  several  sections  of  the  act  appli- 
cable to  all  existing  rail  road  corporations,  but  does  not  make 
sections  10  and  12,  which  relate  to  the  subject  of  individual 
liability,  so  applicable ;  showing,  as  it  seems  to  me,  still  mora 
conclusively,  the  intention  to  make  the  individual  liability 
provided  for,  apply  exclusively  to  the  new  system,  and  to  be 
the  only  rule  of  liability.  Had  these  sections  been  made  ap- 
plicable to  all  rail  road  corporations  then  existing,  I  should 
have  regarded  the  intent  to  repeal  the  act  of  1845  entirely,  as 
perfectly  clear ;  especially  when  considered  in  connection  with 
the  constitutional  provision  before  referred  to. 

Again ;  the  grants  of  power  in  the  acts  of  1848  and  1850, 
are  entirely  inconsistent  with,  and  repugnant  to,  the  act  of 
1845.  In  addition  to  the  general  powers  conferred  upon  cor- 
porations by  title  3,  chapter  18  of  the  first  part  of  the  revised 
statutes,  the  express  power  is  conferred  upon  all  corporations 
formed  under  these  acts,  to  borrow  money  from  tune  to  time 
as  may  be  necessary,  for  the  purpose  of  constructing  the  road 
and  operating  it  afterwards,  without  any  of  the  restrictions,  or 
any  of  the  pains  and  penalties,  prescribed  in  the  act  of  1845. 
(^c«  ^  1848,  §  19,  «u6. 10.  ^c^o/1850,§28,«tf6.10.)  Here 
18  a  general  power  granted  to  these  corporations  to  contract 
debts  by  borrowing  money  upon  their  obligations  respectivelyi 
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for  the  purpose  of  completing  their  tracks  and  fixtures,  and 
purchasing  all  the  stock  and  materials  necessary  for  their 
equipment  and  operation.  This  necessarily  includes  the  power 
to  turn  out  their  obligations  directly  to  contractors  who  con- 
struct the  roads,  and  to  the  manufacturers  of  engines  and 
cars,  who  are  willing  to  receive  them  in  payment.  To  hold 
the  contrary  would  be  mere  trifling  with  the  enactments  of  the 
legislature.  It  would  be  absurd  to  suppose  the  legislature  in- 
tended to  compel  such  corporations  to  go  through  the  process 
of  boiTowing  money,  and  paying  that  only,  in  the  construction 
of  their  roads  and  the  purchase  of  their  stock,  if  they  could  use 
their  obligations  directly  for  the  same  purpose,  and  to  the  same 
advantage.  Such  a  distinction  would  be  one  of  form  merely, 
without  sense  or  substance.  It  is  true  that  the  total  or  partial 
repeal  of  statutes,  by  implication,  is  not  favored  by  courts. 
But  it  is  also  true  that  the  doctrine  of  repeal  by  implication 
is  as  well  settled  and  as  firmly  established  as  any  known  to 
the  law.  Mr.  Sedgwick,  in  his  recent  valuable  treatise  on 
stcUtUe  and  conMitutional  laWy  states  the  rule  very  clearly  as 
follows :  "  A  subsequent  statute  which  is  clearly  repugnant 
to  a  prior  one,  necessarily  repeals  the  former,  although  it  do 
not  do  so  in  terms ;  and  even  if  the  subsequent  statute  be  not 
repugnant  in  all  its  provisions  to  a  prior  one ;  yet  if  the  later 
statute  was  clearly  intended  to  prescribe  the  only  rule  which 
should  govern,  in  the  case  provided  for,  it  repeals  the  original 
act."  (Sedg.  on  Stat,  and  Const.  LaWy  124.)  This  rule  is 
founded  in  good  sense,  and  is  not  without  the  sanction  of 
authority.  {Davis  v.  Fairbaim,  3  How,  636.  Dexter  and 
Limerick  Plank  Road  Co.  v.  AUen,  16  Barb.  15.)  In  Pierce 
▼.  Ddamaier,  (1  Comst.  17,)  it  was  held  by  the  court  of  ap- 
peals that  the  abrogation  of  the  constitution  of  1821,  and  the 
adoption  of  the  present  constitution,  repealed  the  statute 
which  forbade  the  judge  of  any  appellate  court  taking  part  in 
the  decision  of  any  cause  which  had  been  determined  by  him 
while  sitting  as  a  judge  of  any  other  court.  (2  B.  S.  275,  §  3.) 
It  has  also  been  held,  that  a  statute  is  impliedly  repealed,  by 
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a  subsequent  statute  revising  the  whole  subject  matter  of  the 
first.  {Bartlett  v.  JSTtwgr,  12  Mass.  Rep,  537.)  NichoU  v. 
Squire,  5  Pick.  168.)  The  same  rule  also  prevails  where  a 
statute  revises  the  common  law. 

Applying  the^  general  principles  to  the  case  before  us,  I 
can  entertain  no  doubt  that  the  act  of  1845  under  which  this 
action  has  been  brought,  was  never  operative  against  the  cor- 
poration of  which  these  defendants  were  stockholders,  and  offi- 
cers, and  imposed  no  obligations  upon  them,  personally,  to  the 
plaintifib  or  their  assignors.  The  fact  that  the  act  of  1845 
was  expressly  repealed  by  the  legislature,  in  1854,  after  the 
debfc  in  question  was  contracted,  furnishes,  in  my  judgment,  no 
argument  in  favor  of  the  plaintiff's  claim,  and  no  evidence 
that  such  act  was  regarded  by  the  legislature,  even  as  being  in 
force  against  corporations,  and  stockholders  of  corporations, 
under  the  general  law.  It  may  have  been  in  force  for  some 
purposes  as  against  prior  corporations,  and  it  may  have  been 
repealed  expressly,  for  more  abundant  caution.  Had  the  act 
of  1845  been  in  force  against  this  corporation  when  the  indebt- 
edness in  question  was  contracted,  it  is  quite  clear  that  its 
subsequent  repeal  would  have  formed  no  bar  to  the  plaintiff's 
right  of  action.  In  that  case  the  law  would  have  imposed  the 
obligation  to  pay  upon  the  defendants,  the  moment  the  debt 
was  contracted.  It  would  have  become  their  contract,  and 
their  obligation,  immediately,  by  force  of  the  statute.  It  would 
have  been  in  no  sense  an  inchoate  obligation,  but  a  complete 
and  perfect  one,  to  all  intents  and  purposes,  and  the  repeal  of 
the  statute  afterwards  could  not  have  impaired  it.  But  as  the 
act  was  of  no  force  against  the  defendants,  no  cause  of  action 
is  established  against  them.  The  judgment  must  therefore  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

[MoiTBOB  Gbkbsaii  Tbbm,  March  l,  1868.     WdUs,  Johnson  and  jSWft, 
Jnstices.j 


IN  DEI. 


A 

ACTION. 

1.  An  action  brought  to  reach  real 
estate  which  a  testator  deyised  to 
the  defendant,  and  to  have  the  same 
sold,  for  the  purpose  of  satisfying  a 
debt  which  the  testator  owed  to  the 
plaintiff,  is  an  action  in  rem,  for 
equitable  relief,  of  which  the  su- 
preme court  hskd  not  Jurisdiction 
previoos  to  the  code ;  and  may  there- 
fore be  commenced  at  any  time 
within  ten  years  after  the  cause  of 
action  accrued.     Wood  v.  Wood,  866 

2.  The  provisions  of  the  code,  relative 
to  the  time  for  commencing  actions, 
do  not  apply  to  cases  where  the  right 
of  action  accrued  prior  to  the  time 
the  code  took  effect.  tb 

8.  Where  a  municipal  corporation  had 
undertaken,  by  means  of  an  assess- 
ment and  sale,  to  create  in  them- 
selves a  certain  term  or  interest  in 
land,  and  assuming  that  they  had 
succeeded  in  doing  so,  they  sold 
such  term  or  interest  to  the  plaintiff, 
and  it  afterwards  turned  out  that 
owing  to  a  defect  in  the  proceed- 
ings, no  such  term  or  interest  w^as 
ever  created;  Held  that  an  action 
would  lie  in  favor  of  the  plaintiff,  to 
recover  back  the  consideration  mon- 
ey paid  by  him ;  not  on  the  ground 
of  a  failure  of  title,  but  because  the 
thing  he  purchased  never  had  an 
existence.  Oardner  v.  Mayor  ^c. 
of  Troy,  423 

4.  Under  such  circumstances,  the  par- 
ties being  mutually  mistaken  as  to 
the  facts,  although    there    be   no 
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fhtud,  the  contract  may  be  rescind- 
ed, on  the  ground  that  the  subject 
of  the  contract  had  no  existence.  %b 

6.  Where  W.  commenced  proceedings 
against  8.  under  the  mechanic's  lien 
law,  and  recovered  a  Judgment  for 
the  amount  of  his  account,  by  de- 
fault, without  giving  8.  credit  for  the 
amount  of  a  receipt  and  an  order 
which  8.  had  paid  to  him;  Held 
that  8.  might  maintain  an  action 
against  W.  to  recover  the  amount  so 
paid.    Smith  v.  Weeks,  468 

6.  When  W.  received  the  money  speci- 
fied in  his  receipt,  and  when  he 
drew  the  order  upon  8.  and  the  same 
was  accepted  and  paid,  there  was 
an  implied  agreement  on  his  part 
that  those  suras  should  be  credited 
upon  his  account  against  8.  And  in 
omittiDg  to  make  the  application, 
he  was  chargeable  with  a  breach  of 
good  faith.  ^ 

7.  The  right  of  action  to  cancel  or 
avoid  notes,  bills,  securities  or  other 
contracts,  on  the  ground  of  usury, 
or  to  have  the  same  surrendered,  is 
not  assignable.  If  the  party  iiyured 
will  not  sue,  or  will  not  continue  to 
prosecute,  there  is  no  right  of  action 
available  to  any  person,  or  in  any 
court.    Bougkton  v.  Smith,        685 

See  MiTNiCTPAL  Corporatioks,  1,  2,  8. 
Partnership,  2. 
Rrb  Adjudicata. 


ADMIS8I0N8. 

See  Partrbrship,  4,  6. 
WiTirssB,  8. 
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ADVERSE  POSSESSION. 

1.  In  1797,  P.  G.  jon.  entered  into  po8- 
session  of  a  tract  of  timbered  land, 
consisting  of  about  1500  acres,  claim- 
ing title  under  a  deed  of  conveyance, 
and  lumber  was  cut  in  all  parts  of 
it,  indiscriminately,  for  years,  down 
to  the  year  1820,  during  which  time 
about  300  acres  of  the  tract  was 
cleared.  From  1820  to  1846  about 
100  acres  more  were  cleared.  During 
all  this  time  P.  Q.,\pa,  resided  in 
Albany.  In  1801  Lis  son  H.  G. 
took  charge  of  the  laud  as  his  agent, 
and  so  continued  till  1812,  when  be 
and  his  brother  took  a  lease  of  the 
premises.  No  portion  of  the  lot  had 
been  designated  as  a  wood  or  fenc- 
ing timber  lot,  and  no  part,  except 
the  cleared  portions,  had  been 
fenced.  P.  G.  jun.  and  H.  G.  had 
paid  the  taxes  on  the  whole  tract. 
It  was  proved  in  relation  to  two  ad- 
jacent tracts,  that  it  was  not  the 
custom  to  inclose  timber  lands  by  a 
fence.  Fire  wood  was  cut  by  H.  G. 
to  send  to  his  mother ;  and  by  some 
of  the  tenants,  on  the  tract  general- 
ly ;  but  there  was  no  proof  that  fuel 
or  fencing  timber  had  ever  been  ta- 
ken from  any  particular  portion. 
ffeidt  in  an  action  of  ejectment  for  a 
portion  of  the  tract,  that  the  same 
had  not  been  used  for  the  supply  of 
fUel  or  fencing  timber  for  the  pur- 
poses of  husbandry,  or  the  ordinary 
use  of  the  occupant,  within  the 
meaning  of  the  statute  relative  to 
adverse  possession.  (2  R.  S.  222, 
^  10,  guhd.  3.)  Munro  v.  Merchant, 
^  883 

2.  Held  alsOf  that  the  case  did  not  come 
within  the  4th  subdivision  of  the 
10th  section  of  the  same  statnte 
which  provides  that  where  a  known 
farm  or  a  single  lot  has  been  partly 
improved,  the  portion  of  such  farm 
or  lot  that  may  have  been  left  not 
cleared,  or  not  inclosed,  according 
to  the  usual  course  and  custom  of 
the  a<yoiuing  country,  shall  be  deem- 
ed to  have  been  occupied  for  the 
same  length  of  time  aa  the  part  im- 
proved or  cultivated.  ib 

8.  Where  there  is  no  dispute  in  regard 
to  the  facts,  the  question  whether  a 
constructive  adverse  possession  has 
been  shown,  is  one  of  law,  for  the 
court  to  determine,  and  not  for  the 
jury.  tb 


i.  The  doctrine  of  submitting  a 
to  the  jury  upon  the  presumption  of 
a  conveyance,  for  the  purpose  of  up- 
holding the  possession,  after  a  great 
lapse  of  time,  does  not  apply  to  a 
case  where  the  question  ia  purely 
one  of  constructive  adverse  possess- 
ion, founded  upon  an  instrument  in 
writing  and  an  actual  poasesaion  of 
a  small  portion  of  the  land  convey- 
ed, ib 

6.  Where  one  enters  into  possession  of 
premises  under  a  conveyance  giving 
him  an  estate  for  the  life  of  another, 
and  his  estate  ceases  by  the  termi- 
nation of  that  life,  he  then,  being 
lawfully  in  possession,  becomes  the 
tenant  by  sufferance  of  the  person 
entitled  to  the  reversion,  and  can- 
not set  up  the  defense  of  advene  pos- 
session, to  an  ejectment  brought  by 
one  claiming  title  under  a  convey- 
ance from  the  reversioner.  Learn- 
ed V.  TaUmadge,  448 

AGREEMENT. 

1.  An  agreement  to  enter  into  a  contract 
is  fulfilled  when  the  contract  has 
been  entered  into  by  the  parties, 
pursuant  to  the  terms  of  the  agree- 
ment The  original  agreement  be- 
ing ihexi  functus  officio,  it  cannot  be 
made  the  basis  of  an  action,  in  con- 
nection with  the  final  contract. 
Chesbrowfh  v.  T%«  New  Tork  cmd 
Erie  Rau  Road  Company  ^  9 

2.  The  repeal  of  the  act  of  the  legis- 
lature, prohibiting  the  circulaUoa 
of  bank  notes  of  a  denomination 
less  than  five  dollars,  repealed,  also, 
the  consequences  of  the  act  in  re- 
spect to  contracts  entered  into  while 
it  was  in  force.  Central  Bank  ▼. 
Empire  Stone  Dressing  Con^^any,  28 

8.  Contracts  made  while  the  prohibit- 
ory law  was  in  force,  whose  con- 
sideration was  always  morally  good, 
as  between  the  parties,  are  &ere- 
fore  now  without  the  legal  impedi- 
ment of  being  contraiy  to  legally 
established  public  policy,  and  are 
valid.  ih 

4.  A  foreign  banking  corporation  ia  to 
be  presumed  to  possess  the  power 
to  enter  into  a  contract  with  a  bor« 
rower,  to  keep  its  notes  in  circula- 
tion, by  redeeming  them  aa  they  ara 
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from  time  to  time  offered  for  redemp- 
tion. f& 

6.  A  contract  for  the  delivery,  at  a 
future  day,  of  an  article  to  be  there- 
after manafkctnred,  w  not  a  con- 
tract for  the  sale  of  goods,  within 
the  statute  of  frauds,  but  for  work 
and  labor  only.  It  need  not,  there- 
fore, be  in  writing,  signed  by  the 
parly  sought  to  be  Charged.  Dat^ 
ocanY,  WiUsonj  188 

6.  Where  there  had  been  mutual  deal- 
ings between  the  defendants,  who 
were  manufacturers  of  chums,  cul- 
tivators, &<;.,  and  W.  &  L.,  mer- 
chants, at  0.,  in  the  course  of  which, 
work  ordered  from  the  defendants, 
by  W.  &  L.,  had  been  from  time  to 
time  applied  on  the  account  of  the 
defendants ;  and  on  the  9th  of  Feb- 
ruary, 1866,  W.  &  L.,  ordered  from 
the  defendants  a  quantity  of  chums 
and  cultivators,  to  be  manufactured 
and  sent  to  them,  agrreeing  to  furnish 
the  zinc  necessary  for  their  manu* 
factnre,  which  was  accordingly  sent 
to  the  defendants  and  charged  in 
their  account ;  Bdd^  that  although 
there  was  no  express  agreement  that 
the  chums  and  cultivators,  when 
completed,  should  apply  upon  the 
defendants'  account,  an  agreement 
to  Uiat  efibct  would  be  implied  from 
the  circumstances;  and  that  upon 
completing  and  offering  to  deliver 
the  chums  d&c,  to  W.  &  L.,  the  de^ 
fendants  were  entitled  to  have  the 
same  credited  to  their  account  with 
W.  &.  L.,  although  the  latter  had  in 
the  meantime  failed,  and  assigned 
their  property  to  the  plaintiff  in 
trust  for  the  benefit  of  creditors. 
Myers  v.  />aris,  867 

7.  Eeld  alsOf  that  the  price  of  the  arti- 
cles manufactured  under  this  agree- 
ment became  a  debt  against  W.  &  L., 
which  was  a  good  set-off  against 
their  account,  and  formed  a  good 
defense  to  an  action  thereon,  brought 
by  the  assignee  of  W.  &  L.  %b 

8.  JBfM  further  J  that  the  manufactory 
of  the  defendants  being  at  a  dis- 
tance of  40  miles  from  the  residence 
of  W.  &,  L.,  and  the  articles  manu- 
factnred  being  of  a  bulky  charac- 
ter, it  was  not  necessary  for  the  de- 
fcndauts  to  make  a  manual  tender 
of  the  articles  after  a  reAisal  to  ac- 
cept the  same ;  that  it  was  snflScient 


for  them  to  notify  W.  A  L«  and  the 
plaintiff  that  the  articles  were  ready, 
and  to  offer  to  send  so  many  there- 
of as  would  suffice  to  liquidate  their 
indebtedness  to  W.  &  L.  %b 

9.  Where  a  contract  sought  to  be  en- 
forced springs  out  of  a  violation  of 
the  statutes  of  the  state,  the  court 
will  leave  the  parties  to  such  con- 
tract where  it  finds  them ;  withhold- 
ing from  both  its  aid  in  enforcing  it 
Seifieea  County  Bank  v.  Lambj    696 

See  Action,  6. 

MOBTGAOB,  7. 
PLEADIlfG,  1. 

ALIEN. 

1.  Where,  at  the  date  of  the  treaty  of 
1794,  between  the  United  States 
and  Great  Britain,  M.,  a  British  sub- 
ject, was  the  owner  of  land  in  this 
state,  by  virtue  of  a  conveyance 
executed  in  1774,  and  he  died,  an 
alien,  in  1802 ;  Held  that  M.  being 
alive  at  the  date  of  the  treaty,  he 
and  his  heirs  were  entitled  to  be 
protected,  under  the  9th  article  of 
such  treaty,  notwithstanding  they 
had  no  possession  under  their  title  ; 
and  that  the  son  of  M.  although  also 
an  alien,  could  take  the  lands  by 
descent  from  his  fiither.  Munro  v. 
Merchant,  882 

2.  A  child  bom  in  this  state  of  alien 
parents,  during  its  mother's  tempo- 
rary sojourn  here,  is  a  native  bom 
citizen.  ib 

8.  The  term  "  heirs  or  assigns/'  in  the 
9th  article  of  the  treaty  of  1794,  is 
not  be  confined  to  the  immediate 
descendants  of  the  alien,  but  is  to 
be  extended  indefinitely  till  the  title 
comes  to  a  citizen.  %b 


APPEAL. 

1.  Where,  after  an  execution  has  been 
issued  and  a  levy  made  thereon,  the 
defendant  appeals  fit>m  the  Judg- 
ment and  gives  security  upon  the 
appeal,  the  appeal  will  not  have  a  re- 
trospective effect,  so  as  to  discharge 
the  lien  created  by  the  levy.  HW- 
ter  of  the  petition  of  Berry,        66 

■ 

2.  Whatever  rifffats  or  liens  are  ac- 
quired by  a  nvy  are  treated  as  If 
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they  were  Tested  rights,  not  to  be 
Bttperaeded  by  personal  security,  but 
as  suspended  only  until  the  decision 
of  the  appellate  court  After  the 
appeal  is  dismissed,  the  respondents 
are  entitled  to  resume  proceedings 
on  their  execution,  and  have  priori- 
ty over  a  subsequent  execution,    ib 

5.  Upon  an  appeal  fk'om  an  order  or 
decree  of  a  surrogate,  all  persons 
to  whom  sums  are  awarded  by  the 
surrogate,  and  who  are  therefore 
interested  in  sustaining  his  decree, 
should  be  made  parties  respondents, 
in  the  petition  of  appeal ;  although 
they  were  not  parties  to  the  proceed- 
ings before  the  surrogate.  WUlcox 
T.  Smith,  816 

4.  The  decision  of  a  surrogate,  award- 
ing costs  on  the  final  settlement  of 
the  accounts  of  administrators,  may 
be  reviewed  on  appeal.  i> 

6.  A  devisee  or  legatee  may  appeal 
from  an  order  of  the  surrogate,  ad- 
mitting a  will  to  probate,  notwith- 
standing he  was  one  of  the  persons 
who  presented  the  will  to  the  surro- 
gate, and  petitioned  for  its  probate. 
Vandemark  v.  Vatideniarkf        416 

6.  Where  a  referee,  upon  the  facts 
proved  before  him,  finds  the  law  to 
be  that  the  defendant  is  liable; 
to  which  finding  no  exception  is  ta« 
ken,  the  defendant  cannot,  upon 
appeal,  insist  that  he  is  not  liable, 
upon  the  facts  appearing  before  the 
referee.     Cheesbrough  v.  Agate,  603 

7.  A  case  must  be  prepared,  and  set- 
tled by  the  referee,  containing  the 
exceptions  taken  during  the  trial,  or 
afterwards ;  and  if  questions  of  law 
are  not  incorporated  therein,  they 
cannot  be  reviewed  on  appeal.      & 


ABREST. 

1.  An  action  on  the  custom,  against  an 
innkeeper,  for  the  loss  of  the  bag- 
gage of  his  guest,  is  founded  on  tort. 
It  is  not  for  "  ii\)unng  or  for  wrong- 
fully taking,  detaining  or  converting 
personal  property ;"  but  the  gist  of 
the  action  is  tortious  negligence  in 
keeping  the  property.  People  ex 
rd,  BwrrouffhB  v.  WiUetty  78 


2.  In  such  an  action  a  defendant  may 
be  held  to  bail  under  the  code, 
(4  179,  sub.  1,)  when  "  he  is  not  a 
rebident  of  the  state  or  is  about  to 
remove  therefrom,"  it  being  "  on  a 
cause  of  action  not  arising  on  con- 
tract." When  he  has  not  been  ar- 
rested before  judgment,  an  execution 
cannot  properly  be  issued  against 
his  body,  (  Code,  ^  288,)  on  the  judg- 
ment, without  an  order  of  the  comiL 

t6 

8.  Such  a  judgment  does  not  show  a 
case  for  arrest,  inasmuch  as  it  does 
not  show  the  non-residence  of  the 
defendant,  or  his  intent  to  depart 
the  statd.  %b 

4.  The  regularity  and  propriety  of  such 
an  arrest  may  be  inquired  into  on 
habeas  corpus,  ib 

6.  A  defendant  so  imprisoned  should 
be  discharged  on  habeas  corpus  if  it 
appears  that  the  process  on  which  be 
is  detained  has  been  issued  in  a  case 
not  allowed  by  law,  or  where  the 
process  is  not  authorised  by  any 
judgment,  order  or  decree  of  any 
court,  nor  by  any  provision  of  law.  A 

6.  Wherd  an  arrest  is  rendered  regular 
and  lawful,  in  form,  by  the  peijury 
of  the  plaintiff*,  he  should  not  be  per- 
mitted to  derive  any  benefit  from  it. 

•    Strong  v.  Qranms,  122 

7.  Where  a  creditor  residing  in  Cana- 
da, for  the  purpose  of  procuring  the 
arrest  of  his  debtor,  a  resident  of 
this  state,  while  temporarily  in  the 
former  country,  made  an  afSdavit  in 
which  he  swore  that  such  debtor 
was  about  to  leave  Canada  with  the 
intent  and  design  to  defraud  him  of 
his  debt ;  such  creditor  in  fact  hav- 
ing no  reason  to  believe  the  fact 
stated  in  such  affidavit ;  and  in  order 
to  procure  his  release  from  the  ar- 
rest thus  procured,  the  debtor  exe- 
cuted a  note  for  the  amount  of  the 
debt,  with  a  surety  ;  Held  that  the 
note  was  void  as  having  been  ob- 
tained by  duress.  «& 

8.  Where  there  is  an  arrest  for  im- 
proper purposes,  without  a  just 
cause ;  or,  where  there  is  an  arrest 
for  a  just  cause,  but  without  lawfU 
authority )  or,  where  there  is  an  ar- 
rest for  a  just  cause  and  under  law- 
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M  aatlwiity,  for  nnlawftil  porposei, 
il  may  be  construed  a  duress.        ib 

td.  The  non-imprisonmeut  act  of  1881 
does  not  require  any  written  appli- 
cation for  a  warrant  of  arrest  None 
therefore  is  necessary  ;  and  if  one  be 
used,  it.  need  not  be  addressed  or 
signed.  The  aifidarit  mentioned  in 
nection  three  of  the  act  is  all  that  is 
necessary.  Laikam^.  Wegterveli,  256 

10.  When  a  debtor  is  brous^ht  before 
the  jttdi^e,  on  a  warrant  of  arrest,  no 
recognizance  need  be  taken  for  his 
appearance  at  the  acUourned  day. 
The  officer  arresting  him  is  bound 
to  brins  him  before  the  jud^e,  and 
to  keep  him  in  custody  until  he  shall 
be  duly  discharged  or  committed. 
And  if  no  recognizance  is  taken,  he 
is  bound  to  keep  him  in  his  custo- 
dy; and  will  be  answerable  if  he 
escapes.  ih 

11.  An  application  for  a  warrant  of  ar- 
rest, under  the  non-imprisonment 
act,  may  be  made  to  any  judge  of 
the  court  in  which  the  suit  was 
brought ;  whether  the  judgment  has 
been  docketed  in  the  county  of  the 
judge^s  residence,  or  not.  %h 

12.  Where  the  affidavit,  on  which  an 
application  for  a  warrant  of  arrest 
was  founded,  alleged  that  the  de- 
fendant was  justly  indebted  to  the 
applicant  in  a  specified  sum,  with 
interest  since,  &c.,  upon  a  judgment 
rendered  in  the  supreme  court,  in 
favor  of  the  plaintiff,  against  the  de- 
fendant, docketed  with  the  clerk  of 
the  county  of  A.  on  d&c.,  for  $2668.18 
damages  and  costs,  which  judgment 
was  founded  on  an  express  contract, 
for  which  the  defendant  could  not  be 
arrested;  and  among  other  things, 
that  the  defendant  had  rights  inac- 
tion, debts  and  demands  which  he 
refused  to  apply  to  the  payment  of 
the  judgment ;  Held  that  this  was  a 
sufficient  statement  of  facts  to  give 
the  judge  jurisdiction ;  and  that  it 
was  not  necessary  for  the  plaintiff  to 
set  forth  what  the  original  cause  of 
action  was.  %b 

See  Daxaoes. 


ASSIGNMENT. 

See  Debtor  ahd  Crbditob. 


ATTACHMENT. 


1.  Where  an  attachment  Is  issued 
against  the  property  of  an  individual 
as  a  non-resident  debtor,  which  is 
served  on  other  persons,  on  the 
ground  of  their  having  in  their  poe- 
session  property  of  the  defendant, 
and  they  furnish  to  the  sheriff  state- 
ments or  certificates  under  their 
respective  hands,  denying  that  they 
have  in  their  hands  any  property 
belonging  to  the  defendant,  the 
plaintiff  has  no  right  to  call  upon 
such  persons  to  be  examined,  under 
section  286  of  the  code,  until  he  im- 
peaches the  verity  of  the  certificate. 
Such  rights  are  given  only  in  case  of 
a  refuMd  to  give  the  certificate. 
Ca/rroU  v.  FmLey^  61 

2.  But  if  the  plaintiff  establishes,  to 
the  satisfaction  of  the  judge,  by  the 
former  admissions  of  the  party, 
that  the  persons  sought  to  be  exam- 
ined have  property  of  the  defend- 
ant and  that  the  certificate  stating 
that  they  have  none  is  untrue,  such 
conduct  may  be  regarded  as  a  re- 
fusal to  give  the  required  certificate, 
and  the  individuals  may  be  exam- 
ined. A 


ATTORNEY. 
See  Pabtnbbship,  1,  2,  8. 


B 

BAIL. 
See  Abbbst, 

BANKS. 

1.  A  foreign  banking  corporation  is  to 
be  presumed 'to  possess  the  power 
to  enter  into  a  contract  with  a  bor- 
rower, to  keep  its  notes  tn  circula- 
tion, by  redeeming  them  as  they  are 
from  time  to  time  offered  for  redemp- 
tion. CetUralBamky,  Empire  SUme 
Dressing  Co,  28 

2.  An  affidavit  stating  "  upon  infor- 
mation and  belief  *'  that  a  bank  is  in- 
solvent, is  not  sufficient  evidence  to 
authorize  the  granting  of  an  iqjono- 
tion  and  the  appointment  of  a  receiv- 
er ;  especially  when  it  is  in  direct  oon- 
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tndlctioto  fo  the  itBl^lar  oflfcUl  re- 
ports of  the  bank,  made  under  oath. 
LimnOgUm  ▼.  Bank  of  Neyf  York, 

804 

8.  Where  a  suspensioD  of  spefcie  pay- 
menU  by  banks  Is  ftetieral  and 
nearly  unirersal,  the  idere  fkct  of 
suspension  by  a  bank  of  circnlatton 
is  not  proof  of  insolvency.  ib 

4.  Within  the  meaning^  of  the  act  of 
1849,  a  bank  is  clearly  solvent.  an(l 
conseqtiently  not  to  be  proceeded 
against  as  insolvent,  if  it  has  prop- 
erty more  tbao  sufficient  to  satlsff  all 
demands.  ib 

6.  In  sncfa  a  case,  whcrre  no  ftrand  or 
ii\jiistice  is  alleged,  the  comt  wilf 
not  deem  it  expedient  to  grant  a 
temporary  ii^unction,  or  an  order 
to  show  cause  why  an  ii\janction 
should  not  be  issued ;  althoagh  the 
bank  refuses  to  redeem  its  circulat- 
ing notes  in  specie.  «& 

6.  A  banking  or  othcrr  ooTpK>rtition  is 
not  authorieed  to  make  an  aeoom- 
modatioo  indorsement;  and  the 
same  is  not  binding,  unless  it  ap- 
pears that  the  note  has  been  dis- 

*  counted  in  good  faith  by  the  party 
suing  thereon,  in  consequence  of  a 
representation  made  by  the  bank 
that  it  was  its  own  note.  Morford 
T.  Farmer^  Bank  of  Sataio^ 
CbwUyj  668 

7.  A  bank  subject  to  the  protisions  of 
the  safety  fund  act  of  April  2, 1829, 
is  expressly  restrained  by  the  88d 
section  of  that  act  from  taking 
more  than  six  per  cent  in  advance 
on  discounting  paper  maturing  in 
sixty-three  days;  and  paper  dis- 
counted by  a  bank  in  violation  of 
thia  section,  is  void  in  its  hands. 
Seneoa  Oouniy  Bank  v.  Lamhf  695 

8.  By  force  of  the  terms  used,  the 
statute  prohibits,  also,  the  making 
of  the  coiUraet  by  or  upon  which  a 
greater  rate  of  interest  than  that 
specified  is  taken.  Hence,  although 
the  contract  is  executed,  so  far  as 
relates  to  the  act  of  discounting, 
the  bank  will  not  be  allowed  to 
reap  the  fHiits  of  the  transaction 
thus  prohibited,  by  a  recovery  upon 
the  paper  discounted.  $& 


9.  The  legislature  cannot  cotifer  rxpoa  m 
moneyed  corporation  power  to  en- 
act by-laws  contravening,  repealing, 
or  in  anywise  changing  the  statu- 
tory or  common  law  of  the  land. 
Hence,  a  provision  in  a  bank  char- 
ter, conferring  «pon  the  directors 
power  to  make  and  prescribe  such 
by-laws,  rules  and  regulations  aa 
shall  be  needful,  touching  "  the  Uwte, 
mannw  and  Urms  upon  which  dis- 
counts and  deposits  shall  be  made," 
will  be  construed  as  giving  to  the  di- 
rectors power  to  make  by-laws,  &c. 
to  operate  upon  and  control  the  in- 
ternal conduct  of  the  businees  of  the 
bank,  merely,  and  to  restrain  and 
direct  its  own  officers  and  servants 
in  the  management  ef  its  aflUrs, 
and  not  to  affect  the  public  at  large, 
or  the  righls  and  interests  of  third 
persons^  ib 


BOOKS  AND  PAPEB8. 
Sm  CsmTEORABIi  1,  2,  8. 
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CARRIERa 

1.  Carriers  of  passengers  arenot  obliged 
to  carry  any  person  without  compen- 
sation f  at  their  own  risk.  They  have  a 
right  so  far  to  restrict  their  liability, 
in  such  a  case,  as  to  contract  with 
the  passenger  that  he  shall  take  his 
own  risk,  in  respect  to  loss  or  dam- 
age from  injuries  resulting  from 
mere  negligence.  Welles  v.  JVinr 
York  Central  RaH  Road  Company, 

641 

2.  They  may  contract  for  exemption 
from  loss  arising  ftx)m  the  negli- 
gence of  their  servants  or  agents; 
and  where  there  is  a  special  agree- 
ment to  that  effect,  carriers  are  not 
liable  for  any  ii^juries,  except  such 
as  are  the  result  of  fraudulent,  will- 
ful or  reckless  misconduct  on  their 
part,  or  on  the  part  of  their  offlcen 
or  agents.  ib 

8.  What  amounts  to  gross  negligmoe, 
or  such  negligence  as  will  imply 
fraud  or  bad  friith  on  tiiepart  of  the 
carriers.  ib 
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CAfiSS  OyERRULBP,  OB  COH- 
M£NTED  ON. 

1.  AUoi  ▼.  Patterson,  (8  SeleL  476,) 
commented  od.  Oheabrough  ▼.  Hew 
York  and  £rie  Ran  Mood  Co,         9 

2.  Zo«  ▼.  Wyekqf,  (2  (7aiiMtf.  865,)  dis- 
tinguished from  the  present  case. 
Jhtmond  v.  Stringhamf  104 

3.  The  decision  in  EaU  7.  Nelson  (28 
^ar6.  88,)  to  the  effect  that  under 
the  constitution  the  county  courts 
have  no  jurisdiction  of  a  suit  to 
foreclose  a  mortgage,  not  acquiesced 
in.    Benson  y.  GromweO,,  218 


CERTIPICATB  OP  DEPOSIT. 

1.  In  1868  the  plaintiff  deposited  a  sum 
of  money  with  the  defendants,  tak- 
ing from  them  a  certificate  of  de- 
posit, stating  that  the  money  was 
payable  to  his  order  on  the  return 
of  the  certificate  with  his  iudorfee- 
ment  thereon.  In  December,  1868, 
the  partnership  between  the  defend- 
ants was  dissolved.  The  business 
was  continued  by  B.,  one  of  the 
firm,  who  published  a  notice  in  the 
newspapers,  that  he  would  pay  all 
the  certificates  of  deposit  of  the  late 
firm.  There  was  no  proof  that  the 
plaintiff  ever  saw,  or  heard  of,  the 
notice.  He  did  not  present  his  cer- 
tificate until  September,  1866,  when 
he  presented  the  same,  and  demand- 
ed payment.  Held  that  the  defend- 
ants were  not  discharged  from  their 
liability  by  the  omission  of  the 
plaintiff  to  present  the  certificate 
In  accordance  with  the  notice.  27m- 
ha^ger  ▼.  Plume,  461 

2.  HM  oho,  that  the  plaintiff  could 
recover  upon  the  certificate,  without 
having  previously  indorsed  it.       i& 


CERTIORARI. 

1.  Where  proceedings  were  commenced 
before  a  judge,  to  compel  the  deliv- 
ery of  books  and  papers  by  a  public 
officer,  to  his  successor,  and  the 
Judge  determined  that  the  applicant 
was  entitled  to  the  relief  asked  for, 
and  made  an  order  to  that  effect, 
afttr  which  a  common  law  eertioreui 
was  issued,  to  remove  the  proceed- 
ings into  the  supreme  court;  HM 


that  npoQ  the  service  of  tho  teeiUh 
rari  upon  the  Judge,  the  proceed- 
ings before  him  were  suspended; 
and  that  it  would  therefore  be  im- 
proper for  him  to  issue  the  war- 
rants to  enforce  his  order.  Matter 
of  Conover  v.  DevUn,  429 

2.  A  eerttorari  to  remove  proceedings 
instituted  before  a  judge,  to  compel 
the  delivery  of  books  and  papers  by 
a  public  officer  to  his  successor,  will 
not  be  granted  while  the  proceed- 
ings are  still  pending  and  undeter- 
mined. Peopie  ex  rd,  DevUn  v.  Peon 
body,  487 

8.  The  allowanoe  of  a  eerOorari  rests 
in  the  discretion  of  the  court.        ib 

4.  A  certioreuri  to  review  the  proceed- 
ings of  the  board  of  police  in  the 
city  of  Kew  Tork,  in  removing  a 
policeman,  is  the  appropriate  rem- 
edy for  the  party  aggrieved.  Peofie 
ex  rel.  Gambling  v.  Board  of  Poitce, 

481 


CHECK. 

1.  Where  debtors,  in  the  city  of  New 
York,  being  pressed  by  Uieir  cred- 
it<^,  for  payment,  offered  their  cer- 
tified check  upon  a  bank  in  the  city, 
at  the  same  time  proposing  to  the 
payee  that  it  should  be  sent  to  Syra- 
cuse or  Auburn  to  be  cashed ;  and 
the  check,  dated  one  day  ahead, 
was  accepted  by  the  creditor,  upon 
that  understanding,  and  was  inmie- 
diately  sent  to  Auburn,  where  the 
cash  was  obtained  upon  it,  and  the 
check  was  returned  to  New  York 
with  due  diligence  and  presented 
for  payment  at  the  bank  upon  which 
it  was  drawn,  which  was  refrised, 
the  bank  having  in  the  mean  time 
&iled ;  Beld  that  the  drawers  were 
Uable.    Stepliens  v.  MeNeiU,      661 

2.  Bieid  cdeo,  that  it  being  a  part  of  the 
arrangement  that  the  check  should 
be  ta^en  west  to  be  cashed,  the 
payee  was  entitled  to  a  reasonable 
time  for  that  purpose;  and  that  all 
that  was  required  of  him  was  due 
diligence  in  getting  it  discounted, 
and  having  it  forwarded  to  the  dty 
for  demand  of  payment  That  un- 
der the  circumstanoes,  the  payee 
was  not  bound  to  present  the  eheck 
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for  payment  on  the  daj  it  bore  date, 
or  on  the  next  day  thereafter.       tb 

3.  Where  a  check  is  negotiable  by  in- 
dorsement, and  after  having;  been 
indorsed  by  the  payee  and  another 
person,  is  sued  on  by  the  payee,  bis 
possession  of  it,  at  the  trial,  is  pre- 
sumptive eridence  that  the  check 
came  to  his  hands  by  delivery  from 
the  owner,  and  is  his  property,      ib 


CORPORATION. 

1.  A  manufacturing  corporation  is  not 
authorized,  by  virtue  of  its  general 
powers,  to  indoi-se,  for  the  accom- 
modation of  another,  paper  in  which 
it  is  not  interested  ;  such  a  transac- 
tion not  being  within  the  scope  of 
the  business  for  which  it  was  consti- 
tuted, and  in  which  alone  it  is  em- 
powered to  act.  Nor  can  it  empow- 
er any  oflScer  or  agent  to  act  for  it, 
in  indorsing  such  paper.  CerUrai 
Bank  v.  Empire  Stone  Dreuing 
Company  t  28 

2.  The  secretary  of  a  corporation  has 
no  power  to  indorse  accommodation 
paper,  under  his  general  authority 
to  indorse  notes  and  bills  "  in  the 
prosecution  of  its  business."  ib 

8.  But  if  a  loan,  although  in  form 
made  to  the  president  of  a  corpora- 
tion, individually,  who  gives  his  own 
note  for  the  amount,  indorsed  by  the 
corporation,  is  in  fact  made  to  the 
corporation  itself  and  for  its  benefit ; 
or  if  the  lender  is  induced  by  the  re- 
presentations of  the  agent  of  the  cor- 
poration to  believe  that  the  transac- 
tion is  with  the  corporation  and  for 
a  purpose  within  the  scope  of  its 
business,  the  corporation  is  liable 
upon  its  indorsement.  ib 

4.  An  ii\junction  and  receiver  will  not 
be  granted  against  a  corporation,  at 
the  suit  of  a  stockholder,  on  the 
ground  that  the  company  baa  been 
dissolved,  and  its  charter  annulled 
by  a  foreign  government,  where  the 
decree  of  dissolution  is  not  absolute, 
but  declares  that  the  company  shall 
be  considered  in  existence  for  cer- 
tain specified  purposes ;  and  where 
the  company  has  property  in  this 
state,  over  which  the  foreign  gov- 
ernment had  no  Jurisdiction,  and  it 
appears  that  it  will  be  more  con- 


ducive to  the  interests  ef  aH  t&» 
stockholders,  not  to  disturb  the  ex- 
isting management  and  arrangti- 
ments  of  the  company,  and  that  to 
grant  the  relief  asked  for,  wooid 
produce  irreparable  injury  to  a  ma- 
jority of  the  stockholders.  HamU- 
ion  V.  Ae€es8ory  TVan^it  Compamf^ 

46 

5.  If  the  decree  of  the  foreign  govern- 
ment, dissolving  the  corporation  and 
annulling  its  charter,  is  recognized 
here  as  binding  on  the  company  and 
itfl  stockholders,  and  by  its  tenna 
the  property  of  the  company  is  to 
be  seized  and  held  subject  to  tbe 
order  of  commissioners  therein  ap- 
pointed, to  whom  all  right  and  titJe 
to  the  property  is  intended  to  be 
passed,  a  stockholder  could  not,  in 
the  courts  of  such  foreign  country, 
apply  for  a  receiver,  and  therefore 
he  cannot  apply  for  a  receiver  here. 

ib 

6.  »rhe  app<untment  of  a  receiver  of  an 
insolvent  corporation  takes  efled 
from  the  time  of  granting  an  order 
for  a  reference  to  appoint  a  receiver ; 
and  from  that  moment  no  act  can  be 
done  affecting  the  property  of  the 
corporation,  either  by  the  corpora- 
tion or  its  creditors.  Matter  of 
Berryt  o5 

7.  The  object  of  the  statute  authoriz- 
ing proceedings  against  insolvent 
corporations  is  to  take  away  the 
franchises  of  the  corporation,  and 
its  powers  of  action,  immediately  on 
a  petition  for  a  receiver  being  ^ed, 
if  the  prayer  of  the  petition  be  finally 
granted.  & 

8.  And  although  the  receiver  cannot 
take  possession  of  the  property  of 
the  corporation,  or  be  deemed  vested 
with  the  estate,  before  he  is  ap- 
pointed, yet  when  his  appointment 
^s  completed  the  estate  vested  in 
him  relates  back  to  the  time  of 
granting  the  order  for  a  reference 
to  appoint  a  receiver.  ^ 

9.  The  statute  of  limitations  is  a  good 
defense  to  an  action  brought  against 
a  foreign  corporation,  upon  contract. 
Oleott  V.  TKoga  Bail  Bead  Company, 

147 

10.  The  exception  in  the  statute  of 
limitations,  of  cases  where  the  debt- 
or "  shall  be  out  of  the  state  "  when 
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Ihe  eaue  of  aetSon  aoentes,  or  shall 
Afterwards  "  depart  from  and  reside 
out  of  the  state,"  apply  only  to 
nataral  persons.  Corporations  there- 
fore are  not  embraced  in  the  excep- 
tions, ib 

tl.  One  who  is  a  subscriber  to  the 
capital  stock  of  a  corporation,  and 
has  appeared  as  such  on  its  books, 
and  has  attended  meetings  of  the 
stockholders  and  acted  as  one  of 
them,  cannot  when  sued  as  a  stock- 
holder, for  a  debt  dae  firom  the  com- 
pany, defend  himself  on  the  ground 
that  alUiooghthe  company  has  been 
in  operation  for  more  than  a  year, 
ten  per  cent  of  the  capital  stock  has 
never  been  paid  in.   AhboUyr.AMpu^ 
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12.  The  statute  makes  each  stock- 
holder liable  for  the  debts  of  the 
company,  in  his  individual  capacity, 
severally,  and  not  Jointly  with  the 
x>thers.  It  is  net  necessary,  there- 
fore, to  make  all  the  stockholders 
defendants  to  an  action  by  a  creditor 
of  the  corporation.  Each  creditor 
has  a  remedy  against  each  stock- 
holder. %b 

18.  The  remedy  is  not  against  such 
stockholders,  only,  as  have  not  paid 
for  their  stock;  but  it  is  against 
"  stockholders,"  without  any  such 
restriction.  The  stock  kM  gives 
the  measure  of  the  recovery;  not 
the  amount  of  stock  unpaid  for.    ib 

14.  A  banking  or  other  corporation 
is  not  authorized  to  make  an  ac- 
commodation indorsement;  and  the 
same  is  not  binding,  unless  it  ap- 
pears that  the  note  has  been  dis- 
counted in  good  &ith,  by  the  party 
suing  thereon,  in  consequence  of  a 
representation  made  by  the  bank 
that  it  was  its  own  note.  Moffard 
▼.  I^armers*  Bank  of  SarcUoga 
County,  668 

See  Bail  Boad  Coxpajiibs. 


COSTS. 

809  SVBBOOATS,  8,  4,  6. 

COUNTY  COUBT. 

The  decision  in  HaU  v.  JVsZsofi,  (28 
Barh,  88,)  to  the  e£Ebct  that  under 

Vol.  XXVI.  86 


the  constitution  the  ooonfty  courts 
have  no  Jurisdictiou  of  a  suit  to  fore- 
close a  mortgage,  not  acqulesoed  in. 
Betum  V.  OromweO,  218 


COUNTT  JUDOE. 
See  Pbacticb,  8. 

COVENANT. 

Upon  a  coveuant  by  A.  to  pay  C.  all 
sums  of  money  which  shall  be  recov- 
ered in  an  action  brought  by  C. 
against  H.  and  wife,  the  covenantor 
is  not  liable,  ii  aeenu^  if  the  only 
Judgment  recovered  in  that  action  is 
for  the  payment  of  a  sum  of  money 
oat  of  the  separate  estate  and  prop- 
erty of  the  wife.  Cheetbrough  v. 
Agate,  608 


D 


DAMAGE& 

1.  For  an  escape  from  arrest  on  a  war- 
rant issued  under  the  non-imprismi- 
ment  act,  the  rule  of  damages  is, 
that  the  sheriftw  prima  facte  liable 
for  the  amount  of  the  Judgment.  But 
if  it  is  shown  that  the  debtor  was 
unable  to  pay  his  debts,  the  jury 
should  be  instructed  to  give  only 
such  damages  as  the  piaintiif  has 
sustained  by  the  escape.  Laiham 
V.  Weetere^,  256 

2.  Compensation  for  the  actual  loss 
sustained,  is  the  ftmdamental  prin- 
ciple upon  which  our  law  bases  the 
allowance  of  damages.  But  it  will 
not  make  such  allowance  upon  a 
calculation  of  speculative  profits; 
nor  will  it  indemnify  for  remote  or 
indirect  losses.  Medbwry  v.  New 
York  and  Brie  Baa  Mood  Co,,    664 

8.  The  loss  most  be  the  natural  and 
proximate  consequence  of  the  act; 
and  when  this  can  be  ascertained, 
without  uncertainty,  the  principle  of 
compensation  will  be  adopted.     A 

4.  In  an  action  to  recover  damages  for 
the  non-performance  of  a  contract 
to  transport  flour  from  one  place  to 
another,  and  to  deliver  the  same  at 
the  latter  place,  on  or  before  a  spe- 
cifled  day,  the  measure  of  damaget 
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{b  the  diflf^renoe  between  the  con- 
tract price  of  the  flour,  had  it  arrived 
at  the  place  of  delivery  on  the  day 
Bpecifled,  and  the  price  for  which  it 
was  actually  aold  in  tlie  market,  on 
its  arrival.  tb 

.  The  rule  or  measure  oT  damages,  in 
an  action  of  trespass  for  taking 
fjersonal  property,  is  the  actual  caHh 
market  value  of  the  property,  at  the 
time  of  the  taking ;  to  which  interest 
may,  generally,  be  added.  Evidence 
to  show  for  what  sum  the  goods,  at 
some  suhsequent  time,  were  actually 
sold  by  the  defendant,  at  public  auc- 
tion, is  inadmissible.  Campbell  v. 
Woodwarih,  648 

See  Wastb. 


DEATH  BY  WRONGFUL  ACT,  Ac. 

A  party  who  has  from  the  public  au- 
thorities a  license  to  run  a  ferry,  and 
has  leased  the  same  to  another  per- 
son, for  a'  definite  period,  who  is 
conducting  the  same  independently 
of  the  lessor,  by  his  own  men  and 
means,  is  not  liable  in  damages  for 
a  death  caused,  during  that  period, 
by  the  wrongful  act  or  negligence 
of  a  servant  of  the  lessee.  Notion 
v.  WitvfoU,  618 


DEBTOR  AND  CREDITOR. 

1.  A  threat  by  a  debtor,  when  propos- 
ing a  compromise  with  creditors, 
that  if  they  do  not  accept  one-third 
of  their  debt,  he  will  make  an  as- 
signment of  his  property,  and  such 
creditors  will  not  get  any  thing — 
that  he  will  put  his  property  out  of 
his  hands— is  not  necessarily  a  threat 
to  mskB  9.  fraudtdeni  disposition  of 
his  property,  so  as  to  authorize  the 
issuing  of  an  attachment.  WiUtm 
y.  BriUon,  662 

2.  In  the  absence  of  any  proof  of  a 
fraudulent  intent,  derived  from  con- 
temporaneous or  subsequent  acts, 
the  declaration  will  be  qpnstmed  as 
referring  to  a  legal  disposition  of  the 
debtor's  property.  %b 

8.  A  judgment  creditor,by  commencing 
supplementary  proceedings  against 
the  judgment  debtor  under  section 
292  of  the  code,  and  obtaining  an 


order  for  the  examinatioB  of-Aa 
debtor,  does  not  acquire  a  prior 
right  to,  or  lien  upon,  the  equitable 
assets  of  the  debtor.  Pratt,  J.  dis- 
sented.    Voorhees  v.  SeywtouTy    669 

4.  If,  after  the  granting  of  such  an 
order,  another  creditor  eommenceft 
a  suit  against  the  judgment  debtor, 
to  enforce  an  equitable  lien  upon 
the  equitable  assets  of  the  debtor, 
by  way  of  pledge,  which  suit  resnlta 
in  a  jndgment  establishing  the  lieo 
claimed,  and  directing  a  sale  of  the 
assets  for  the  payment  of  the  claim, 
the  latter  suit  is  conclusive  against 
the  right  of  the  creditor  inRtitntin^ 
the  supplementary  proceedings,  and 
establishes,  incontrovertibly,  the 
claim  of  the  plaintiff  in  the  last  salt, 
to  the  equitable  assets  of  the  judge- 
ment debtor;  and  the  judgment 
cannot  be  impeached  collaterally  in 
an  action  brought  by  the  creditor 
instituting  the  supplementary  pro- 
ceedings, and  the  receiver  appoint- 
ed therein.  «& 

5.  Judgment  creditors,  whose  execu- 
tions have  been  returned  unsatis- 
fied, are  not  entitled  to  the  benefit 
of  a  suit  commenced  by  the  judg- 
ment debtor  against  a  third  party, 
to  set  aside  contracts  and  convey- 
ances on  the  ground  of  usury. 
Boughion  v.  Smith,  635 

6.  They  therefore  cannot  have  an  in- 
junction, to  restrain  the  judgment 
debtor  from  settling  or  compromis- 
ing the  suits  80  commenced  by  him. 

%b 


DECLARATIONS. 

Where  the  legitimacy  of  a  person  is  in 
question,  the  declarations  of  his 
mother  are  admissible  after  her 
death,  being  connected  with  a  ques- 
tion of  pedigree ;  if  not  made  pott 
UUmmatam,  Ca^'oBer.Ferrie,  111 


DEDICATION  TO  THE  PUBLIC. 

1.  To  constitute  a  strip  of  land,  laid 
out  as  a  street,  by  the  proprietor  of 
a  tract  of  land,  a  public  highway, 
by  force  of  a  dedicaiion  for  that 
purpose,  the  dedication  must  be  o^ 
cepUd  by  the  proper  public  author- 
ities, or  there  must  be  a  %uer  of  the 


INDEX. 


675 


Btrip  as  «  highway.    BisseU  t.  New 
T(yrk  CerUrai  Rati  Road  Co,,      680 

2.  The  mere  saireying,  mapping  and 
laying  oat  of  the  tract,  opening  the 
street  and  selling  lots  upon  it,  does 
not  make  sach  street  a  public  high- 
way, ib 

3.  These  acts  are  evidence  of  an  inten- 
tion to  make  a  dedication.  They 
import  an  incipient  dedication,  by 
the  owner  of  the  fee;  of  the  strip  to 
the  public  But  until  the  proprietor 
has  sold  the  lots,  or  some  of  them, 
he  can  recall  the  proposed  dedica- 
tion; and  on  extinguishing  the 
claims  of  any  grantees  to  whom  he 
may  have  sold  lots,  he  can  revoke 
the  dedication  at  any  time  before 
the  public  has  acquired  affirmative 
rights  by  the  adoption  of  the  pro- 
posed street  by  some  express  cor- 
porate or  official  act,  or  by  user  dis- 
tinct and  unequivocal,  of  such  street 
as  a  public  road  or  highway.         ib 

4.  Express  acceptance  by  the  public 
authorities  is  not  requisite ;  nor  user 
for  a  length  of  time  sufficient  to  cre- 
ate a  title  by  prescription.  User 
for  a  short  time,  express  and  une- 
quivocal, treating  the  strip  of  land 
as  a  street  or  highway,  is  suffi- 
cient, ib 


DEED. 

1.  The  true  principle,  deducible  from 
all  the  cases,  is  that  words  in  a  deed 
which  are  not  in  form  either  a  cove- 
nant or  a  condition,  will  be  construed 
as  either  the  one  or  the  other,  where, 
without  such  construction,  the  party 
has  no  remedy;  while  the  leaning 
of  the  law  against  forfeitures  always 
inclines  the  courts  to  call  them  a 
covenant,  rather  than  a  condition, 
where  the  remedy  can  be  legally  at- 
tained by  such  construction.  Aikin 
V.  Tke  Albany,  Vemumt  and  Cana- 
da BoaI  Road  Company,  289 

2.  A.  and  wife  conveyed  by  deed,  ex- 
ecuted by  the  grantors  only,  to  the 
Albany  i^orthem  BaiI  Road  Com- 
pany a  right  of  way  through  A.'s 
farm,  for  the  rail  road  of  the  grant- 
ees, said  farm  lying  on  both  sides 
of  the  strip  granted.  The  deed  con- 
tained this  clause :  "  the  said  Alba- 
ny Northern  Bail  Boad  Company  is 


io  eontinui  and  matniain  two  good 
farm  crossings  over  said  rail  rMd/* 
and  a  passage  under  the  same,  dbc. 
The  grantees  accepted  the  deed,  had 
it  recorded,  and  entered  into  posses- 
sion of  the  strip  of  land,  constructed 
their  rail  road  thereon,  mortgaged 
their  rail  Toad,  ihinchise,  dtc.,  and 
became  bankrupt;  and  on  a  fore- 
closure of  the  mortgage,  the  road, 
franchise,  &c.  were  sold,  and  pur- 
chased by  B.,  with  notice  of  A.'s 
claim  under  the  deed.  B.  sold  his 
rights,  dtc.  to  ^e  defendants,  who 
entereid  into  possession  of  the  land 
granted,  and  were  using  the  same 
for  the  purposes  of  the  rail  road. 
Neither  the  crossings  over,  nor  the 
passage  under,  the  rail  road,  were 
ever  constructed,  and  by  an  em- 
bankment A.  was  cut  off  iVom  all 
access  to  a  portion  of  his  farm. 
BeJd  that  the  words  "  is  to  con- 
struct," imported  an  dbUgaiion  to 
construct ;  and  that  by  accepting  the 
deed,  and  taking  the  rights  under 
it,  the  grantees  ratified  the  obliga- 
tion, and  in  law  agreed  to  fhlflU  it ; 
the  act  of  acceptance  being  as  full  a 
ratification  of  the  agreement,  and 
consent  to  its  tenor,  as  any  signing 
and  sealing  by  them  would  have 
been.  i6 

8.  Held  also,  that  these  words  were  to 
be  construed  as  a  condition,  which 
would  bind  the  land,  in  the  hands 
of  the  defendants;  and  that  one 
remedy  of  the  grantor  for  a  breach, 
if  he  chose  to  pursue  it,  was  by  re- 
entry ;  but  that  this  was  not  his 
only  remedy.  That  as  the  defend- 
ants had  seen  fit  to  enter,  and  agree 
to  huve  the  land  by  force  of  the 
deed,  they  were  bound  to  perform 
the  conditions  In  the  deed ;  and  that 
a  suit  in  equity  to  compel  such  per- 
formance would  lie.  4b 

See  Will,  12. 


DEVISEES. 

1.  Where  land  is  devised  to  the  chil- 
dren and  heirs  at  law  of  the  testator, 
after  the  payment  of  debts,  if  it  does 
not  appear  that  the  devisees  have 
taken  possession  of  the  real  estatej 
or  have  accepted  the  devise  to  them, 
or  promised  to  pay,  or  have  paid, 
any  portion  of  a  debt  owing  by  the 
testator,  or  sold  the  land  or  any 
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part  of  it,  as  lief  n  at  kw  of  the  tes- 
tator, they  are  not  personally  liable 
to  pay  the  debt     Wood  ▼.  Wood, 

2.  In  an  action  brought  by  a  creditor, 
against  heirs  and  deTisees,  for  the 
recorery  of  a  debt  owing  by  the 
testator,  a  judgment  may  he  entered 
that  the  plaintifiT's  debt  be  levied 
and  made  of  the  lands  and  tene- 
ments of  the  testator  described  in 
the  complaint,  notwithstanding  the 
demand  in  the  complaint  is  for  a 
Judgment  against  the  defendants 
personally.  t& 


DUUESa 
8§9  AsmBBT* 


E 

fiMHrSNT  DOMAIN. 
A#  'iljnxtca^AL  CoBPOBAnovt. 


EQUITT. 

1.  A  court  of  eqmty  will  refuse  its  aid 
where  plaintifi  seek  its  interposi- 
tion to  enforce  a  remedy,  under  cir- 
cumstances which  it  considets  un- 
conscionable<    J^roderick  r.  Smith, 

689 

2.  It  win  afford  protection  to  a  mort- 
gagor against  oppressive  and  un- 
reasonable conduct  on  the  part  of 
the  mortgagees.  ib 


EVIDENCE. 

1.  What  OTidence  is  sufficient,  in  our 
courts,  to  authorize  them  to  infer  a 
marriage  in  conformity  with  the 
French  law  existing  at  the  time 
when  the  marriage  is  alleged  to  have 
taken  place.  CauJaUte  v.  Ferrie,  177 

2,  Facts  in  a  recital,  so  far  as  they 
are  material  to  gi/oe  jwrUdUiion, 
must  be  proyed  in  the  ordinary  way. 
Muwro  V.  Merchant,  ^3 

8.  Where  a  testator  gave  to  his  three  ex- 
ecutors, or  the  survivors  or  survivor 
of  them,  power  to  sell  and  convey 
hia  real  estate,  and  the  plaintiff 


claimed  tftider  a  convteyuM  of  4 
portion  of  the  land,  purporting  tor 
be  executed  by  one  of  the  execv^ 
tors,  as  surviTor  of  the  others; 
BM,  that  in  order  to  proive  the 
death  of  two  of  the  executors,  the 
plaintiff  might  read  in  evidenoe 
exemplified  copies  of  thdr  respect- 
iTe  wills^  and  the  letters  of  admin^ 
istration  granted  thereon,  by  the 
surrogate,  as  prilMi  fneH  OTidenov 
of  their  deaths.  f& 

4.  A  certified  copy  of  the  registry  of 
a  mortgage,  which  was  registered 
in  pursuance  of  the  colonial  act  of 
December  12, 1778,  is  not  evideno0 
of  the  execution  of  the  mortgage, 
by  the  mortgagor.  ib 

8e9  Damjcosb,  6« 

DsCLABitTIOHS. 

Mabbiaob,  7,  8. 

PUITITIOK,  1  to  5^ 


E 

EXECUTION. 
Ss$  AppxAii. 


EXEC9T0B8  AND   ADMIKISTBA- 
TORS. 

1.  Where  administrators  employ  coun- 
sel to  assist  them  in  arranging,  sub' 
stantiating  and  settling  their  ac- 
counts before  the  surrogate,  on  final 
settlement,  they  are  personally  liable 
to  pay  such  counsel  for  their  dis- 
bursements and  services ;  and  it  is 
not  in  the  power  of  such  adminis- 
trators to  make  an  agreement  with 
their  counsel  on  which  the  latter 
can  found  any  claim  against  the  es- 
tate of  the  deceased.  W%Uaa  t. 
SmUh,  816 

2.  An  executor  or  administrator  is  not 
entitled  to  charge  the  estate  with  a 
counsel  fee  paid  by  him  upon  the 
final  settlement  of  bis  accounts  be- 
fore the  surrogate ;  or  for  drawing 
up  his  accounts  in  a  proper  and  legal 
form,  on  such  a  settlement  Nor 
has  the  surrogate  any  authority  to 
make  an  arbitrary  allowance  to  him 
in  lieu  of  the  compensatioo  directed 
by  the  statute  to  be  paid  to  advo- 
cates and  proctors  in  surrogatea' 
courts,  where  the  same  is  to  be  paid 
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Ai  costs  In  the  stlit  of  proceeding, 
either  by  the  adyerae  party,  or  out 
of  the  find  in  litigation.  %b 

8.  Where  no  rafflcient  exense  is  giren, 
by  administrators,  for  not  paying  a 
note  of  their  intestate,  within  eigh- 
teen months  flrom  their  appointment, 
they  should  be  charged  personally, 
by  the  surrogate,  with  all  interest 
that  has  accrued  on  it  since  the  ex- 
piration of  the  eighteen  months,    tb 

4.  Upon  the  final  accounting  and  set- 
tlement of  executors  or  administra^ 
tors,  the  nelt  of  kin  to  the  deceased 
may  set  up  the  statute  of  limitations 
against  the  allowance  of  a  claim 
presented  by  an  administrator,  for 
moneys  alleged  to  hare  been  paid  by 
him  upon  a  debt  of  the  decedent.  & 

6.  Executors  and  administrators  have 
no  authority  or  control  over  the  real 
estate  left  by  the  deceased,  except 
to  mortgage,  lease  or  sell  it  for  the 
payment  of  his  debts,  when  specially 
authorised  to  do  so  by  the  surrogate. 
They  are  not  warranted  in  paying 
any  taxes  on  it,  assessed  subsequent 
to  the  death  of  the  deceased,  or  in 
malcing  payments  upon  mortgages, 
on  real  estate  conveyed  by  him,  or 
whereof  he  died  seised,  which  he 
was  under  no  personal  obligation  to 
pay.  fb 

6.  An  administrator,  as  such,  has  no 
right  to  purchase,  with  the  fUnds  of 
the  estate,  the  interest  of  an  indi- 
vidual, as  next  of  kin,  in  the  personal 
estate  of  the  deceased,  for  his  co- 
administrators, or  for  th<i  heirs  and 
next  of  kin ;  and  his  co-administra- 
tors have  no  power,  even  with  tbe 
express  consent  of  all  the  heirs  and 
next  of  kin  and  their  guardians,  to 
authorise  him  to  purchase,  as  ad- 
ministrator, the  interests  of  another 
in  either  the  real  or  the  personal  es- 
tate of  the  deceased.  Nor  has  the 
surrogate  power  to  authorize  him  to 
do  it.  Such  a  purchase  is  not  an  act 
which  an  administrator  can  do  in  his 
representative  character.  And  he 
cannot  be  allowed  the  sum  expended 
in  making  such  purchase,  on  the 
settlement  of  his  accounts.  tb 

7.  The  statute  is  imperative  that  every 
executor  or  administrator.  Id  ren- 
derfng  his  accounts  to  the  surrogate, 
oa  a  final  BettlemeDt,  sAoS  produce 


vouchers  for  all  d^bts  and  legades 
paid,  and  for  all  ftmeral  cliarges  and 
just  and  necessary  expenses.  If  an 
account  can  be  allowed  in  any  case, 
without  vouchers  and  without  proof 
other  than  the  oath  of  the  executor 
or  administrator,  where  separate 
items  of  it  exceed  $20  in  amount,  U 
seenu  it  is  where  creditors  refuse  to 
give  vouchers ;  or  where  the  execu- 
tor or  administrator  has  lost  his 
vouchers ;  or  where  they  have  l>een 
stolen  or  destroyed,  and  he  is  unable 
to  procure  others.  tb 

8.  The  mode  in  which  executors  and 
administrators  should  make  up  their 
accounts.  tb 

See  GuABDiAir  akd  Wabu. 

LiMiTATioHS,  Btatvtb  ov,  6,  7. 
Sdbbooatb. 


I'ORECLOSURE  SUIT. 
See  Mobtoaob,  11, 12. 

FRAUD. 

Fraud  is  a  question  of  fact  for  a  Jury, 
where  there  is  any  evidence  tending 
to  establish  it.  But  whether  the  ev- 
idence tends  to  establish  fraud,  or 
not,  ia  always  a  question  of  law  for 
the  court,    ^rwin  v.  Voorheee,  127 

See  MoBTOAOB,  8,  9,  10. 

Vbitdob  avd  Pubchasbb,  2. 

FRAUDS,  STATUTE  OF. 
See  AoBBBMXiTT,  6. 


a 


GUARDIAN  AND  WARD. 

1.  An  executor  or  administrator  who 
is  the  general  guardian  of  an  infant, 
cannot,  of  his  own  motion,  transfer 
any  portion  of  the  personal  estate 
of  the  deceased,  in  which  his  wwrd 
has  an  interest  as  next  of  kin  or 
legatee,  from  himself  as  executor 
or  admiuistrator  to  himself  as  gen- 
eral guardian  of  the  infant,  so  as  to 
relieve  himself  from  aooonnting  for 
all  of  such  perBonal  estate,  aa  execu- 
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tor  or  administrator,  before  the  mr- 
rogate.  He  must  keep,  as  executor 
or  administrator,  that  portion  of 
the  estate  which  belongs  to  his 
ward,  until  he  has  authority  ft'om 
the  surrogate  to  hold  it  as  general 
guardian.     Willcox  ▼.  SiMih,      816 

2.  He  cannot  make  any  contract,  as 
guardian,  with  himself  as  adminis- 
trator, which  will  be  binding  on  his 
ward.  He  cannot  therefore  give  a 
receipt  as  guardian,  to  himself  as 
administrator,  which  will  be  evi- 
dence against  his  ward,  of  the  pay- 
ment of  the  sum  mentioned  therein, 
by  himself  as  administrator.  The 
law  will  not  permit  him  thus  to  act 
in  a  double  capacity.  ib 


GUARANTY. 

1.  Upon  a  guaranty  that  "  all  drafts 
drawn  by  G.  C.  H.  will  be  duly  hon- 
ored and  paid  by  me,  shoidd  he 
meet  with  any  misfortune  that  he 
will  not  be  able  to  do  it  himself," 
the  guarantor  undertakes  to  pay 
the  amount  of  the  drafts  if  G.  G.  H. 
shall  not  be  able  to  do  it  himself. 
It  Is  not  therefore  necessary  for  the 
acceptors  to  prove  that  they  hare 
exhausted  their  remedy  against 
G.  C.  H.  It  is  only  necessary  to 
show  that  the  drafts  were  not  paid 
when  they  became  due.  Orani  ▼. 
ffcichkisif  63 


H 

HABEAS  CORPUS. 
8e§  Arbbbt. 


HEIRS. 
See  Dbtisbbb. 


HIGHWAYS. 
See  Dbdxcatiov  to  thb  Public 


HOMESTEAD  EXBBfPTION. 

1.  The  right  of  an  individaal  flling  the 
notice  specified  in  the  act  of  April 


10, 1860,  (loiM  0/1860,  duMp.  260.) 
relative  to  homestead  exemptioos,  to 
have  his  homestead  protected  from 
sale  under  execution,  so  long  as  be 
continues  to  occupy  it,  with  hie 
family,  is  a  personal  right,  which  he 
cannot  convey  to  another  by  a  deed 
of  the  premises,  so  as  to  enable  the 
latter  to  hold  the  property,  as 
against  a  judgment  creditor  of  his 
grantor.    AUen  v.  Codt^  874 

2.  Thus,  where  P.,  being  the  owner  of 
a  house  and  lot  of  the  value  of 
$1000,  on  the  27  th  of  August,  1868, 
procured  to  be  record^  in  the 
county  clerk's  office  a  notice  of  his 
design  to  hold  said  house  and  lot 
as  a  homestead,  under  the  said  act 
of  April  10, 1850,  and  subsequently 
C.  recovered  a  judgment  against 
him,  which  was  docketed  December 
8,  1856,  and  on  the  1st  of  January, 
1867,  while  the  premises  were  occu- 
pied by  P.  with  his  fiunily,  he  con- 
veyed the  same  to  A.  by  deed ;  Hdd 
that  P.  had  no  right  to  sell  and  con- 
vey the  property,  so  as  to  exempt 
the  same,  in  the  hands  of  the 
grantee,  f^om  levy  and  sale  upon  an 
execution  issued  on  the  judgment. 


HUSBAND  AND  WIFE. 

1.  Although  a  deed  fh>m  a  husband 
to  his  wife  is  void  in  law,  yet  such 
a  grant  wiU.be  upheld  in  equity, 
when  it  is  necessary  to  prevent  in- 
justice.   Simmcne  v.  MeEhea/in,  419 

2.  Where  the  wife,  in  good  faith,  and 
for  a  valuable  consideration,  paid 
out  of  her  separate  estate,  has  pur- 
chased land  which  is  conveyed  to 
her  by  her  husband,  she  obtains  an 
equitable  right  to  it,  whidi  a  court 
of  equity  will  recognise  and  protect. 

A 

8.  Where  a  married  woman,  having  a 
separate  estate,  proceeds  to  make 
improvements  upon  it.  and  for  that 
purpose  employs  mechanics  to  fi- 
nish materials  and  erect  a  dwelling 
house,  the  debt  thus  contracted  is 
her  debt,  and  not  that  of  the  hus- 
band, and  he  cannot  be  compelled 
to  pay  it  A 

4.  Nor  will  a  conveyance  of  the  prop- 
erty, by  the  wife,  to  her  hnabiuidt 
carry  with  it  an  obligation  to  paj 
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ber  debto.  The  property  itself  may 
be  charged  in  his  luuids,  but  there 
is  no  personal  liability,  on  his  part  %b 

5.  The  admissions  of  a.  wife  are  not 
competent  testimony,  to  sustain  a 
suit  against  husband  and  wife,  af- 
fecting property  standing  in  her 
name.    Mcuondrayy.  WardUy  612 

See  WiTiTBSS,  5,  6,  7,  8. 


INFANT. 

A  promise  of  marriage,  by  an  infant, 
is  not  binding,  and  an  action  for  the 
breach  thereof  cannot  be  maintain- 
ed.   ffamiUan  v.  LonuiXf  615 


INNKEEPER. 
See  Arbbst. 


INJUNCTION. 

1.  It  is  not  every  wrongflil  or  even  un- 
constitutional act  of  individuals,  and 
still  less  of  public  bodies  and  mnni- 
cip'\I  corporations,  which  will  entitle 
the  ii\jured  partv  to  an  injunction. 
Blake  y.  City  of  Brooklyn,  801 

2,  The  plaintiff  was  the  owner  of  cer- 
tain lots  of  land  in  the  city  of  Brook- 
lyn, worth  not  over  $100  each,  and 
unsalable.  The  city  passed  an  or- 
dinance requiring  these  lots  to  be 
filled  up  to  within  four  feet  of  the 
street  grade,  for  a  distance  of  80 
feet  fh>m  the  line  of  the  street,  in 
order  to  support  the  sidewalks.  The 
plaintiff's  lots  were  taxed  ^2  each, 
for  filling  and  grading  the  street. 
The  street  ran  past  the  lots  and  ter- 
minated iuAculde  aae,  at  a  hill  16 
feet  high,  and  the  east  bounds  of 
the  city.  Hdd  that  in  the  absence 
of  any  allegation  that  the  ii^ury  oc- 
casioned by  the  filling  up  of  the  lots 
would  be  irreparable,  or  that  such 
filling  up  would  cause  any  damage 
or  ir^ury  whatever,  to  the  lots,  an 
iqiunction  to  forbid  the  filling  would 
not  lie.  %b 

8.  Hdd  eblBOf  that  an  iqjunction  to  re- 
strain the  collection  of  an  assessment 
not  yet  laid,  for  the  expense  of  such 


fining,  ought  not  to  be  granted ;  it 
being  well  settled  that  a  bill  in  equi- 
ty and  an  iijunction  are  not  the 
proper  means  to  review  or  correct 
such  proceedings  of  a  municipal 
corporation,  unless  they  are  produc- 
tive of  peculiar  or  irreparable  ii\}ury, 
or  must  lead  to  a  multiplicity  of 
suits.  The  party  must  be  left  to  his 
common  law  remedies,  in  such  a 
case.  ib 

4.  An  affidavit  stating  "  upon  informa- 
tion and  belief"  that  a  bank  is  in- 
solvent, is  not  sufficient  evidence  to 
authorize  the  granting  of  an  injunc- 
tion and  the  appointment  of  a  re- 
ceiver; especially  when  it  is  in 
direct  contradiction  to  the  regular 
official  reports  of  the  bank,  made  un- 
der oath.  Livingston  v.  Bank  of 
New  York,  80i 

6.  Within  the  meaning  of  the  act  of 
1849  a  bank  is  clearly  solvent,  and 
consequently  not  to  be  proceeded 
against  as  insolvent,  if  it  has  proper- 
ty more  than  sufficient  to  satisfy  all 
demands.  ib 

6.  In  such  a  case,  where  no  ftukud  or 
injustice  is  alleged,  the  court  will 
not  deem  it  expedient  to  grant  a 
temporary  ipjunction,  or  an  order 
to  show  cause  why  an  ii\junction 
should  not  be  issued ;  although  tho 
bank  refuses  to  redeem  its  circulat- 
ing notes  in  specie.  ib 

7.  Judgment  creditors,  whose  execu- 
tions have  been  returned  unsatisfied, 
are  not  entitled  to  the  benefit  of  a 
suit  commenced  by  the  judgment 
debtor  against  a  third  party,  to  set 
aside  various  contracts  and  convey- 
ances on  the  ground  of  usury. 
Bougkton  v.  Smith,  686 

8.  They  therefore  cannot  have  an  in- 
junction, to  restrain  the  judgment 
debtor  from  settling  or  compromis- 
ing the  suits  so  commenced  by 
him.  & 

See  CoBPOBATioir. 


JUDGMENT. 

1.  In  1847  T.  obtained  a  JndgnieDt 
against  B.  and  others,  on  a  note 
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giv«Q  by  them  io  D.  for  ab<mt|2800. 
That  note,  as  allej^ed,  was  obtained 
from  the  makers  by  D.,  by  fraud- 
ulent representations,  which  render- 
ed the  same  void ;  and  in  order  to 
prevent  an  inquiry  into  the  consid- 
eration, D.,  together  with  N.  who 
bad  some  interest  in  the  note,  in- 
duced T.  to  allow  the  same  to  be 
prosecuted  in  his  name,  without  his 
having  any  interest  in  such  note  or 
judgment.  The  defendants  in  that 
suit  did  not  become  aware  of  the 
fhiud,  and  the  want  of  interest  on 
the  part  of  T.,  until  after  the  recov- 
ery of  the  judgment.  In  1888  T. 
filed  a  creditor's  bill  upon  the  judg- 
ment. In  his  answer  to  that  bill 
B.  set  up  the  said  fraudulent  repre- 
sentations of  D.  as  a  defense ;  and 
after  a  hearing  of  the  parties  the 
court  allowed  the  defense,  and  made 
a  decree  dismissing  the  bill  with 
costs.  B.  then  brought  this  suit, 
to  have  the  judgment  canceled  of 
record,  and  for  a  perpetual  injunc- 
tion, and  M.  and  M.  his  assignees, 
under  an  assignment  for  the  l^neflt 
of  creditors,  joined  in  the  suit.  H«^^ 
on  demurrer  to  a  complaint  stating 
these  facts,  that  the  question  of 
fraud,  having  been  decided  in  the 
creditor'^  suit,  was  res  adjudicaia 
as  between  B.  and  D.,  that  suit  hav- 
ing been  prosecuted  for  the  benefit 
of  D. ;  and  that  T.,  the  nominal 
plaintifi*,  was  also  bound  by  the  de- 
cree in  that  suit  Monroe  v.  Delete 
tun,  16 

2.  BM  further f  that  the  claim  on  the 
judgment  having  been,  by  the  de- 
cree in  the  creditor's  suit,  acljudged 
to  be  liable  to  the  defense  of  fraud 
there  set  up,  the  defendants  in  this 
suit  were  bound  to  show  cause  why 
the  judgment  should  not  be  canceled. 
And  that  there  had  been  no  laches 
on  the  part  ot  the  plaintifib  in  apply- 
ing for  relief.  ib 

8.  Held  cUsOf  that  the  suit  was  prop- 
erly brought  by  the  plaintifl^ ;  that 
B.  himself  might  bring  it,  he  being 
interested  in  having  the  judgment 
canceled;  and  that  his  assignees 
might  bring  it,  as  representing  the 
assigned  property,  on  the  title  to 
which  the  judgment  was  a  cloud, 
and  genendly  as  representing  the 
rights  of  other  creditors  of  B.  in 
the  ftmd  assigned.  And  that  it  was 
proper  for  B.  and  his  assignees  to 


unite  as  plaintiflb.    Demnmr  orca^ 
ruled,  and  judgment  for  plaintifib.  ib 

See  New  York,  City  of,  6. 
Pbacticb,  4,  9. 


JURISDICTION. 

1.  The  supreme  court  has  the  power 
to  exercise  such  an  efficient  con- 
trol over  every  proceeding  in  an  ac- 
tion pending  in  it,  as  effectually  to 
protect  every  person  interested  in 
the  result,  from  iiyustice  and  fraud ; 
and  it  will  not  allow  itself  to  be 
made  the  instrument  of  wrong. 
Lowber  v.  Mayor  ^e  of  Ntw  Tork^ 

262 

2.  When  a  statute  prescribes  the  mode 
of  acquiring  jurisdiction,  Uie  mode 
pointed  out  must  be  complied  with, 
or  the  decision  will  be  a  nullity. 
People  ex  rd,  OambiUng  v.  Board  of 
Police,  481 


JUROR. 
See  JuBTiCB  OF  thb  Pbaob,  4  to  7. 

JUSTICE  OF  THE  PEACE. 

1.  Where  an  action  is  brought,  before 
a  justice  of  the  peace,  by  the  as- 
signee of  the  lessor  in  a  lease  in  fee, 
against  the  assignee  of  the  lessee,  to 
recover  rent,  and  the  defendant,  in 
his  answer,  denies  all  the  allegatioDS 
in  the  complaint,  the  title  to  huid 
necessarily  comes  in  question,  and 
the  justice  has  no  jurisdiction  to 
render  a  judgment.    Main  v.  (hoper, 

468 

2.  Where  it  becomes  necessary  for  the 
plaintiff* to  establish  his  title,  in  order 
to  recover,  the  objection  may  be 
taken  by  the  defendant,  that  the 
title  to  land  comes  in  question ;  and 
it  is  the  duty  of  the  justice,  in  what- 
ever stage  of  the  trial  this  shall  ap- 
pear, to  dismiss  the  action.  t& 

8.  Although  in  many  casea  between 
landlord  and  tenant,  the  latter  is 
estopped  from  disputing  the  title  of 
the  former,  yet  where  a  stranger  to 
the  original  transaction  claims  that 
he  has  succeeded  to  the  rights  of 
the  landlord,  it  is  competent  for  the 
tenant  to  deny  his  daimi  and  thm 
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pot  him  to  the  proof  of  hia  title. 
When  this  is  done,  whatever  be  the 
amount  in  controversy,  the  case  is 
no  longer  within  the  jarisdiction  of 
a  justice  of  the  peace.  %b 

4.  Where  a  person,  duly  summoned 
and  returned  as  a  juror,  for  the  trial 
of  an  action  pending  before  a  justice 
of  the  peace,  fails  to  appear  at  the 
trial,  the  justice  may,  after  the  term- 
ination of  the  trial,  issue  a  summons 
directed  to  such  person,  requiring 
him  to  appear  and  show  cause  why 
he  should  not  be  fined,  for  his  non- 
attendance  as  a  juror.  And  if,  upon 
personal  service  of  such  summons, 
such  juror  fails  to  appear  on  the  day 
appointed,  the  justice  may  issue  an 
attachment  against  him ;  and  upon 
his  being  brought  before  the  justice 
and  failing  to  show  any  excuse  for 
his  conduct,  such  juror  may  be  fined 
by  the  justice.    SMinsy,  Oorham, 

586 

6.  And  upon  drawing  up  and  subscrib- 
ing a  record  of  such  conviction,  the 
justice  may  issue  an  execution  for 
the  collection  of  the  fine  imposed, 
out  of  the  property  of  the  person 
thus  proceeded  against.  ib 

6.  The  proceedings  of  the  Justice,  on 
hearing  the  case  and  imposing  the 
fine,  are  judicial,  and  cannot  be  over- 
hauled in  an  action  against  him,  but 
are  subject  to  review  only  by  further 
proceedings  in  the  same  matter.    t& 

7.  It  is  no  objection  to  the  validity  of 
the  conviction,  in  such  a  case,  that 
the  justice  did  not  enter  in  his  docket 
a  minute  thereof.  The  statute  re- 
quiring such  an  entry  to  be  made 
(2  JR.  S,  241,  ^  87)  is  merely  direct- 
ory, ib 


LANDLORD  AND  TENANT. 

1.  In  the  city  of  New  York  taxes  are 
due  and  payabie  on  the  16th  of  Jan- 
nary,  in  each  year,  at  which  time  a 
warrant  for  the  collection  of  those 
remaining  unpaid  is  issued  and 
placed  in  the  hands  of  the  collector. 
Manice  ▼.  MiQen,  41 

2.  A  right  of  entry  on  the  part  of  a 
landlord,  for  a  forfeiture,  may  be 
suspended  without  being  waived.  %b 

Vol.  XXVI.  86 


8.  The  doctrine  that  the  aoceptanca 
of  rent  after  a  forfeiture  has  oc- 
curred, is  a  waiver  of  the  forfeiture, 
is  one  of  intent ;  it  being  inferred 
from  the  payment  and  acceptance 
of  rent,  that  both  parties  recognize 
the  lease  as  still  vaUd.  But  the  con- 
trary may  be  shown  by  express 
proof.  ib 

4.  In  1862  M.  leased  certain  premises 
in  the  city  of  New  York  to  8.,  for 
ten  years  from  the  Ist  of  May,  1852, 
at  a  specified  rent ;  with  a  proviso 
that  if  the  rent  should  be  in  arrear, 
or  if  default  should  be  made  in  any 
of  the  covenants  in  the  lease,  M. 
might  re-enter.  S.  covenanted  that 
he  and  his  assigns  would  pay  the 
rent,  and  such  iaag8  as  should  be 
imposed  or  ffrow  due  or  ptxyahle  out 
of  the  premises.  In  an  action  by  M. 
against  an  assignee  of  the  lessee,  to 
recover  the  possession  because  of 
the  non-payment  of  the  taxes  for 
the  years  1853  and  1854,  it  appeared 
that  on  the  15th  of  December,  1854, 
the  plaintiff  told  the  defendant  that 
unless  the  taxes  were  paid  he  would 
eject  him.  The  defendant  promised 
to  pay  by  the  1st  of  January,  and 
the  plaintiff  gave  him  until  that  day 
to  pay.  On  the  8th  of  February, 
1865,  the  defendant  paid,  and  the 
plaintiff  accepted,  the  rent  due  on 

-  the  1st  of  that  month ;  leaving  the 
taxes  unpaid.  HM  that  it  was  to 
be  inferred  from  the  circumstances, 
that  both  parties  understood  the 
right  of  forfeiture  should  not  be 
waired  but  only  sutpended  until  no- 
tice to  the  contrary  should  be  given ; 
and  that  an  action  to  enforce  the 
forfeiture  would  not  lie  without  proof 
of  such  notice  having  been  given,  ib 

See  JuBTicB  OF  tub  Peace. 


LEGITIMACY. 
See  Mabbiaoe,  8. 

LIFE  INSURANCE. 

1.  The  plaintiff  insured  the  life  of  B.  in 
the  defendants'  company,  in  the  sum 
of  $2000,  for  the  term  of  life,  agree- 
ing to  pay  an  annual  premium  of 
197.40,  on  or  before  the  10th  day  of 
April  in  every  year.  And  it  was 
provided  in  the  policy  that  in 
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the  plaintiff  should  not  pay  the  pre- 
mium on  or  before  that  day,  the 
company  should  not  be  liable  to  |)ay 
the  sura  insured,  and  the  policy 
should  cease  and  determine.  On  the 
plaintiff's  making  application  for 
insurance,  the  defendants'  a«ent 
handed  to  him  a  pamphlet  issued  by 
the  company,  entitled  "  Prospectus" 
Slc.  which  contained  these  clauses  : 
*'  Every  precaution  is  taken  to  pre- 
vent a  forfeiture  of  policy.  A  party 
neglecting  to  settle  his  annual  pre- 
mium within  thirty  days  after  it  is 
due,  6lc.  forfeits  the  interest  he  has 
in  the  policy."  The  premium  for  the 
second  year  was  not  paid  on  the  10th 
day  of  April.  B.  died  on  the  14th  of 
that  month.  After  the  defendants' 
agent  had  heard  of  B.'s  illness,  and 
on  the  13th  of  April,  the  plaintiff 
tendered  to  the  agent  the  premium, 
which  the  latter  refused  to  receive. 
HM  that  the  prospectus  issued  by 
the  company  was  to  be  regarded  as 
a  waiver  of  the  forfeiture  incurre<l 
by  the  non-payment  of  the  premium 
on  the  10th  of  April ;  and  that  the 
defendants,  after  having  by  such 
prospectus  induced  the  plaintiff  to 
omit  the  paj'ment  when  due,  and  to 
rest  upon  the  assurance  contained 
in  the  prospectus,  of  a  further  credit 
of  80  days,  could  not  be  allowed  to 
insist  upon  tho  forfeiture  as  a  de- 
fense, in  an  action  upon  the  policy. 
Ruse  V.  Mutual  Benefit  Life  Insur- 
ance Company f  666 

2.  Held  also,  that  whether  the  prospec- 
tus was  held  to  be  a  loaiver  of  the 
forfeiture,  or  to  estop  the  defendants 
from  insisting  on  it,  was  immaterial ; 
that  in  either  view  they  had  no  de- 
fense to  the  suit,  and  the  plaintiff 
having  tendered  the  second  year's 
premium  within  the  80  days,  was 
entitled  to  recover.  ib 

8.  Held,  furiher,  that  the  plaintiff's 
application  for  the  insurance,  which 
was  accepted  by  the  defendants,  and 
in  which  the  plaintiff  stated  that  he 
had  an  interest  in  the  life  of  B.  to 
the  full  amount  of  |2000,  was  suffi- 
cient proof  of  such  interest,  as  be- 
tween the  parties,  if  any  proof  of 
interest  was  necessary.  tb 


LIMITATION  OF  ESTATES. 
See  Will. 


LIMITATIONS,  STATUTE  OF. 

1.  The  statute  of  limitations  is  a  good 
defense  to  an  action  brought  against 
a  foreign  corporation,  u]>on  contract. 
Olcott  V.  TKoga  Bail  Road  Company^ 

147 

2.  The  exceptions  in  the  statute  of 
limitations,  of  cases  where  the  debt- 
or "  shall  be  out  of  the  state"  when 
the  cause  of  action  accrues,  or  shall 
afterwards  "  depart  from  and  reside 
out  of  the  state,"  apply  only  to 
natural  persons.  Corporations  there- 
fore are  not  embraced.  tb 

3.  Under  the  statute  of  limitaUons,  as 
re-enacted  in  the  code,  where  a 
right  of  action  had  accrued  previous 
to  the  code,  and  the  debtor,  after 
the  debt  became  due,  de|iarted  ftoai 
the  state,  and  resided  out  of  it, 
for  different  periods  during  a  series 
of  years,  the  succ(»sive  absences 
are  to  be  aggregated,  in  computing 
the  time  for  the  purpose  of  ascer- 
taining whether  the  demand  is  bar- 
red by  the  statute.  The  statute  b 
not  confined  to  the  first  absence 
after  the  cituse  of  action  accrues. 
Berrien  Y.  Wright,  208 

4.  If  the  debtor  has  not  been  a  ren- 
dent  of,  or  present  in,  the  state 
of  New  York  for  the  term  of  six 
years  in  the  aggregate  since  the 
maturity  of  the  indebtedness  and 
before  the  commencement  of  the 
action,  the  statute  is  not  a  bar.     ib 

6.  The  time  during  which  a  plaintiff 
has  been  restrained  by  an  ii^unction, 
from  commencing  an  action,  is  not 
to  be  reckoned ;  although  he  has 
not  pleaded  that  the  injunction  was 
served  on  him.  It  is  sufficient  if 
be  had  notice  of  it.  ib 

6.  Where  a  note  was  made  on  the  81st 
of  August,  1847,  by  which  the  ma- 
ker promised  to  pay  S.  $1290  on  de- 
mand, with  interest,  which  remained 
unpaid  at  the  death  of  the  maker, 
and  when  letters  of  administration 
upon  bis  estate  were  issued ;  and  od 
the  81st  of  August,  1817,  one  of  the 
administrators  paid  the  interest  then 
due  on  the  note,  and  he  continued 
to  pay  interest  on  it  until  1862; 
Held  that  the  inference  was  irresist- 
ible that  S.  presented  the  note  to 
the    administrators    within    seven 
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yoars  and  a  half  next  after  its  date, 
and  that  they  allowed  it  as  a  valid 
claim  against  the  estate  of  the  de- 
ceased.    WiUeoz  V.  SmUh,  816 

7.  ffM  also,  that  S.'s  claim  upon 
such  note  having  been  duly  rec- 
ognized and  allowed  by  the  admin- 
istrators as  a  valid  claim  against 
the  estate,  within  seven  and  a  half 
years  from  the  time  it  became  due, 
and  their  final  accounting  and  set- 
tlement having  been  made  within  six 
years  from  the  time  of  such  allow- 
ance, the  next  of  kin  could  not  re- 
quire its  rejection  by  the  surrogate  on 
the  plea  of  the  statute  fo  limitations. 
That  under  such  circumstances  nei- 
ther they,  nor  the  administrators, 
could  set  up  the  statute  against  the 
claim.  ib 

8.  An  action  brought  to  reach  real  es- 
tate which  a  testator  devised  to  the 
defendants,  and  to  have  the  same 
sold,  for  the  purpose  of  satisfying  a 
debt  which  the  testator  owed  to  the 
plaintiff,  is  an  action  in  reniy  for 
equitable  relief,  of  which  the  su- 
preme court  had  not  jurisdiction 
previous  to  tbe  code  -,  and  may 
therefore  be  commenced  at  any 
time  within  ten  years  after  tbe 
cause  of  action  accrued.  Wood  v. 
Wood,  866 

9.  The  provisions  of  the  code,  relative 
to  the  time  for  commencing  actions, 
do  not  apply  to  cases  where  the 
right  of  action  accrued  prior  to  the 
time  Uie  code  took  effect.  ib 

10.  Where,  upon  the  dissolution  of  a 
partnership  between  the  plaintiff* 
and  W.,  it  was  agreed  between  them 
that  the  plaintiff*  should  proceed  to 
collect  the  debte  due  to  the  firm, 
and  apply  the  same  to  the  payment 
of  the  debts  for  which  each  partner 
was  solely  liable,  and  also  aU  debts 
owing  by  the  firm;  and  if  there 
should  be  a  deficiency  of  debts  due 
to  the  firm  to  pay  the  debts  owing 
by  them,  each  partner  should  pay 
one  half  of  the  deficiency,  and  if 
there  should  remain  a  surplus  after 
making  such  payments,  that  the 
same  should  be  divided  between 
them ;  HM  that  the  plaintiff*  was 
entitled  to  a  reasonable  time  in 
which  to  collect  and  pay  the  debts ; 
that  two  years  and  thirty-eight  days 
was  not  an  unreasonable  time  for 


that  purpose;  and  that  until  after 
the  expiration  of  such  reasonable 
time,  the  one  half  of  a  deficiency 
owing  to  the  plaintiff*  from  W.,  un- 
der the  contract,  did  not  become 
due,  and  therefore  the  statute  of 
limitations  did  not  commence  ran- 
ning.  lb 


LUNATICS. 

1.  A  creditor  having  a  claim  against 
the  estate  of  a  lunatic,  which  is  un- 
der the  care  and  management  of  a 
committee,  must  apply  to  the  court, 
by  petition,  to  enforce  his  claim. 
He  will  not  be  allowed  to  commence 
a  suit  at  law  against  the  lunatic,  or 
his  estate,  without  the  express  di- 
rection or  sanction  of  this  court. 
W^iama  v.  EsUUe  of  Cameron,  172 

2.  And  even  where  there  appears  to  be 
a  right  of  action,  yet  if  no  particu- 
lar advantage  will  accrue  from  a 
suit,  the  preference  will  be  given  to 
a  reference  under  the  control  of  the 
court,  over  an  action  at  law.  %b 

8.  Thus,  where  a  lunatic  purchased 
property,  which  he  afterwards  pur- 
posely injured  and  destroyed,  before 
the  same  had  been  paid  for,  on  an 
application  by  the  vendors,  for  leave 
to  commence  an  action  against  the 
committee  of  the  lunatic  for  the  dam- 
age done  by  the  lunatic,  the  court  de- 
nied the  application,  and  referred  it 
to  a  referee  to  take  proof  as  to  the 
facts  and  circumstances,  and  to  re- 
port the  same  to  the  court,  with  his 
opinion  thereon.  ib 


M 


MANDAMUS. 

1.  Where  the  relator,  as  marshal  ap- 
pointed under  the  acts  of  March  12, 
and  April  6,  1866,  to  take  the  cen- 
sus of  Livingston  county,  presented 
to  the  board  of  supervisors  his  ac- 
count against  the  county  for  fifty- 
nine  days'  services  as  such  marshal, 
at  $2  per  day,  and  the  board  audit- 
ed and  allowed  the  same  for  forty 
days'  services  at  $2  per  day ;  HM 
that  it  was  the  duty  of  the  super- 
visors to  examine  and  decide  as  to 
the  number  of  days  the  marshal  was 
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actually  and  necaflsarfly  employed ; 
that  in  such  examination  and  de- 
ciaion  they  acted  judicially,  and  if 
they  committed  an  error  it  formed 
DO  ground  for  a  writ  of  mandamus. 
PtSpie  ex  rel.  Baldtein  v.  Board  of 
0up0rmsor§  of  lAvinggton  County  j 

118 

2.  To  warrant  the  granting  of  a  man- 
damus, the  applicant  must  have  a 
clear  legal  right.  People  v.  The 
Croton  Aqueduct  Boards  240 

8.  A  bidder  on  proposals  issued  by  the 
corporation  of  New  York,  for  esti- 
mates, acquires  no  legal  right  or 
cause  of  action,  to  enforce  which  a 
mandamus  will  be  issued,  until  the 
contract  has  been  made  with  him, 
and  approved  by  the  common  coun- 
cil, as  provided  by  section  494  of 
the  ordinance  of  1849.  ib 

4.  Where  the  Croton  Aqueduct  Board 
advertised  for  proposals  for  the  con- 
struction of  a  new  reservoir,  and  D. 
&,  Yf.  made  and  presented  an  esti- 
mate or  bid,  which  was  rejected  by 
the  board,  as  being  defective,  for 
want  of  a  proper  verification,  and 
the  contract  was  awarded  to  a 
higher  bidder;  Held  that  a  man- 
damus would  not  be  granted  in  be- 
half of  D.  &,  W.,  requiring  the  Cro- 
ton Aqueduct  Board  to  erUeriatn 
and  consider  their  bid,  and  there- 
upon to  award  the  contract  to  the 
lowest  bidder.  %b 

6.  ffeld  aJsOf  that  the  writ  could  not 
be  issued,  on  the  application  of 
other  bidders,  claiming  to  be  the 
lowest  bidders  who  had  complied 
with  the  ordinance,  directing  the 
board  to  award  the  contract  to  the 
applicants,  as  being  the  lowest  bid- 
ders. %b 


MARRIAGE. 

1.  By  the  common  law,  to  constitute  a 
valid  marriage,  no  ceremony,  or 
Bolenmization  by  minister,  priest  or 
magistrate,  is  necessary.  A  marri- 
age is  complete  when  there  is  a  full, 
flree  and  mutual  consent,  by  parties 
capable  of  contracting ;  even  when 
not  followed  by  cohabitation.  Cau- 
joae  T.  Ferrte,  177 

2.  The  common  law  preeumes  mar- 
riage ;  that  is,  it  presumes  every  man 


legithnate,  matil  Che  eontrary  ii» 
shown.  And  suspicions,  or  conjec- 
tures, or  rumors,  are  not  soiBcient 
to  rebut  this  presumption.  tb 

8.  The  common  law  will  also  infer  a 
contract  of  marriage,  fh>m  circimi- 
stances ;  but  not  where  the  impedi- 
ments of  pre-contract,  consaogiiin- 
ity,  affinity,  or  corporal  or  menal 
incapacity  exist.  ib 

4.  Although  these  principles  of  the 
common  law  originated  in  the  caiioD 
law,  which  at  one  time  prevailed 
throughout  Christendom,  yet  in 
many,  if  not  in  meet  of  the  natlomi 
of  the  continent  of  Curope,  a  formal 
solemnization  became  necessary,  to 
constitute  a  valid  marriage.  t& 

5.  In  a  country  where  the  law  reqmre» 
the  solemnization  of  a  marriage, 
according  to  settled  forms,  in  the 
absence  of  direct  proof  of  this  sol- 
emnization, it  may  be  inferred  from 
circumstances,  as  the  common  law 
allows  in  places  where  the  commcm 
law  prevails.  ib 

6.  This  rule  is  not  restricted  by  any 
consideration  of  the  place  where 
the  contract  was  made.  The  lex 
loci,  as  to  the  manner  in  which  the 
contract  should  be  made,  will  pre- 
vail ;  but  the  method  of  determining 
whether  the  lex  loci  was  complied 
with,  will  necessarily  be  regulated 
by  the  lex  fori. 

7.  What  evidence  is  sufficient,  in  our 
courts,  to  authorize  them  to  infer  a 
marriage  in  conformity  with  the 
French  law  existing  at  the  time 
when  the  marriage  is  alleged  to  have 
taken  place.  ib 

8.  Where  a  man  and  woman,  residing 
in  Prance,  publicly  avowed  their  in- 
tention to  marry,  and  in  consequence 
of  his  persisting  in  that  determina- 
tion the  man  was  compelled  to  leave 
his  father's  house,  and  the  woman 
her  situation  as  a  'lomestic  in  anoth- 
er family;  and  they  formally  pub- 
lished, as  the  law  directed,  their  in- 
tention to  be  married  at  a  specific 
time ;  which  was  followed  by  their 
living  tofrether  as  man  and  wife,  in 
a  household  of  their  own,  the  wo- 
man bearing  the  name  of  the  man, 
and  being  addressed  and  spoken  of 
as  his  wife,  by  him  and  their  neigh- 
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bon ;  by  the  birth  of  a  child,  and 
the  performance  of  the  rite  of  bap- 
tism in  the  presence  of  the  putative 
father  and  members  of  his  family  ; 
and  the  woman  repeatedly  declared 
that  she  had  been  married  to  the 
man,  and  that  she  was  tl\e  mother, 
and  he  the  father  of  the  child ;  it 
vas  kM  that  the  proof  was  suffi- 
cient, after  a  great  lapse  of  time,  to 
warrant  the  court  in  pronouncing  in 
favor  of  an  actual  and  sufficient  con- 
tract of  marriage  between  the  par- 
ties, previous  to  the  birth  of  the 
child,  and  of  the  child's  legitimacy. 
Mitchell,  P.  J,,  dissented.  tb 

9.  A  promise  of  marriage,  by  an  infant, 
is  not  binding,  and  an  action  for 
the  breach  thereof  cannot  be  main- 
tained.   HamQion  v.  Lomca^      615 


METROPOLITAN  POLICE  ACT. 

1.  The  act  of  April  16, 1857,  establish- 
ing a  metropolitan  police  district, 
provided  that  the  mode  of  trial  of 
policemen  and  their  removal  from 
office,  should  be  particularly  defined 
and  prescribed  by  the  rules  of  the 
board;  and  that  no  person  should 
be  removed  except  upon  written 
charges,  and  after  an  opportunity 
should  have  been  afforded  him  of 
being  heard  in  his  defense.  The 
boai^  adopted  rules,  pursuant  to  the 
act,  providing  that  charges  preferred 
must  be  in  writing,  sworn  to.  dtc., 
unless  made  by  a  member  of  the 
board,  or  superintendents  or  inspect- 
ors, and  that  the  accused  should 
have  two  days'  notice  to  examine 
the  charges  and  make  answer  to 
them,  af^r  which  a  trial  might  be 
had  at  any  meeting  of  the  board,  of 
which  the  accused  had  been  advised. 
Meid  that  where  charges  against  a 
policeman  were  preferred  by  an  in- 
dividual  who  was  not  a  commission- 
er or  a  superintendent  or  inspector, 
notice  of  the  charges,  and  of  the 
Ume  and  place  of  trial,  should  have 
been  given  to  the  accused  person- 
ally. And  that  upon  charges  not 
sworn  to.  and  in  the  absence  of  any 
proof  that  notice  was  given  to  the 
accused  to  call  and  examine  the 
charges,  and  upon  a  notice  of  trial 
not  served  personally,  but  left  at  the 
station  house,  no  time  or  place  of  trial 

.  being  specified  therein,  the  board 
had  no  power  or  authority  to  remove 


the  accused.    Piopley  ex  rd,  Ch/mb- 
ling  V.  Board  of  Police^  481 

2.  A  eeriiorari  to  review  the  proceed- 
ings of  the  board  of  police,  in  re- 
moving a  policeman,  is  the  appro- 
priate remedy  for  the  party  ag- 
grieved, fb 

3.  The  legislature,  by  the  metropolitan 
police  act  of  April  15, 1857,  intend- 
ed to  continue  the  then  existing  po- 
lice in  office,  by  virtue' of  their  ap- 
pointment under  the  act  of  April 
18,  1853;  and  such  policemen  be- 
came, by  the  mere  operation  of  the 
act  of  April,  1857,  members  of  the 
metropolitan  police.  People^  ex  rd. 
McCune  v.  Board  of  Police^        4Sn 

4.  And  where  a  policeman,  thus  con- 
tinued in  office  by  the  metropolitan 
police  act,  although  he  refused  to 
act  under  the  new  board  of  police, 
deeming  the  act  of  April,  1857,  un- 
constfbntional ;  and  was  unwilling 
and  refused  to  act  under  it  "  until 
the  courts  should  declare  it  consti- 
tutional/' yet  he  continued  to  obey 
all  general  orders  of  the  commission- 
ers under  the  act  of  1853,  and,  to- 
gether with  others  acting  with  him, 
constituted  the  only  police  force  of 
the  14th  ward  or  precinct  up  to  the 
1st  of  July,  1857  ;  Held  that  this 
conduct  did  not  amount  to  a  resig- 
naiion  of  his  office,  but  that  he  con- 
tinued to  be  a  member  of  the  me- 
tropolitan police  force.  ib 

5.  Edd  aisOi  that  even  if  these  acts  of 
contumacy  and  refusal  to  act  under 
the  new  organization  were  in  them- 
selves sufficient  to  constitute  an  in- 
tention to  resign,  the  fact  that  the 
board  of  police,  after  the  commis- 
sion of  such  acts  by  the  policeman, 
had  recognized  him  as  a  member  of 
the  force,  by  instituting  proceedings 
to  have  him  dismissed  for  disobedi- 
ence of  orders,  dE«.,  and  by  adopting 
a  resolution,  on  the  9th  of  October, 
1857,  declaring  that  such  of  the  old 
force  as  had  not  been  dismissed  in 
conformity  to  law,  were  members  of 
the  metropolitan  police,  entitled  to 
do  duty,  and  to  be  paid  as  such,  was 
proof  that  the  resignation  was  never 
accepted  by  the  board.  4b 

6.  Where,  on  the  23d  of  June,  1857, 
charges  were  preferred  against  the 
relator,  a  member  of  the  metrf]p(^ 
tan  police,  for  disobedience  of  oraers, 
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and  after  prooeedrngs  were  had 
thereon  which  were  not  in  conform- 
ity with  the  7th  section  of  the  met- 
ropolitan police  act,  the  board  of 
police,  on  the  26th  of  the  same 
month,  without  any  formal  notice  to 
the  relator,  proceeded  to  dismiss  and 
remove  him  from  his  office,  and  on 
the  same  day  caused  a  notice  of 
such  dismissal  and  removal  to  be 
sent  to  the  relator,  which  was  never 
received  by  him ;  Held  that  the  re- 
lator was  not  legally  dismissed  from 
his  office ;  and  that  the  prcceedings 
bad,  for  his  removal,  constituted  no 
obstacle  to  the  relief  sought,  by 
mandamus  directing  the  board  to 
restore  him  to  pay  and  duty.         t& 


MORTGAGE. 

1.  In  February,  1847,  G.  applied  to  W. 
for  a  loan  of  $8000  upon  a  bond  and 
mortgage  on  his  farm.  W.,  as  the 
agent  of  V.  who  had  sent  money  to 
him  for  investment,  agreed  to  make 
the  loan.  There  was,  at  the  time,  a 
mortgage  upon  the  farm,  given  by 
P.,  a  former  owner,  to  H.  8.  P.,  for 
$2200.  G.  then  gave  his  bond  and 
mortgage  to  V.  to  secure  the  pay- 
ment of  the  sum  of  $8000,  which  he 
received  from  W.  less  the  amount  of 
H.  8.  P.'s  mortgage,  which  sum  W. 
retained  in  his  hands  to  pay  the  lat- 
ter mortgage.  The,  money  secured 
by  the  mortgage  from  P.  to  H.  8.  P. 
was  not  then  due,  and  H.  8.  P.  refus- 
ed to  receive  the  same  before  it  was 
due.  W.  paid  H.  8.  P.  the  interest 
on  his  mortgage,  from  time  to  time, 
until  the  2d  of  July,  1849,  when  he 
paid  him  the  balance  of  principal 
and  interest,  with  money  belonging 
to  M.  in  his  hands  to  be  invested  for 
her.  H.  8.  P.  then,  at  the  request 
of  W.,  executed  an  assignment  of  the 
mortgage  in  blank,  W.  saying  he 
wanted  the  mortgage,  to  raise  the 
money  again  temporarily,  and  did 
not  know  from  whom  he  should  get 
the  money.  He  afterwards  filled  up 
the  blank  with  the  name  of  M.  as 

*  the  assignee.  W.  died  in  1861, 
without  having  applied  the  money 
of  v.,  retained  by  him  for  that  pur- 
pose out  of  the  loan  made  to  G.,  to 
the  payment  of  the  P.  mortgage. 
He  had,  from  time  to  time,  remitted 
to  V.  the  interest  on  the  whole 
amount  of  G.  's  mortgage.  V.  had  no 
actual  notice  or  knowledge  of  the 


existence  of  the  P.  mortgage,  or  of 
the  facts  relative  to  its  alleged  pay- 
ment by  W.    An  indorsement  was 
made  upon  the  bond  of  P.,  by  W., 
stating  that  the  bond  was  not  to  be 
enfor(^  against  P.,  but  resort  was 
only  to  be  had  to  the  mortgage.    In 
November,  1850,  G.  and  wife  con- 
veyed to  the  plaintiff  a  portion  of  the 
mortgaged    premises.     In    March, 
1852,  M.  having  commenced  a  fore- 
closure of  the  P.  mortgage  so  as- 
signed to  her.  by  advertisement  un- 
der the  statute,  the  plaintiff  brought 
this  action  to  restrain  a  sale  of  the 
premises  under  the  advertisement. 
Held  1.  That  M.  had  a  right  to  pur- 
chase the  P.  mortgage  from  H.  S.  P., 
and  to  take  an  assignment  thereof 
for  her  own  benefit,  as  an  invest- 
ment of  her  money,  or  otherwise,  and 
to  employ  W.  as  her  agent  for  tliat 
purpose ;  and  this,  although  it  was 
the  duty  of  W.,  which  he  owed  to  V, 
and  G.  to  pay  off  and  discharge  that 
mortgage,  instead  of  keeping  it  on 
foot  and  causing  it  to  be  assigned. 
2.  That  M.  was  not  chargeable  with 
notice  of  the  transactions  between 
W.,  V.  and  G.,  for  the  reason  thai 
those  transactions  were  not  connect- 
ed with  the  subject  matter  of  W.'s 
agency  for  her.    8.  That  the  legal 
effect  of  the  transactions  between  W. 
and  H.  8.  P.  was  not  a  payment  and 
satisfaction  ofthe  P.  mortgage.  Thai 
W.  was  then  acting  as  the  agent  of 
M.  and  paid  the  money  out  of  her 
frmds,  which  he  had  no  right  to  use 
for  any  other  purpose  than  an  invest- 
ment for  her ;  and  that  the  olject  of 
his  agency  in  her  behalf  would  be 
defeated  by  regarding  the  payment 
in  the  light  of  a  satisfaction  of  the 
mortgage.    4.  That  the  indorsement 
made  by  W.  upon  the  bond  of  P.  was 
no  evidence  of  the  payment  of  either 
Uie  bond  or  mortgage,  but  was,  at 
most,  only  a  release  of  the  personal 
liability  of  P.    6.  That  the  assign- 
ment of  the  P.  mortgage  to  M.  was 
valid  and  effectual,  and  the  mort- 
gage was  a  lien  upon  the  premises 
for  the  Aill  amount  secured  thereby, 
deducting  the  payments  made  there- 
on.   6.  That  the  plaintiff,  as  the 
owner  of  a  portion  of  the  mortgaged 
premises,  was  entitled  to  be  relieved 
as  against  the  mortgage  given  by  O. 
to  v.,  to  the  amount  due  on  the  P. 
mortgage.    That  the  agreement  of 
W.  to  pay  off  the  P.  mortgage.  iDd 
the  retention  of  the  money  of  T.  Vy 


him  for  that  parpose,  hoond  V.  to 
see  that  mortgage  discharged  before 
the  mortgage  given  by  Q.  should  be- 
come valid  for  the  full  amount  of 
$3000.  And  that  this  agreement 
being  a  part  of  the  contract  of  loan, 
v.  was  bound  to  fulfill  it,  and  must 
be  held  responsible,  as  between  him 
and  G.  and  the  plaintiff,  for  the  fidel- 
ity of  his  agent.  Qraee$  v.  Mum- 
fvrd,  94 

2.  Where  a  deed  of  conveyance  was 
given  by  a  father  to  his  son,  and  a 
bond  and  mortgage  executed  by  the 
latter  for  the  purchase  money,  for 
the  purpose  of  hindering,  delaying 
and  defrauding  creditors,  which 
bond  and  mortgage  were  subse- 
quently sold  and  transferred  to  the 
plaintiff,  who  took  the  same  with 
notice  of  the  IVaudulent  object  and 
purpose  for  which  they  were  given, 
a  was  held  that  for  all  purposes  of 
enforcing  such  bond  and  mortgage, 
or  claiming  any  protection  under 
them,  the  plaintiff  stood  in  no  better 
situation  than  the  parties  to  the 
original  fraudulent  transaction.  And 
that  the  law  would  lend  him  no  aid 
whatever,  in  preserving  his  lien 
upon  the  premises,  or  in  making  the 
fraudulent  securities  available  in 
any  respect.  Chaumberlainv,  Barnes, 

160 

8.  Where  the  plaintiff  took  a  mort- 
gage from  B.,  with  full  notice  of  a 
prior  mortgage  upon  the  same  prem- 
ises, which  had  been  assigned  to, 
and  was  then  held  by,  C,  and  with 
knowledge  that  B.,  notwithstanding 
such  asAignment,  and  without  the 
authority  and  sanction  of  C.  as  as- 
signee, had  executed  a  discharge  of 
such  prior  mortgage ;  Held  that  the 
plaintiff,  being  a  mere  voluntary 
purchaser  or  mortgagee,  did  not  oc- 
cupy the  position  of  a  general  cred- 
itor of  B.,  and  therefore  was  in  no 
better  situation  to  attack  C.'s  mort- 
gage than  was  B.  himself;  that  he 
stood,  in  this  respect,  in  the  shoes 
of  B.,  and  must  receive  the  same 
measure  of  Justice  which  would 
have  been  meted  out  to  B.  had  he 
undertaken,  by  action,  to  legalize 
the  fraudulent  discharge  and  to  de- 
stroy or  impair  the  apparent  lien  of 
C.'s  mortgage.  Morgan  r.  Cham- 
berUUtif  163 

4.  Also  hMt  that  npon  the  principle 
of  refusing  iaid  to  either  of  the  par- 
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ties  to  a  fraudulent  transaction,  the 
plaintiff  was  not  entitled  to  a  decree 
declaring  his  mortgage  to  be  the 
first  lien,  and  the  discharge  of  the 
prior  mortgage  to  be  legal.  ib 

6.  It  is  no  objection  to  the  regularity 
of  the  proceedings  in  a  foreclosure 
suit,  that  the  place  of  trial  was  in  a 
county  other  than  that  in  which  the 
mortgaged  premises  are  situated ; 
where  there  has  been  no  motion  or 
demand  made  to  change  the  place 
first  selected,  and  a  consent  to  the 
change,  or  an  order  of  the  court  to 
that  effect.    Marsh  v.  Lowry,     197 


6.  In  such  a  case,  after  Judgment,  and 
a  sale  of  part  of  the  property,  a 
purchaser  cannot  raise  the  objection 
that  the  action  was  not  tried  in  the 
county  where  the  mortgaged  prem- 
ises are  situated.  ib 

7.  A  certified  copy  of  the  registry  of  a 
mortgage,  which  mortgage  was  reg- 
istered in  pursuance  of  the  colonial 
act  of  December  12,  1778,  is  not 
evidence  of  the  execution  of  the 
mortgage  by  the  mortgagor.  Mun^ 
TO  V.  MercharUy  888 

8.  A  mortgagee  being  in  possession  of 
the  mortgaged  premises,  after  a  for- 
feiture, is  entitled  to  retain  his  pos- 
session, as  against  the  mortgagor 
and  those  claiming  under  him,  until 
his  debt  is  paid.  ib 

9.  And  where  there  is  a  possession 
after  the  forfeiture,  a  sufiScient 
length  of  time  to  bar  an  entry,  such 
possession,  it  seems,  will  be  pre- 
sumed to  have  been  under  legal  pro- 
ceedings, or  with  the  assent  of  the 
mortgagor.  t& 

10.  A  court  of  equity  will  reftise  its 
aid  where  plaintiffs  seek  its  interpo- 
sition to  enforce  a  remedy,  under 
circumstances  which  it  considers 
unconscionable.  It  will  afford  pro- 
tection to  a  mortgagor,  against  op- 
pressive and  unreasonable  conduct 
on  the  part  of  the  mortgagees. 
Broderiek  Y.Smith,  689 

11.  Thus  where  a  bond  and  mortgage, 
given  for  the  purchase  money  of 
land,  dated  June  27th,  1866,  and 
payable  on  the  27th  of  June,  1860, 
with  interest  half  yearly,  coutained 
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a  proTiBion  that  should  any  defanit 
be  made  in  the  payment  of   the 
interest  when  due,  and   the  same 
should  remain  unpaid  for  twenty 
days,  that  tlien  the  principal  sum 
should,  at  the  option  of  the  mort- 
gagees, become  payable  immediate- 
ly ;    the    mortgagor,  at   tlie    time 
of  executing  the  mortgage,  receiv- 
ing from  the  mortgagees  a  written 
agreement  that  they  would,  within 
ninety  days,  cause  a  judgment  which 
was  a  lien  on  the  premises  to  be 
canceled,  Slc.\  and  the  same  wcu 
canceled,  on  the  31st  of  December, 
1855.   but  no  notice    thereof  was 
given  to  the  mortgagor,  and  the  latr 
ter,  under  the  impression  that  the 
Judgment  was  still  a  lien  upon  the 
premises,  omitted  to  pay  the  half 
year's  interest  which  was  due  on 
the  27th  of  December,  1865 ;   and 
the  twenty  days  mentioned  in  the 
bond  having  expired,  without  the 
interest  being  paid,  or  demanded, 
the  mortgagor  was,  on  the  24th  of 
January,    1856,    required    by    the 
mortgagees  to  pay  the  principal  and 
interest  on  his  bond  and  mortgage, 
they  claiming  the  whole  to  be  due ; 
and  the  mortgagees,  after  refusing 
to  accept  a  tender  of  the  interest 
due,  with    interest    thereon,   com- 
menced a  suit  to  foreclose  the  mort- 
gage ;  Held  that  tlie  conduct  of  the 
mortgagees  in  attempting  to  enforce 
the  forfeiture,  instead  of  apprising 
the  mortgagor  of  the  discharge  of 
the  judgment,  and  in  due  time,  be- 
fore the  expiration  of  the  twenty 
days,  claiming  the  payment  of  the 
interest,  was  unreasonable  and  op- 
pressive, and  their  complaint  was 
dismissed.     Suthbblaiid,    J.,  dis- 
sented, ib 


MUNICIPAL  CORPORATIONS. 

1.  Where  a  municipal  corporation,  by 
virtuo  of  the  power  conferred  by  its 
charter,  attempts  to  exercise  the 
right  of  eminent  domain,  not  by 
taking  private  property  for  public 
use,  but  by  repairing,  improving  and 
fitting  for  a  safer  and  more  conven- 
ient public  use  that  which  has  al- 
ready been  taken,  the  power  to  do 
the  act — in  the  absence  of  any  limi- 
tation placed  thereon  by  the  sover- 
eign authority — necessarily  includes 
the  right  of  determining  upon  the 
plan  and  mode  of  doing  it  No  ac- 
tioui  thorafore,  will  lie  to  restrain 


the  corporation  from  doing  the  work 
upon  the  plan  adopted  by  it  Jgfy 
v.  City  of  Rochester,         '  18S 

2.  Thus  where,  in  an  action  against 
the  city  of  Rochester,  it  appeared 
from  the  complaint  that  the  corpo- 
ration was  proceeding  to    rebuild 
upon  a  specified  plan  a  bridge  across 
the  Genesee  river,  upon  the  same 
site  on  which  a  bridge*  had  been 
maintained  and  used,  as  a  public 
thoroughfare  for  a  number  of  yean, 
and  the  ground  of  the  action  was 
that  the  bridge,  if  constructed  upon 
such  plan  would,  when  completed, 
cause  an  addition  to  the  \xLck  water, 
upon  the  plaintiffs'  mills,  in  periods 
of  high  water,  and  occasion  a  de- 
tention of  their  mills  longer  than 
would  otherwise  occur  from  that 
cause,  and  thus  produce  injury  and 
damage  to  the  plaintifBi,  for  an  in- 
definite period ;  and  that  another 
plan  might  be  adopted  and  earned 
out,  with  less  prejudice  to  the  inter- 
ests of  the  plaintifis ;  the  right  of 
the  public  to  a  passage  over  the 
river  by  means  of  a  bridge,  and  the 
right  of  the  city,  in  its  corporate 
character,  to  construct  a  bridge  at 
that  point,  not  being  questioned; 
and  there  being  no  pretense  that  the 
plan  adopted  was  not  in  every  re- 
spect suitable  and  proper  for  the 
bridge,  so  far  as  related  to  the  pub- 
lic interests  and  convenience ;  Held 
that  this  was  not  a  case  in  which 
the  law  gave  a  right  of  action  to  the 
plaintiff^.  tft 

8.  The  authority  which  the  corpora- 
tion attempts  to  exercise,  in  such  a 
case,  is  of  a  public  nature,  and  for 
the  interests,  necessities  and  con- 
venience of  the  public ;  and  being 
lawful  in  its  character,  all  private 
rights  and  interests  are  to  a  certain 
extent,  subordinate  to  it  The  in- 
Jury,  if  any,  resulting  to  individual 
rights,  fVom  such  acts,  is  dammim 
absque^  injuria,  for  which  no  action 
lies.  ib 

N 

NEGLIGSNCE. 
See  Pbiscipaj.  aztd  Aesn,  1. 

NEW  YORK,  (CITY  OF.) 

1.  Under  section  501  of  the  ordinanoe 
of  1&49,  organizing  the  departmenti 
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of  tbe  coi^TBtion  of  the  cHy  of  New 
York,  which  provides  that  no  bid  or 
estimate  for  a  corporation  contract 
shall  be  rejected  for  any  error  of 
form,  provided  the  persons  making 
it  shall  correct  the  same,  and  make 
it  in  conformity  with  the  ordinance, 
within  twenty-foor  hours  after  no- 
tice of  snch  defect,  the  notice  of 
any  defSsct  need  not  be  in  writing. 
Peoplct  ex  rel.  Dinemore  ▼.  Craion 
Aqueduct  Boards  240 

2.  Under  section  497  of  that  ordinance, 
which  requires  the  estimate  to  con- 
tain certain  statements,  and  that  it 
shall  be  verified  by  the  oath  of  the 
party  making  the  same,  if  an  esti- 
m8A«  is  made  by  a  partnership,  the 
oath  of  eiuk  partner  is  necessary.  £b 

8.  A  bidder  on  proposals  issued  by  the 
city  corporation  for  estimates,  ac- 
quires no  legal  right  or  cause  of 
action,  to  enforce  which  a  manda- 
mus will  be  issued,  until  the  contract 
has  been  made  with  him,  and  ap- 
proved by  the  common  council,  as 
provided  by  section  494  of  the  or- 
dinance of  1849.  ib 

4.  As  a  general  rule,  none  but  the  par- 
ties to  an  action  will  be  allowed  to 
meddle  with  its  management,  or 
will  be  recognized  as  having  any 
standing  in  court  in  relation  to  it. 
Laufber  v.  Mayor  ^c,  of  New  York, 

262 

5.  But  the  comptroller  of  the  city  of 
New  York,  being  a  tax-payer  and  an 
oflScer  of  the  corporation,  having 
charge  of  its  financial  concerns, 
may  move  to  have  a  judgment,  al- 
leged to  have  been  recovered 
against  the  city  through  collusion 
with,  and  by  consent  of,  the  city 
ofllcials,  set  aside  and  vacated. 
Pbabodt,  J.,  dissented.  %h 

6.  All  the  provisions  of  the  act  to 
amend  the  charter  of  the  city  of 
New  York,  passed  April  14,  1867, 
(except  those  made  specifically  ap- 
plicable to  the  succeeding  common 
council,)  were  in  force  on  the  Ist 
of  May,  1867,  and  applicable  to  all 

•  city  officers  then  in  office.  And  am- 
ple provision  being  made  by  that 
act  for  ^e  appointment  of  heads 
of  departments,  by  the  mayor 
and  board  of  aldermen,  the  act 
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of  February  8,  1849,  "  to  provide 
for  filling  vacancies  in  office,"  which 
authorizes  the  governor  to  fill  v^ 
cancies  in  office  where  no  provieion 
is  made  by  law  for  filing  the  same, 
is  inapplicable  to  the  case  of  a  va- 
cancy occurring  in  the  office  of  one 
of  the  heads  of  departments,  since 
the  amended  charter  took  efiTect. 
People  V.  ConoveTj  616 

7.  Accordingly,  where  a  vacancy  oc- 
curred in  liie  office  of  street  com- 
missioner, by  the  death  of  the  in- 
cumbent, on  the  9th  of  June,  1867 ; 
Held  that  the  mayor  and  board  of 
aldermen  had  full  power  and  au- 
thority to  fill  the  said  vacancy; 
and  they  having  exercised  that  au- 
thority, by  the  appointment  of  D., 
as  street  commissioner,  it  was  /ur- 
ther  hdd  that  the  latter  was  legally 
appointed,  and  was  entitled  to  hold 
the  said  office  as  against  €.,  who  had 
been  appointed  to  fill  the  vacancy, 
by  the  governor.  t& 

8.  Under  the  act  of  February  8, 1849, 
the  governor  is  authorized  to  ap- 
point only  when  a  vacancy  happens 
in  an  office  which  can  be  filled  at 
an  annual  election.  ib 

See  Mavdamub. 
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OFFICE. 

1.  In  order  to  constitute  a  resignation 
of  an  office,  if  there  is  no  formal 
resignation,  there  must  be  some 
conduct  on  the  part  of  the  incum- 
bent which  is  actually  inconsistent 
with  the  retention  of  the  office,  and 
a  formal  acceptance  of  the  resigna- 
tion, or  the  apiK>intment  of  another 
in  his  place,  by  the  proper  author- 
ity. People  ex  reZ.  MeOune  v.  Board 
ofPciiee,  487 

2.  A  person  resigning  an  office,  and 
manifesting  the  resignation  by  an 
unequivocal  act,  may  retract  or 
withdraw  it,  before  the  same  is  ac- 
cepted, or  any  act  is  done  to  fill  the 
place  thus  made  vacant.  ib 

See  New  Yosk,  (Citt  op,)  6,  7, 8. 
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PARTIES. 
See  Appbal, 

JUDOM JSMT,  2>  8. 


PARTITION. 

1.  A  party  claiming  lands  under  a  par- 
tition made  in  porsoauce  of  the  co- 
lonial act  passed  January  8,  1762, 
must  prov<>»  the  regular  appointment 
of  the  three  commissioners  specified 
therein.    Munro  y.  Merchant,     883 

2.  A  recital,  in  a  book  containing 
a  record  of  the  proceedings  of 
commissioners  in  making  partition, 
which  states  that  C.  Y.,  J.  G.  and 
T.  P.  were  appointed  commissioners 
by  virtue  of  the  act  of  January  8, 
1762,  "  by  a  writing  of  the  purport 
directed  in  and  by  the  said  act,  and 
subscribed  by  W.  S.  jun.,  B.  K.  and 
P.  R.,  styling  ihemsehee,  in  the  same, 
three  of  the  proprietors  idf  the  said 
tract  of  land,  and  which  has  been, 
according  to  the  directions  of  the 
said  act,  published,"  &c.  is  not  legal 
proof  of  the  appointment  of  the 
commissioners.  ib 

8.  Such  a  recital,  were  there  no  other 
objection  to  it,  would  be  defective 
for  not  showing  that  the  person? 
making  the  appointment  were  in 
fact  "  proprietors  "  of  the  land  to  be 
partitioned,  or  that  the  commission- 
ers had  any  evidence  that  they  were 
such.  ib 

4.  The  appointment  of  the  commis- 
sioners, in  the  manner  specified  in 
the  7th  section  of  the  act,  is  requi- 
site in  order  to  confer  any  power 
upon  them,  or  give  them  any  legal 
existence.  Their  appointment  is 
therefore  a  vital  jurisdictional  fact, 
a  recital  of  which  by  the  persons 
appointed  would  not  be  evidence, 
unless  it  was  expressly  nuide  bo  by 
the  act  providing  for  it.  ib 

6.  The  11th  section  of  the  act  of  Jan- 
uary 8, 1762,  which  made  ^'  the  bal- 
loting and  all  the  proceedings "  in 
partition,  when  entered  in  the  books 
required,  good  evidence  of  the  par- 
tition, did  not  make  the  recital  of 
the  appointment  of  the  commission- 
ers good  evidence.  ib 


6.  Any  error  fn  stating  the  intereite 
and  shares  of  the  parties,  in  a  parti- 
tion suit,  or  any  omission  to  state 
what,  on  motion,  the  plaintiff  might 
have  been  compelled  to  insert  by 
way  of  amendment,  is  not  an  irreg;ii- 
larity  which  can  affect  the  UtJe, 
where  the  persons  interested  therein 
are  all  parties  to  the  action,  and  are 
therefore  concluded  by  the  decree. 
NMe  V.  Cromwea,  475 

7.  A  purchaser  will  not  be  discharged 
bffcause  of  the  plaintiff's  omission  to 
allege,  in  his  complaint,  that  there 
are  no  other  parties  in  interest,  or 
incumbrancers,  than  those  joined  ; 
nor  on  account  of  the  referee*8  omis- 
sion to  annex  to  his  report  the 
searches  for  incumbrances.  ib 

8.  Where  a  testator  devised  an  undi- 
vided interest  in  real  estate  to  a  hus- 
band, in  trust  for  his  wife,  durinf^ 
her  life,  and  at  her  death  to  her 
heirs,  subject  to  a  life  estate  in  the 
husband,  if  he  survived  her;  Hdd 
tliat,  on  a  partition,  the  proceeds  of 
the  interest  so  devised  should  be 
brought  into  court  and  invested,  the 
income  to  be  paid  U)  the  wife  during 
her  life,  and  to  her  husband  after 
her  death,  if  he  survived  her,  and 
after  his  death,  such  proceeds  to  go 
to  her  heirs.  ib 

9.  And  the  husband  and  wife  bein^ 
plaintiff  in  the  partition  suit,  and 
having  taken  judgment  that  their 
share  of  the  proceedb  should  be  paid 
over  to  them,  instead  of  being  so 
brought  into  court ;  Hdd  that  this 
was  an  irregularity  for  which  the 
purchaser  was  entitled  to  be  dis- 
charged, unless  the  judgment  shookl 
be  amended.  ib 


PARi'NERSHIP. 

1.  Where  a  partnership  between  at- 
torneys is  dissolved  after  they  have 
commenced  a  suit  to  foreclose  a 
mortgage,  and  a  new  partnership  is 
formed,  consisting  of  one  of  the 
members  of  the  old  firm,  and  a  new 
member,  and  the  Itftter  goes  out  of 
the  firm  and  transfen  his  interest  in 
the  costs,  before  the  money  is  coK 
lected  in  the  foreclosure  suit,  the 
member  thus  retiring  is  not  liable 
for  the  default  of  his  former  partner 
in  not  paying  over  the  money  subfle- 
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qnently  received  by  him.    AyravU 
Y.  Ckamberlin,  '  88 

2.  W.  &  T.,  who  were  partners  in  the 
practice  of  the  law,  were  employed 
by  the  plaintiff  as  his  attorneys,  to 
collect  a  bond  and  mortga^^e  given 
by  £.,  and  they  commenced  a  suit 
for  that  purpose.  Daring  its  pro- 
gress, the  partnerahip  was  dissolved, 
and  C.  6l  W.  formed  a  new  partner- 
ship as  the  saccessors  of  W.  ft*  Y., 
and  continued  the  same  for  several 
years,  when  it  was  dissolved  and  C. 
retired  therefrom,  W.  continuing  to 
practice  as  an  attorney,  in  connec- 
tion with  K.  Nearly  a  year  after 
this  dissolution,  the  money  due  upon 
the  E.  mortgage  was  collected  and 
paid  over  to  W.  as  the  plaintiff's  at- 
torney on  record.  Held  that  the 
money  having  been  collected  long 
after  the  partnership  between  C.  & 
W.  had  been  dissolved,  and  the 
interest  of  G.  therein  had  ceased, 
and  there  being  no  evidence  of  any 
new  retainer,  or  any  agreement  to 
substitute  C.  &  W.  for  the  original 
attorneys,  the  relation  of  attorney 
and  client  was  not  subisisting  in  re- 
spect to  that  action,  as  between  the 
plaintiff  and  C.  when  the  money  was 
paid  to  W. ;  and  that  therefore  a 
joint  action  would  not  lie  against 
€.  &  W.  to  recover  the  money  so  col- 
lected, ib 

8.  Held  also,  that  befbre  C.  could  be 
made  liable,  under  such  circum- 
stances, for  the  default  of  W.,  it 
must  be  affirmatively  shown  that 
the  new  firm  of  G.  &,  W.  was  in  fact, 
by  some  agreement  or  understand- 
ing to  which  the  plaintiff  was  a 
party,  substituted  for  tbe  old  firm  of 
W.  i  T.  in  the  foreclosure  suit.    i% 

4.  The  admissions  of  one  member  of  a 
firm  are  not  evidence  to  show  that 
the  other  persons  sought  to  be  made 
liable  are  also  partners.  They  are 
only  evidence  against  the  party  mak- 
ing them.    Kirby  v.  ffewUt,       607 

6.  The  plaintiff^  sold  goods  to  H.,  and 
charged  them  to  bim,  and  after- 
wards took  his  note  in  payment  of 
the  account.  They  then  sought  to 
charge  the  defendant,  as  being  a 
partner  of  H.,  and  relied  upon  the 
fact  that  there  had  been  a  partner- 
ship between  them,  under  the  firm 
name  of  H.  &  Go.,  and  that  no  notice 
of  the  dissolatioQ  had  been  given  to 


the  plaintiflb,  and  upon  the  declara- 
tions of  H.  that  the  defendant  was 
still  interested  with  him  in  the  busi- 
ness, and  that  the  name  had  been 
changed  for  the  purpose  of  collect- 
ing the  debts,  ff^d,  that  this  was 
not  sufficient  to  establish  a  liability 
of  the  defendant  as  a  partner  when 
tbe  debt  was  contracted.  ib 

6.  ffeld  alto,  that  after  the  partnership 
had  been  dissolved,  no  liability  could 
be  created  upon  its  credit,  unless  the 
name  of  the  firm  was  used  in  making 
the  purchases.  A 

7.  Dealers  who,  after  a  dissolution, 
but  without  notice  thereof,  trust  the 
firm,  are  protected;  but  where  the 
name  of  the  firm  is  altered,  credit- 
ors cannot  bold  the  members  of  a 
different  firm  liable  because  they 
have  not  been  notified  of  such  disso- 
lution. %b 


PLEADINQ. 

1.  An  agreement  to  enter  into  a  con- 
tract is  fulfilled  when  the  contract 
has  been  entered  into  by  the  par- 
ties, pursuant  to  the  terms  of  the 
agreement.  And  if  the  complaint, 
in  an  action  upon  the  original  agree- 
ment, avers  that  the  second  contract 
was  executed  "  in  lieu"  of  the  first, 
but  fails  to  show  that  any  important 
rights  bad  intervened  between  the 
making  of  tbe  two  contracts,  mak- 
ing it  necessary  to  sue  upon  the 
first,  ail  the  allegations  respecting 
the  original  agreement  will  be  strick- 
en out  of  the  complaint,  on  motion, 
as  being  irrelevant  and  redundant 
Chesbrough  v.  New  York  and  Bru 
RaH  Road  Company  f  9 

2.  A  complaint  alleging  that  the  plaint- 
iff, at  the  defendants'  request,  ren- 
dered to  them  other  services,  as 
agent,  for  which  he  is  entitled  to 
have  a  fair  reward,  fifty  dollars; 
also  for  work,  labor  and  services 
done,  and  materials  ftimlshed  by 
the  plaintiff  for  the  defendants,  is 
insufficient,  as  being  indefinite  and 
uncertain.  A 

8.  The  oljection  to  a  complaint,  on 
this  ground,  must  be  taken,  not  by 
demurrer,  but  by  motion  to  strike 
out,  or  that  the  complaint  be  mado 
more  certain  and  definite.  A 
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W)WBR. 
8§9  Wiu.,  6, 18. 

PRACTICE. 

1.  Ad  applicatioQ  for  a  commiision  to 
take  testimoDy  is  a  motion^  aa  de- 
fined in  8ec.  401  of  the  code,  and 
must  be  made  within  the  district  in 
which  the  action  is  triable,  or  in  a 
county  adjoining  that  in  which  it  is 
triable.    Erurin  v.  Voorhees,       127 

2.  Accordingly,  where  the  place  of 
trial  was  the  county  of  Steuben^  and 
a  commission  was  Issued,  and  the 
interrogatories  settled  and  allowed, 
by  the  county  Judjsce  of  Onondaga 
county,  upon  notice :  Held  that  the 
county  Judge  had  no  power  to  hear 
the  application  and  allow  the  com- 
mission, and  that  the  deposition 
taken  under  such  commission  was 
properly  rejected.  %b 

8.  A  county  judge  has  no  power  or 
authority  to  settle  and  allow  inter- 
rogatories, to  be  annexed  to  a  com- 
mission, in  an  action  pending  in  the 
supreme  court.  ib 

4.  Where  a  defendant  by  his  answer 
admits  a  part  of  the  plaintiff's  claim 
to  be  just,  the  court  may  on  motion, 
under  sub.  5  of  sec.  244  of  the  code 
as  amended  in  1857,  direct  judg- 
ment to  be  given  for  the  plaintiff  for 
the  amount  of  the  claim  admitted 
to  be  just,  without  projudice  to  his 
right  to  proceed  in  the  suit,  for  the 
balance  claimed  by  him.  Duncan 
T.  Ain$lx€,  199 

6.  Objections  on  the  ground  of  irreg- 
ularities in  practice,  if  intended  to 
be  urged,  must  be  brought  to  the 
notice  of  the  adverse  party,  to  the 
end  that  he  may  have  an  opportu- 
nity to  answer  the  same.  Harder 
▼.  Harder,  409 

6.  In  disposing  of  a  motion  to  set  aside 
an  inquisition  taken  in  a  case  of 
waste,  the  court  will  not  consider  the 
objections,  taken  on  the  argument, 
tlmt  a  writ  of  inquiry  is  not  a  proper 
remedy  in  a  case  of  that  kind,  and 
that  the  writ  issued  was  not  in  prop- 
er form ;  where  those  objections  were 
not  taken  in  the  moving  papers.    %b 

7.  Where  a  referee,  upon  the  facts 
proved  before  him,  finds  the  law  to 


be  ihat  the  defendant  is  liabla ;  Uf 
which  finding  no  exception  is  taken, 
the  defendant  cannot,  upon  appeal, 
insist  that  be  is  not  liable,  upon  the 
facts  appearing  before  the  referee* 
Cheiibrough  v.  Agate,  60S 

8.  A  case  must  be  prepared,  and  set- 
tled by  the  referee,  containing  the 
exceptions  taken  during  the  trial,  or 
afterwards ;  and  if  questions  of  law 
are  not  incorporate  therein,  tliey 
cannot  be  reviewed  on  appeaL       A 

9,  The  court,  at  ^neral  term,  on  re- 
versing a  judgment  rendered  oo 
the  verdict  of  a  jury,  or  on  the  trial 
by  the  court  or  a  referee,  cannoi 
render  a  judgment  in  favor  of  the 
appellant.  It  should  order  a  new 
trial.  Meyer  v.  Oiiy  ofLouiniOe,  609 


PRINCIPAL  AND  AQENT. 

1.  Where  a  servant  of  a  telegraph 
company,  in  consequence  of  a  de- 
fect in  a  telegraph  pole,  is  injured 
by  a  fall  therefrom  while  engaged 
in  the  duties  of  his  employment, 
upon  the  pole,  the  company  is 
liable  for  damages,  upon  a  com- 
plaint alleging  negligence  and  un- 
skillfulness  in  the  defendants  in 
providing  and  using  an  insufficient 
and  unsound  pole,  and  in  not  hav- 
ing and  using  pike-polee  and  other 
guards  and  securities ;  although 
knowledge  in  the  company,  of  the 
defect  in  the  pole,  is  not  expressly 
alleged.  Byron  v.  New  Tcrk  Staie 
Printing  Telegraph  Company,     89 

2.  In  such  a  case  the  allegation  of 
negligence  would  be  sustained  by 
proving  the  danger  arising  from  the 
defect  in  the  pole,  and  that  it  waa 
known  to  the  defendants.  ib 

3.  When  an  agent  is  entrusted  with 
authority,  within  a  prescribed  sphere 
of  action,  and  is  permitted,  ttom. 
day  to  day,  without  any  interference 
on  the  part  of  the  principal,  to  ex- 
ercise the  authority,  third  pariiet 
will  not  be  affected  by  an  under- 
standing between  the  principal  and 
agent,  that  every  act  of  the  agent 
shall  receive  the  express  approval  of 
the  principal.  Medbury  v.  New  York 
and  Erie  Rail  Road  Oampamtift  6SA 

See  MoBTOAOs,  7. 
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PR0MI8S0BT  NOTES. 

1.  Where  a  promissory  note  was  made 
by  D.  payable  to  W.  or  order,  and 
before  the  delivery  thereof  to  the 
payee  it  was  indorsed  by  S.,  to  ena- 
ble D.  to  obtain  credit  with  W. 
Beld  that  S.  was  liable  as  indorser, 
to  the  payee,  upon  proof  of  present- 
ment, non-payment  and  notice.  Wa- 
terbury  v.  SindaxTy  465 

2.  Hdd  cUiOt  that  no  indorsement  by 
the  payee  was  necessary,  in  order 
to  perfect  his  rights.  His  rights  ac- 
crued when  the  note  was  delivered 
to,  and  accepted  by  him,  and  were 
in  no  manner  dependent  upon  any 
additional  indorsement.  & 

8.  The  rule  that  the  payee  must  first 
indorse  a  note,  is  founded  upon  the 
fact  that  he  sJone  can  transfer  it : 
when  there  is  no  transfer  the  reason 
of  the  rule  fails,  and  it  is  therefore 
inapplicable.  ib 

4.  Where  in  an  action  against  an  in- 
dorser, the  complaint  alleges  that 
the  defendant  agreed  to  guaranty 
the  payment  of  the  note,  if  that  al- 
legation is  not  made  out,  it  may  be 
disregarded  as  surplusage.  tb 

6.  Where  the  maker  of  a  promissory 
note  annexes  thereto  a  certificate 
that  the  same  is  given  for  value,  and 
will  be  paid  when  due,  and  the  note 
is  afterwards  sold  to  a  third  person, 
for  an  amount  less  than  should  have 
been  paid  for  it  if  discounted  at  le- 
gal interest,  the  maker  is  estopped 
by  the  certificate  from  setting  up 
the  defense  of  usury.  Chamberlain 
T.  Townsend,  611 

See  Abbbst. 


B 


RAH  ROAD  COlfPANIES. 

1.  Where  a  laborer  who  has  done  work 
for  a  contractor,  upon  a  rail  road, 
has  given  notice  of  his  claim,  under 
the  12th  section  of  the  general  rail 
road  act,  and  has  sued  and  recovered 
Judgment  against  the  company,  and 
issued  execution  thereon,  and  the 
same  has  been  returned  unsatisfied,  a 
stockholder  of  the  company,  who  has 
paid  fbr  his  atock  In  lUl,  caonot  be 


compelled  to  pay  the  amount  of  such 
judgment,  under  section  10  of  the 
said  act     OaUaghar  v.  Ashhy,  148 

2.  The  latter  part  of  that  section  was 
designed  to  provide  for  the  payment 
of  the  immediate  servants,  laborers 
and  employees  of  the  company  itself, 
in  contradistinction  to  the  laborers 
employed  by  contractors,  in  the  con- 
struction of  the  rail  road  ;  for  which 
latter  class  provision  is  made  in  sec- 
tion 12  of  the  act.  tft 

3.  When  an  agent  is  entrusted  with 
authority  within  a  prescribed  sphere 
of  action,  and  is  permitted.  fh)m  day 
to  day,  without  any  interference  on 
the  part  of  the  principal,  to  exercise 
the  authority,  third  parties  will  not 
be  affected  by  an  understanding  be- 
tween the  principal  and  agent,  that 
every  act  of  the  agent  shall  receive 
the  express  approval  of  the  princi- 
pal. Medhury  v.  New  York  and  Erie 
Rail  Road  Company  ^  564 

4.  Where  the  by-laws  of  a  rail  road 
company  entrusted  the  general 
freight  agent  with  the  power  of  ne- 
gotiating contracts  for  the  transport- 
ation of  freight,  with  the  approval 
of  the  president ;  Hdd  that  this  re- 
striction should  be  construed  as 
meaning,  subject  to  the  approval  of 
the  president,  if  he,  on  any  occasion, 
should  deem  it  proper  to  interpose, 
before  the  attempted  execution  or 
performance  of  the  contract.  But 
that  if  he  did  not  think  fit  to  inter- 
pose, and  neglected  to  apprise  the 
public  that  every  special  contract 
for  the  transportation  of  freight  must 
be  ratified  hy  him,  the  company 
would  be  liable  for  the  fhlflllment 
of  the  contract  ib 

5.  Where  an  individual  is  traveling  up- 
on a  rail  road,  by  virtue  of  a  f^ 
ticket  which  entitles  or  permits  him 
to  ride  in  the  cars  of  the  company  at 
his  own  pleasure,  the  ticket  ha^ng 
an  indorsement  on  the  back  thereof 
by  which  he ''  assumes  all  risk  of 
accidents,  and  expressly  agrees  that 
the  company  shall  not  be  liable,  un- 
der any  circumstances,  whether  of 
negligence  by  their  agents  or  other- 
wise, for  any  injury  to  the  person,  or 
for  any  loss  or  i^juiy  to  the  proper- 
ty" of  such  passenger,  and  he  suffbra 
an  ii^uiy  to  his  person  by  means  of 
a  collisioQ  between  the  pasaenger 
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train  and  a  Areight  train  left  stand- 
ing upon  the  track,  the  company  is 
not  liable  therefor ;  this  being  a  case 
of  injury  within  the  contemplation 
of  the  parties,  and  they  having  a 
righi  to  stipulate  for  an  exemption 
from  liability  under  such  circum- 
stances. Wdles  Y.  New  York  Cen- 
iral  Rail  Road  Company ^  641 

6.  The  act  of  May  18,  1845,  "  in  rela- 
tion to  the  contracts  of  rail  road 
companies,"  had  no  application  to 
rail  road  corporations  formed  under 
the  general  rail  road  acts  of  1848 
and  1860.    RoekeHer  y.  Barnes,  667 

7.  Accordingly,  where  a  rail  road  com- 
pany, created  under  the  provisions 
of  the  general  rail  road  act  of  1848, 
contracted  a  debt,  for  cars,  in  1868, 
it  was  held  that  the  directors  of  the 
company  could  not  be  made  person- 
ally liable  for  the  debt,  on  the  ground 
that  the  same  was  contracted  by  the 
agency,  or  with  the  assent,  of  the 
defendants,  when  the  company  had 
not  available  means  for  its  payment. 

ib 

8.  The  constitution  of  1846  plainly  de- 
signed to  abolish  the  former  mode, 
or  system,  of  creating  corporations, 
and  to  adopt  an  entire  new  system, 
under  which,  by  general  and  uni- 
form rules,  the  individual  liability 
of  corporators,  for  all  debts  of  their 
respective  corporations,  should  be 
regulated  and  prescribed.  ib 

9.  And  the  legislature,  in  passing  the 
acts  of  1848  and  1860,  intended  to 
carry  out  this  intention  of  the  con- 
stitution, and  by  those  acts  to  pre- 
scribe the  only  rule  which  should 
govern,  as  to  corporations  formed 
under  them,  ahd  the  individual  lia- 
bility of  their  respective  corpora- 
tors, ib 

10.  If  the  act  of  1846  was  not  wholly 
repealed,  by  the  acts  of  1848  and 
1860,  its  application  and  operation 
were,  by  plain  and  necessary  impli- 
cation, restricted  and  limited  to  cor- 
ponttions  previously  existing.        t6 

See  Cabbibbb. 


REGEIVEB. 
See  CoBPOBATiovB,  4  to  8. 


RECITAL. 

See  EviDBBCB. 

RES  ADJUDICATA. 

1.  The  principle  of  res  adfudicaia  is 
only  applicable  to  matters  directlj 
abjudicated,  and  not  to  matters 
which  might  have  arisen  incldentaUy 
or  collaterally.    Smith  v.  Weeks,  463 

2.  It  is  not  enough  to  estop  a  plaintiff 
from  maintaining  his  action,  that 
the  matter  upon  which  it  is  founded 
might  have  been  available  in  a  for- 
mer sdit  between  the  same  partiea.  s6 

See  JUDOKBBT,  1. 

B 

SALE. 
See  Vbxdob  akd  Pubchasbb,  2, 6, 6. 

SEDUCTION. 

1.  A  person  seduced  cannot  maintain 
an  action  for  the  seduction.  Siaim- 
%Uon  V.  Lomax,  616 

2.  The  only  mode  in  which  an  action 
for  seduction  can  be  maintained  ia 
by  bringing  it  in  the  name  of  some 
person  having  a  right  to  the  services 
of  the  female  seduced,  in  which  ac- 
tion damages  may  be  recovered,  not 
only  for  an  actual  loss  of  service, 
but  for  a  sum  sufficient,  also,  U> 
punish  the  seducer.  ib 

SET-OFF. 

Where  a  bank,  at  the  time  of  its  fkO- 
ure,  was  indebted  to  J.  in  the  sum 
of  ^924,  which  was  then  due,  and  J. 
owed  the  bank  $891.48  upon  a  note 
not  then  due,  but  which  became  doe 
in  a  few  days ;  ffeld  that  this  was  a 
case  of  mviual  credit,  and  that  it  was 
the  duty  of  the  receiver  of  the  bank, 
appointed  under  the  act  of  1849, 
(Laws  of  1849  eh,  226,)  to  apply  a 
sufficient  amount  of  the  sum  stand- 
ing to  J.'s  credit,  on  the  books  of  the 
bank,  to  the  payment  and  satisftus- 
tion  of  the  amount  owing  to  J.  upon 
the  note.  Matter  o/  Jonee  t.  JM- 
tnson,  810 

See  Aqbbbxbbt»6. 
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SHERIFF. 

Where  a  warrant  is  issued  by  a  connty 
treasurer,  directed  to  the  sheriff, 
commanding  him  to  levy  of  the 
property  of  a  town  collector  the 
amount  of  a  tax  which  the  collector 
has  neglected  to  pay  into  the  treas- 
ury, the  sheriff,  upon  collecting  the 
amount  specified  in  the  warrant,  is 
entitled  to  deduct  and  retain,  for  his 
fees,  the  same  per  centage  to  which 
collectors  are  entitled ;  viz.  five  per 
cent.  Supervisors  of  Limngsion 
County  y.  McCartney,  90 


SLAVES. 

1.  L.,  a  citizen  of  Virginia,  being  the 
owner  of  eight  slaves,  arrived  with 
them  in  a  steamer,  at  New  York, 
with  the  intention  of  transhipping 
them  there  for  Texas,  whither  he 
was  going  to  reside;  and  meaning 
to  remain  in  New  York  only  until  a 
vessel  could  be  procured,  to  continue 
their  journey.  The  slaves  were  land- 
ed, and  the  next  day  were  brought 
before  the  court  by  habeas  eorpvs. 
Hdd  that  under  the  existing  laws 
they  were  free,  and  were  entitled  to 
be  discharged.  Lemmon  v.  The 
People,  ex  rel.  Louis  Napoleon,  270 

2.  Comity  does  not  require  any  state 
to  extend  any  greater  privileges  to 
the  citizens  of  another  state  than  it 
grants  to  its  own.  As  the  state  of 
New  York  does  not  allow  its  own 
citizens  to  bring  a  slave  here,  even 
tfi  transitu,  and  to  hold  him  as  a 
slave,  for  any  portion  of  time,  it  can- 
not be  expected  to  allow  the  citizens 
of  another  state  to  do  so.  Per 
Mitchell,  P.  J.  %b 

8.  The  clause  of  the  constitution  of  the 
United  States  giving  to  congress 
power  to  regulate  commerce  with 
foreign  nations  and  among  the  sev- 
eral states,  and  with  the  Indian 
tribes,  confers  no  power  on  congress 
to  declare  the  siaius  which  any  per- 
son shall  sustain  while  in  any  state 
of  the  union.  A 

4.  This  power  belonged,  originally,  to 
each  state,  by  virtue  of  its  sovereign 
and  independent  character,  and  has 
never  been  surrendered.  It  is  there- 
fore retained  by  each  state,  and 
stay  be  exercised  as  well  in  relation 


to  persons  in  transitu  as  in  relation 
to  those  remaining  in  the  state,    ib 

5,  The  power  to  regulate  commerce 
may  be  exercised  over  individuals  as 
passengers,  only  while  on  the  ocean, 
and  until  they  come  under  state  Ju- 
risdiction. It  ceases  when  the  voy- 
age ends,  and  then  the  state  laws 
control.  %b 


STARE  DECISIS. 

In  the  application  of  the  principle 
of  stare  decisis^  the  supreme  court 
should  regard  the  decisions  of  the 
sjapreme  court  of  this  state  at  any 
former  period  as  being  the  decisions 
of  the  same  court.  O^eott  v.  The 
Tioga  RaQ  Road  Company ^        147 

See  SuPBKXB  Coubt,  2,  8. 


STREET  COMMISSIONER. 
See  Nbw  Yobk,  (Citt  of)  6,  7,  8. 

SUPERVISORS. 
See  Mahdamus,  1 

SUPREME  COURT. 

1.  In  the  application  of  the  principle 
of  sta/re  decisis,  the  supreme  court 
should  reigard  the  decisions  of  the 
supreme  court  of  this  state  at  any 
former  period,  as  being  the  decis- 
ions of  tl^e  same  court.  Olcatt  v. 
The  Tioga  Bail  Road  Company,  147 

2.  There  should,  at  some  time,  in  the 
supreme  court,  be  an  end  of  discus- 
sion, when  questions  decided  should 
be  deemed  at  rest  until  the  decision 
is  reversed  in  the  court  of  last  re- 
sort. Such,  as  a  general  rule,  * 
should  be  the  case  with  all  questions 
carefully  and  distinctly  decided  by 
the  former  supreme  court,  upon  full 
argument,  or  by  Che  existing  court, 
at  any  general  term  thereof.  Per 
Smith,  J.  ib 

8.  There  is,  however,  an  obvious  dia- 
tinction  between  cases  where  the 
point  decided  was  not  the  leading  or 
chief  point  in  the  case ;  where  it  did 
not  receive  fvX\  discussion  at  the  bar, 
or  was  incidentally  decided,  with- 
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<mt  full  examination,  and  those 
ca8«8  where  the  point  in  question 
was  singly  presented,  fully  discuss- 
ed by  counsel,  and  distinctly  passed 
upon  by  the  court.    Per  Smith,  J.  t6 


SUPPLEMENTARY  PROCEEDINGS. 
See  Dbbtob  and  Cbbditob,  8,  4. 

SURROGATE 

1.  The  creditors,  whose  debts  a  surro- 
gate may  direct  the  administrators 
to  pay,  on  a  final  settlement  of  their 
accounts,  are  those  whose  claims 
arise  on  contracts  made  with  the 
deceased ;  and  not  such  as  have  de- 
mands against  the  administrators 
personally,  by  reason  of  agreements 
made  between  them  and  the  admin- 
istrators, even  while  the  latter  were 
in  the  proper  discharge  of  their  du- 
ties.    WiUcoX'Y.  Smith,  316 

2.  The  counsel  employed  by  adminis- 
trators, to  assist  them  on  their  final 
accounting  before  the  surrogate, 
are  not  creditors  of  the  deceased ; 
nor  can  they  make  any  claim  against 
his  estate  for  services  thus  rendered 
to  the  administrators.  tb 

8.  Counsel,  not  being  parties  to  pro- 
ceedings before  a  surrogate  on  a 
final  accounting,  cannot  have  costs 
awarded  to  them  ;  inasmuch  as  the 
statute  only  authorizes  the  surrogate 
to  award  costs  to  parties.  And  costs, 
when  adjudged  to  a  party,  by  the 
surrogate,  are  such,  only,  as  were 
formerly  allowed  for  similar  services 
in  the  late  courts  of  common  pleas,  ib 

4.  Where  administrators  took  out  let- 
ters of  administration  on  the  1st  of 
September,  1846,  and  although  it 
was  their  duty  to  return  an  inventory 
of  the  personal  estate  within  three 
months  from  that  time,  they  had  not 
oven  made  oath  to  the  accuracy  of 
the  inventory  in  1862  when  the  next 
of  kin  commenced  proceedings  be- 
fore the  surrogate  to  compel  them 
to  return  it;  and  they  did  not  file 
their  inventory  until  the  6th  of  Jan- 
uary, 1868,  although  there  was  no 
reasonable  excuse  for  such  delay; 
and  their  oaths,  which  they  attach- 
ed to  the  inventory,  were  contradic- 
tory, and  varied  from  the  require- 
ments of  the  statute ;  two  of  them 


swearing  that  S.  had  been  the  euHng 
administrator  and  that  they  made 
their  oath  as  to  the  correctneM  of 
the  inventory,  from  the  best  of  their 
knowledge,  information  and  belief, 
and  under  the  advice  of  counsel  that 
the  same  was  not  conclusive  upon 
them  ;  and  S.  swearing  that  he  had 
but  little  knowledge  of  the  property 
of  the  deceased,  previous  to  his  ap- 
pointment as  administrator ;  that  all 
the  notes,  accounts  &c.  apprajaed, 
and  most  of  the  personal  property, 
were  in  the  possession  of  his  co-ad- 
ministrators, or  one  of  them,  who  had 
been  the  acting  administrators,  and 
that  he,  S.,  had  not  been,  at  any  time, 
sole  acting  administrator,  according 
to  his  best  knowledge  and  belief; 
but  that  he  supposed,  at  all  times, 
the  three  were  acting  conjointly; 
and  that  he  made  his  affidavit  under 
the  advice  of  counsel,  and  claimed 
that  he  was  not  concluded  by  the 
same ;  and  it  appeared  that  the  ad- 
ministrators had  been  remiss  in  col- 
lecting debts  due  to  the  deceased,  in 
paying  those  contracted  by  him,  in 
converting  the  personal  property  in- 
to money,  and  in  taking  vouchers 
for  moneys  paid  out  by  them  ;  and 
that  they  had  applied  some  of  the 
personal  estate  to  uses  not  author- 
ized by  law,  and  had  unnecessarily 
permitted  the  same  to  decrease  in 
their  hands ;  Held,  that  it  was  not  a 
case  in  which  the  surrogate  shoiUd 
have  allowed  the  administrators  any 
costs  whatever,  out  of  the  estate,  on 
the  final  settlement  of  their  ac- 
counts, beyond  the  fees  of  the  audi- 
tor and  himself.  A 

6.  Held  also,  that  the  contestants  were 
entitled  to  costs,  to  be  paid  out  of 
the  estate  of  the  deceased ;  and  Uiat 
the  surrogate  should  have  awarded 
costs  to  them.  «b 


T 

TAXES, 

See  Lakdlobd  asd  TsvAni  1. 
Shbbifv. 
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USURY. 

1.  Where  a  negotiation  for  the  sale  and 
purchase  of  lands  hi  Florida  mm 
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made  in  that  state,  bnt  the  final 
agreement,  and  the  notes  given  for 
the  porchflise  money,  were  executed 
in  the  state  of  New  York,  the  notes 
being  payable  in  Florida ;  Held  that 
the  notes  were  not  Toid  for  usury, 
although  interest  at  the  rate  of  eight 
per  cent  was  reserved.  Berrien  v. 
Wright,  208 

2.  When  a  personal  contract  by  its 
terms  is  to  be  performed  in  another 
state,  and  the  place  of  its  perform- 
ance is  not  chosen  with  any  intention 
to  evade  our  laws,  but  because  that 
place  best  suits  the  honest  intentions 
of  the  parties,  our  usury  laws  do  not 
apply  to  it,  although  it  be  made  and 
executed  here.  %b 

8.  Where  the  maker  of  a  promissory 
note  annexes  thereto  a  certificate 
that  the  same  is  given  for  value,  and 
will  be  paid  when  due,  and  the  note 
is  afterwards  sold  to  a  third  person, 
for  an  amount  less  than  should  have 
been  paid  for  it  if  discounted  at  le- 
gal interest,  the  maker  is  estopped 
by  the  certificate,  from  setting  up 
the  defense  of  usury.  Chamberlain 
▼.  Townsend  611 


VENDOR  AND  PURCHASER. 

1.  If  goods  be  WTongftiliy  taken  by 
A.,  and  B.  afterwards  comes  into 
possession  of  them,  the  latter  is 
deemed  as  much  a  wrongdoer  aJs  the 
original  tortious  taker;  unless  he 
establishes  the  fact,  by  proof,  that 
he  came  to  the  possession  in  good 
fkith  and  for  a  lawftil  purpose.  In 
the  absence  of  such  proof  no  de- 
mand need  be  made  of  him.  Toll- 
man V.  Turckt  167 

2.  This  rule  applies  where  the  original 
taking  of  the  goods  was  by  permis- 
sion of  the  owner,  but  me  latter 
was  led  to  give  the  permission  by 
such  a  fhiudulent  deceit  on  tiie  part 
of  the  purchaser  as  will  avoid  the 
sale,  if  the  Vendor  chooses  to  ardd 
it.  %b 

8.  Where,  upon  a  contract  between 
B.  and  G.  for  the  exchange  of  real 
estate,  C.  agreed  to  convey  his  prop- 
erty "  sublet  to  mortgages,  not 
to  exceed  $4000  on  each  house  and 
lot,  with  interest  from  the  Ist  of 

Vol.  XXVI.  88 


May"  previous,  to  be  assumed  by 
B.  as  part  of  the  consideration 
money ;  Hddf  that  this  was  not  to 
be  construed  as  limiting  the  under- 
taking of  B.  to  mortgages  then  on 
the  property  ;  and  that  B.  therefore 
had  no  right  to  make  it  an  objec- 
tion to  the  title  that  the  original 
mortgages  had  been  canceled,  and 
others  substituted  in  Iheir  places, 
payable  on  the  1st  of  November. 
Benson  v.  Cromwell^  218 

4.  And  where  B.'s  counsel,  after  ex- 
amining G.'s  tide,  stated  the  objec- 
tions to  it,  in  writing,  in  eight  differ- 
ent propositions,  embracing  special 
and  minute  objections  to  the  pro- 
ceedings in  a  foreclosure  suit,  which 
were  supposed  to  be  irregular;  no 
objection  being  made  that  the  court 
had  no  jurisdiction  over  a  suit  of 
that  nature;  Held  that  it  was  too 
late  to  raise  the  latter  objection,  for 
the  first  time,  after  a  suit  had  been 
brought  by  B.  to  compel  a  specific 
performance,  &c.  ib 

5.  Where  an  article  agreed  to  be  sold 
is  yet  to  be  manufactured,  the  title 
does  not  pass  until  there  has  been 
some  act  on  the  part  of  the  vendor 
which  amounts  to  a  delivery,  and 
some  act  on  the  part  of  the  vendee 
which  amounts  to  an  acceptance. 
Ctmfort  V.  Kiergted,  472 

6.  To  make  a  ssJe  complete,  so  as  to 
vest  the  title  in  the  vendee,  the  thing 
sold  must  not  only  be  in  existence, 
but  it  must  be  identified.  ib 

7.  Where  P.  agreed  to  manufacture 
for  K.  a  quantity  of  shingles,  at  a 
specified  price  per  thousand,  which 
shingles  should  he  the  property  of  JT. 
as  fast  as  they  %sere  mods';  HM 
that  the  contract  conveyed  no  pres- 
ent right  of  property  to  K.  in  the 
shingles,  but  that,  it  being  an  agree- 
ment to  be  executed  in  futwrot  ^ 
had  only  a  right  of  action  against  D. 
for  not  executing  the  agreement,    ib 

S,Hdd  aisOf  that  before  the  title 
would  vest,  even  after  the  shingles 
were  made,  something  must  be 
done  which  would  amount  to  at 
least  a  constructive  delivery.        ib 

See  AcTiov,  8,  4. 
Wasbavtt. 
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WARRANTT. 

1.  Where  a  contract  for  the  sale  and 
purchase  of  ^oods  is  made,  after 
the  purchaser  has  inspected  a  part 
of  the  property — tlie  whole  hein^ 
present  at  we  time — ^and  has  weigh- 
ed it,  and  a  part  of  the  purchase 
monej*  is  paid  down,  and  the  goods 
are  delirered  to  a  third  person, 
to  be  hy  him  delivered  to  the  pur- 
chaser absolutely,  on  the  payment 
of  the  balance  of  the  purchase 
money,  no  action  can  be  maintained 
by  the  purchaser — in  the  absence 
of  an  express  warranty,  and  of  all 
deceit  or  false  representations — for 
a  breach  of  warranty  as  to  the 
quality  of  the  goods,  ffoickkits  v. 
Gage,  141 

2.  In  this  state  the  only  case  in  which 
warranty  will  be  implied,  on  the 
sale  of  goods,  is  upon  a  sale  by 
sample.  In  all  other  cases,  the 
rule  of  eavsat  emptor  applies,  so 
tkT  as  the  sale  rests  in  contract    ib 


WASTE. 

1.  In  an  action  under  the  code,  brought 
by  a  remainderman  against  the  ten- 
ant for  life,  in  lieu  of  the  former  ac- 
tion of  waste,  for  an  intentional  and 
malicious  ii^ury  to  the  estate  and 
inheritance  of  the  plaintiff,  the 
plaintiff  alleging  that  such  injury 
equals  the  value  of  the  defendant's 
estate  in  the  premises,  and  praying 
not  only  for  damages^  but  for  a  for- 
feiture of  the  defendant's  estate,  and 
his  eviction  lYom  the  premises,  upon 
the  execution  of  a  writ  of  inquiry, 
the  amount  of  damages  is  a  leading 
subject  of  Inquiry.  Tet,  although 
the  defendant  has  suffered  a  de- 
fault, the  sheriff's  jury  are  also  to 
Inquire  of  the  waste  done,  and  in  so 
doing,  to  designate  the  place  wasted. 
Border  y.  Harder ,  409 

2.  In  determining  the  amount  of  the 
plaintiff's  damages,  they  are  to  in- 
quire how  far  the  acts  of  the  defend- 
ant have  injured  the  plaintiff's  es- 
tate and  Inheritance.  And  in  doing 
80,  they  are  not  limited  to  the  value 
or  market  price  of  the  wood  and 
timber  actually  cut  and  removed. 


They  may,  and  should,  also  conaidflr 
the  effect  which  the  cutting  off  of 
the  wood  and  timber  has  had  apoo 
the  place  alleged  to  be  wasted.      ib 

3.  The  damages  to  the  place  wasted 
are  not,  necessarily  and  exclusively, 
the  value  of  the  wood  and  timber 
removed,  but  the  solid  and  perma^ 
nent  ii^ury  to  the  inheritance ;  the 
tenant  for  life  having  a  right  to  cut 
wood  and  timber  for  necessary  re- 
pairs, and  for  fuel,  and  to  clear  por- 
tions of  the  land  for  cultivation,     ib 

m 

4.  If,  in  such  an  action,  the  plaintiff 
fails  to  prove  that  the  injury  to  bis 
estate  is  equal  to  the  value  of  the 
defendant's  estate,  he  cannot  have 
a  judgment  to  recover  the  place 
wasted,  and  treble  damages.  An 
allegation  to  that  effect,  in  the  com- 
plaint, will  not  be  admitted  by  the 
default  of  the  defendant  ti 


WILL. 

1.  A  will  which  makes  a  ftill  disposi- 
tion of  all  the  testator's  property  is 
inconsistent  with  the  valid  existence 
of  any  prior  will,  and  therefore 
amounts  to  a  revocation  of  all  wOla 
previously  executed.  Simmons  t. 
SimmonSy  68 

2.  By  a  will  executed  previous  to  the 
adoption  of  the  revised  statutes,  the 
testator  devised  certain  premises  to 
his  son,  in  these  words :  "  I  give  and 
bequeath  to  my  son  H.  D.  one  hun- 
dreid  acres  of  land,  off  the  west  end 
of  my  land  on  lot  No.  22  in  the  town 
of  F.,  to  include  the  improvements 
made  by  my  sons  D.  and  W.  D." 
He  also  gave  to  H.  D.  the  use  of  a 
certain  meadow  until  J.  should  ar- 
rive at  the  age  of  21  years,  a  legacy 
of  flOO,  and  all  the  tesUtor's  stock, 
of  different  kinds  of  cattle,  which 
had  not  already  been  disposed  of. 
Another  part  of  the  will  contained 
the  following  clauses:  "  I  also  allow 
my  son  H.  D.  to  give  to  my  son 
J.  D.  common  English  schooling,  at 
the  expense  of  him,  H.  D.'*  "  My 
will  also  is,  that  if  any  of  my  heirs 
above  mentioned  should  die  without 
lawAil  issue,  that  the  part  willed  to 
them  should  be  equally  divided  be- 
tween the  surviving  heirs.''  BM 
that  the  language  used  in  devishog 
the  land  to  H.  D.  gave  to  him  an 
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Mtate  in  the  premises  for  his  life 
ooly ;  bat  that  thesubseqneDt  clause, 
by  which  the  testator  *'  allows  "  the 
devisee  to  give  to  J.  D.  common  Enj^- 
lish  schoollDg,  at  his  own  expense, 
imposed  a  personal  charge  upon  the 
devisee,  in  respect  or  on  account  of 
all  the  provisions  made  by  the  will 
in  favor  of  H.  D.,  including  the  land ; 
the  effect  of  which  was  to  enlarge 
the  estate,  fh>m  one  for  the  life  of 
the  devisee,  to  that  of  a  fee.  Du- 
mond  V.  Stringhanij  104 

8.  JItid  dUoy  that  by  the  clause  direct- 
ing that  if  any  uf  his  heirs  should 
die  without  lawful  issue,  the  part 
willed  to  them  should  be  equally 
divided  between  the  surviving  heirs, 
H.  D.  took  a  conditionaX  feey  depend- 
ing upon  his  leaving  lawful  issue  at 
the  time  of  his  death ;  in  which  case 
such  issue  would  take,  and  if  be 
should  die  without  issue  the  condi- 
tion would  fail,  and  the  limitation 
over  to  the  surviving  heirs  of  the 
testator  would  be  effectual  by  way 
of  an  executory  deviee.  f6 

4.  Held  further,  that  the  llmitatiob 
over  was  not  void  because  of  the 
remoteness  of  the  contingency ;  it 
being  apparent,  from  the  whole 
scope  and  tenor  of  the  will,  that  the 
testator  intended,  when  one  of  his 
children  should  die  without  lawful 
issue,  that  his  or  her  share  should 
vest  immediately  in  the  survivors,  ib 

6.  A  testator  died  in  1886,  leaving  a 
widow  and  seven  children — two 
sons  and  five  daughters.  After 
making  a  provision  for  his  wife,  in 
lieu  of  dower,  and  giving  certain 
legacies  to  others,  the  testator,  by 
the  sixth  clause  of  his  will,  gave  and 
devised  all  the  residue  of  his  estate, 
real  and  personal,  to  his  five  daugh- 
ters, for  life,  in  equal  portions ;  and 
upon  the  decease  of  his  said  daugh- 
ters, respectively,  leaving  issue  sur- 
viving, he  devised  to  such  issue  the 
principal  and  the  real  estate  in  which 
he  had  before  given  a  life  estate  to 
his,  her  or  their  mother;  to  have 
and  to  hold  such  principal  and  real 
estate  to  such  issUe,  and  his,  her  or 
their  heirs,  Ac  forever,  in  equal 
portions ;  and  in  case  the  issue  of 
any  or  either  of  his  daughters  should 
die  before  attaining  the  age  of  21, 
and  without  leaving  any  issue  him 
or  her  surviving,  then  the  testator 
directed  the  share  or  portion  of  the 


one  so  dying  to  go  to  his  or  her  sur- 
viving brothers  and  sisters  in  equal 
portions,  and  the  issue  of  such  as 
should  then  be  deceased,  such  issue 
taking  the  same  share  as  his,  her  or 
their  parent  would  have  taJcen,  if 
living ;  and  if  either  of  his  daugh- 
ters should  die  without  leaving  issue 
surviving,  then  the  remainder  of  the 
estate,  both  real  and  personal,  thus 
allotted  to  such  daughter,  should 
fall  into  and  constitute  part  and 
parcel  of  the  residue  of  the  teet^ 
tor*s  estate,  and  belong  to  the  sur- 
viving sisters  and  their  issue,  in  the 
manner  and  proportion  before  spe- 
cified. By  the  seventh  clause  of  his 
will,  the  testator  directed  that  in 
case  both,  or  either,  of  his  sons 
should  marry,  he  or  they  so  marry- 
ing, and  his  or  their  issue,  should 
be  put  upon  the  same  footing,  in  all 
respects,  in  regard  to  his  estate, 
both  real  and  personal,  as  the  daugh- 
ters and  their  issue;  and  in  iSat 
event  the  rest,  residue  and  remain- 
der of  his  estate,  real  and  personal, 
should  be  divided  into  six  or  seven 
equal  parts,  as  the  case  might  be, 
and  be  divided  and  distributed 
among  his  said  married  son,  or  sons, 
and  daughters  and  their  respective 
issue,  in  the  manner  and  portions 
directed  in  regard  to  the  daughters ; 
the  shares  of  grandchildren  not  to 
be  paid  over  to  them  before  they 
attained  the  age  of  thirty  years; 
they  in  the  mean  time  receiving 
only  the  interest  or  income.  The 
children  of  the  testator  were  all  of  , 
full  age,  and  all  except  F.  A.  D. 
were  married,  and  had  children  liv- 
ing. F.  A.  D  married  after  the 
death  of  the  testator,  and  died  leav- 
ing a  son.  F.  D.,  who  was  still  liv- 
ing. Beii,  1.  That  the  whole  sixth 
clause  of  the  will  was  valid;  and 
that  even  if  the  latter  part  of  the 
clause  were  not  so,  Its  invalidity 
would  only  afibct  the  share  of  a 
child  of  the  testator  who  should  die 
without  leaving  any  issue,  and 
would  not  impair  any  other  share, 
or  the  devise  in  the  previous  part  of 
the  6th  clause.  2.  That  each  of  the 
children  of  the  testator  was  entitled 
to  an  estate  for  life,  in  one  equal 
undivided  seventh  part  of  the  estate 
of  the  testator,  and  that  the  chfl- 
dren  of  each  child  were  entitled,  as 
tenants  in  common,  to  a  vested  re- 
mainder in  fee  in  said  one  seventh 
part  in  which  their  pacants  had  A 
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life  estate,  suliject  to  be  diveBted  in 
quantity  by  letting  in  after-born 
children,  and  to  be  divested  entirely 
by  the  death  of  either  of  said  grand- 
children before  its  parent,  or  before 
reaching  21  years  of  age,  and  with- 
out leaving  lawful  issue  him  or  her 
surviving,  and  leaving  brothers  or 
siMters  him  or  her  surviving.  8.  That 
F.  D.,  one  of  the  grandchildren  of 
the  testator,  and  son  of  F.  A.  D.  de- 
ceased, was  entitled  to  an  absolute 
,  estate,  in  his  own  right,  in  fee  sim- 
ple, in  the  one  other  equal  undivid- 
ed seventh  part  of  the  estate ;  the 
principal,  however,  not  to  be  paid 
to  him  until  he  should  attain  the 
age  of  thirty  years.  4.  That  by  the 
terras  and  provisions  of  the  will,  the 
absolute  ownership  of  each  class  of 
grandchildren  in  the  respective 
shares  in  which  their  parent  had  a 
life  estate,  was  only  suspended  dur- 
ing the  lifetime  of  such  parent ;  and 
that  in  case  the  issue  of  any  or 
either  of  said  children  of  the  testa- 
tor should  die  without  leaving  law- 
ful issue,  the  share  or  portion  of  the 
one  so  dying  would  go  to  his  or  her 
surviving  brothers  and  sisters  in 
equal  proportions,  and  the  issue  of 
such  as  should  then  be  deceased, 
such  issue  taking  the  same  share  as 
his  or  her  parent  would  have  taken 
if  living ;  and  that  a  contingent  re- 
mainder was  thereby  created,  to 
take  effect  in  the  event  that  the 
persons  to  whom  the  first  remainder 
was  limited,  should  die  under  the 
age  of  21  years,  and  without  leaving 
law  All  issue  him  or  her  surviving. 
6.  That  the  provision  whereby  the 
testator  directed  that  the  principal 
of  the  estate  should  not  be  paid  over 
or  delivered  to  the  grandchildren 
until  they  respectively  attained  the 
age  of  thirty  years,  was  a  good  and 
valid  restriction.  6.  That  a  division 
and  partition  of  the  real  and  per- 
sonal estate  should  be  made  into 
seven  equal  parts  or  shares,  upon 
these  principles,  by  the  executors, 
with  power  to  them  to  sell  the  real 
estate.    Fot^er  v.  Depau,  224 

6.  By  another  clause  of  the  same  will, 
Uie  executors  were  appointed  trust- 
ees, in  these  words :  "  I  hereby  con- 
stitute and  appoint  (them)  the 
trustees  of  my  daughters  and  grand- 
children, during  their  respective 
lives."  ffddf  that  this  provision 
waa  inoperative,  as  to  the  real  es- 


tate, and  left  the  legal  estate  in  the 
children  and  grandchildren,  under 
t  49  of  1  R,  S.  728.  ib 

7.  The  will  merely  "  authorized  and 
empowered  "  the  executors  to  sell 
the  real  estate.  It  did  not  direct  or 
order  them  to  sell  it ;  nor  did  it  au- 
thorize the  sale  for  any  purpose  of 
distribution,  or  to  carry  out  any 
trust,  fftid,  that  this  gave  a  mere 
power,  to  be  exercised  only  if  found 
convenient ;  that  it  was  not  impera- 
tive, and  was  not  a  i>ower  in  truat ; 
^nd  that  no  beneficiary  coUld  cam- 
pel  a  sale  against  the  judgment  or 
will  of  the  executors.  «^ 

8.  To  cause  a  conversion  from  real 
Estate  to  personal,  the  will  should 
decisively  and  definitively  fix  upon 
the  land  the  quality  of  money.       %b 

9.  In  1849,  H.  being  a  resident  of,  and 
domiciled  at,  Charleston,  S.  C,  made 
his  will  in  the  presence  of  three  wit- 
nesses, executed  in  the  form  requir- 
ed by  the  laws  of  South  Carolina, 

«  but  not  according  to  our  laws,  inas- 
much as  he  omitted  to  declare  it  to 
the  witnesses  to  be  his  will.  In  the 
year  1854  he  removed  to  the  city  of 
New  York  and  died  there,  ffdd 
that  the  will  was  valid  as  a  will  of 
personal  estate,  and  was  properly 
admitted  to  probate  as  such.  Movi- 
trie  V.  ButU.  252 

10.  As  respects  wills  of  personal  estate, 
the  place  of  execution  is  to  give  the 
law,  as  to  the  formality  of  execu- 
tion. s6 

11.  Where,  by  the  terms  of  a  will,  the 
testator  gives  to  his  children  all  the 
rest  and  residue  of  his  real  and  per- 
sonal property  "  after  iht  payment 
cf  hie  deiks'"  the  debts  are  impliedly 
charged  upon  the  estate  devised; 
and  in  case  of  a  deficiency  of  per- 
sonal estate,  there  is  a  manifeat 
equity  in  applying  the  real  estate  to 
the  payment  of  debts.  And  it  will 
be  so  applied,  in  an  action  for  that 
purpose,  brought  by  a  creditor, 
against  the  devisee.  Obat,  J.,  dis- 
sented.    Wood  V.  Wood,  856 

12.  The  sale  and  conveyance,  by  a  tes- 
tator, subsequent  to  the  execution  of 
his  will,  of  the  principal  part  of  a 
farm  devised  therein,  will  operate  aa 
a  revocation,  not  of  the  whole  wUl, 
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bnt  only  of  the  deyise,  to  the  extent 
that  the  testator  has  divested  him- 
self of  the  property  devised.  Van- 
demark  y.  Vandemark,  416 

18.  The  proceeds  of  the  land  thus  sold, 
if  in  the  hands  of  the  testator  at  the 
time  of  his  death,  will  pass,  with  the 
residoe  of  his  personal  estate,  to  the 
persons  to  whom  that  estate  was  be- 
queathed, t^ 

14.  N.,  who  died  in  1817,  by  his  last 
will  and  testament,  gave  and  devised 
certain  real  estate  to  W.  N.  S.  and 
H.  0.,  and  their  heirs,  and  to  the 
survivor  and  his  heirs,  in  trust  to  pay 
over  the  rents  and  profits  for  the  sole 
and  separate  use  of  A.,  the  wife  of 
J.  L.  8.,  during  the  joint  lives  of  A. 
and  her  husband ;  and  in  case  J.  L.  8. 
should  survive  A.  then  in  trust,  dur- 
ing his  lifetime,  for  their  children ; 
and  in  the  event  of  J.  L.  8.  surviving 
his  children,  then  upon  the  further 
trust  to  pay  over  the  rents  and  profits 
to  him  during  his  life.  And  he  gave 
full  power  and  authority  to  J.  L.  8., 
by  last  will  and  testament,  to  con- 
vey and  dispose  of  the  said  real 
estate,  or  any  part  thereof,  and  to 
limit  and  appoint  the  uses  thereof 
in  such  manner  as  he  might  deem 
proper;  and  in  case  of  his  dying 
without  having  made  such  appoint- 
ment, the  land  was  devised  to  the 
issue  of  J.  L.  8.  living  at  the  time  of 
his  death.  J.  L.  8.  had  two  children, 
F.  N.  8.  and  R.  8.  On  the  8d  of 
March,  1840,  a  deed  was  executed 
by  the  trustees,  of  the  first  part,  and 
J.  L.  8.  and  A.  his  wife  and  F.  N.  8. 
of  the  second  part,  to  R.  8.  of  the 
third  part,  by  which  the  parties  of 
the  first  and  second  parts  conveyed 
to  the  party  of  the  third  part  in  fee, 
a  portion  of  the  said  real  estate. 
The  deed  also  contained  a  covenant 
by  which  J.  L.  8.  covenanted  and 
agreed  that  he  could  not  and  would 
not  make  any  disposition  of  the 
premises  thereby  conveyed,  by  any 
last  will  and  testament,  and  that  all 
his  right,  title  and  interest  in  the 
premises  thereby  conveyed,  and  all 
his  beneficiary  interest  in  the  prem- 
ises, was  forever  extinguished,  relin- 
quished and  ended.  J.  L.  8.  died  in 
1862,  leaving  no  issue  him  surviving ; 
his  sons  having  previously  died 
without  issue.  He  left  a  will,  by 
which,  after  referring  to  the  power 


contained  in  the  will  of  N*.,  he  gave 
and  devised  to  his  wife,  A.,  in  fee, 
the  real  estate  so  devised  in  trust  by 
N.    A.  subsequently  conveyed  the 
same  to  W.  J.  N.,  who  conveyed  the 
land  to  the  plaintiff.    Held,  1.  That 
upon  the  death  of  N.  the  title  to  the 
land  vested  in  the  trustees  during 
the  life  of  J.  L.  8.  with  remainder 
over  to  his  issue  living  at  the  time 
of  his  death,  subject  nevertheless,  to 
the  power  of  appointment  contained 
in  the  will.    That  as  J.  L.  8.  left  no 
issue  living  at  the  time  of  his  death, 
the  title  to  the  premises,  upon  his 
failure  to  appoint,  would  have  vested 
in  the  heirs  at  law  of  N.    And  that 
J.  L.  8.  having  made  an  appointment 
in  the  manner  authorized  by  the  will, 
upon  his  death  the  title  to  the  prem- 
ises became  vested  in  his  widow  as 
appointee,  unless  by  the  deed  of 
March  8, 1840,  he  had  divested  him- 
self of  the  right  to  make  sucH  ap- 
pointment. 2.  That  J.  L.  8.  although 
the  person  for  whose  benefit  the 
property  was  intended,  in  fact  never 
had  any  beneficial  interest  in  it. 
That  he  was  therefore  a  stranger  to 
the  title,  having  no  legal  or  equita- 
ble interest  in  It.     And  that  the 
power  conferred  upon  him  belonged 
to  that  dabS  styled  powers  Hmply 
edOateraly  a  peculiarity  of  which 
class  is  that  they  can  neither  be  bar- 
red nor  extinguished  by  any  act  of 
the  party  in  whom  they  aro  vested. 
8.  That  the  power  of  appointment 
given  to  J.  L.  8.  was  not  extin- 
guished by  his  executing  the  deed 
of  March  8,  1840,  but  was  properly 
exercised  by  his  will,  in  favor  of  his 
wife.    4.  That  the  deed  executed  by 
A.,  the  widow  of  J.  L.  8.,  to  W.  J.  N., 
was  valid,  and  conveyed  tho  prem- 
ises to  the  grantee.    6.  That  A.  was 
not  estopped  fh>m  taking  under  the 
will  of  her  husband  by  having  exe- 
cuted the  deed  of  March  8,  1840; 
that  deed  operating  merely  to  re- 
lease to  the  grantee  all  the  interest 
she  then  had  in  the  land.    6.  That 
the  covenant  of  J.  L.  8.  in  that  deed, 
that  he  could  not,  and  would  not, 
dispose  of  the  premises  by  will,  was 
to  be  regarded  as  a  penoiuU,  rather 
than  a  r$(d  covenant ; — as  concern- 
ing J.  L.  8.  personally,  and  not  as 
owner  of  the  land.    That  it  did  not 
affbct  a  person  claiming  title  to  the 
premises  under  a  subsequent  con- 
veyance from  R.  8.  the  son  of  J.  L.  8. 
Learned  V.  IWmadge,  448 
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WITNB8S. 


1.  Where,  in  an  action  against  two 
persons  as  makers  of  a  promissory 
note,  the  defense  set  up  is  that  the 
note  was  executed  under  duress  of 
imprisonment  of  one  of  the  makers, 
and  to  procure  his  release  there- 
from, and  was  signed  by  the  other  as 
his  surety,  the  principal  is  not  a 
competent  witness  for  the  surety, 
to  prove  the  defense;  the  defend- 
ants being  Jointly  interested  in  the 
matters  offbred  to  be  proved.  Strong 
T.  OrannU,  122 

2.  Executors  and  administrators,  being 
all  equally  liable,  prima  facte,  to 
creditors  and  the  next  of  kin,  for 
the  property  mentioned  in  the  in- 
ventory, are  not  competent  witnesses 
for  each  other  on  their  final  account- 
ing before  the  auditor  and  the  sur- 
rogate.    WiUcaz  V.  SmUkf  816 

8.  They  are  not  competent  witnesses 
for  each  other  under  the  common 
law  rules  of  evidence,  or  the  statute 
relating  to  proceedings  before  sur- 
rogates ;  and  the  code  of  procedure 
has  no  application  to  proceedings 
in  surrogates'  courts.  ib 

4.  Where  administrators  have  given  a 
joint  bond,  conditioned  for  the  faith- 
ful performance  of  their  trust,  a 


surety  in  such  bond  Is  not  a  com- 
petent witness  for  the  adminiatiB- 
tors,  or  either  of  them,  on  their  final 
accounting.  tb 

5.  In  an  acUon  against  busbtnd  and 
wife,  to  compel  the  applicatioo  of 
certain  real  property,  staiiding  in  tlie 
name  of  the  wife,  to  the  payment 
of  a  judgment  recovered  against  tlie 
husbandj  Upon  the  ground  that  it 
in  reality  belongs  to  the  husband, 
and  was  bought  in  the  name  of  the 
wife,  in  order  to  deflraud  the  credit- 
ors of  the  husband,  the  wife  cannot 
be  examined  as  a  witness  by  the 
plaintiff.  Macondraifyr,  WardU,  612 

6.  The  principle  of  the  common  law, 
forbidding  husband  and  wife  to  be 
witnesses  for  each  other,  has  not 
been  changed  by  the  provision  of 
the  code,  allowing  a  party  to  call 
the  adverse  party  as  a  witness.     A 


7.  The  wife  not  being  a  competent  wit- 
ness in  an  action  against  the  haa- 
band  alone,  making  her  a  party  to 
the  record  will  not  remove  the  in- 
competency, ib 

8.  Nor  are  the  admissions  of  the  wife 
competent  testimony,  to  sustun  a 
suit  against  husband  and  wife,  af- 
fecting property  standing  in  her 
name.  ib 
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